Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


1  a  uflERiCOLLiOKfANiFir 
)  fPlDELsDEraCTiBIiQXOSi ' 

s>sSS — —      ~ 


INSTRUCTIONS  TO  BINDER. 


Zht  §at0at  ^m  ^tpcvt$. 


VOL.  XII. 


Cancel — Adyertisements,  monthly  Indices,  and  pages  printed  on  colored 
-paper. 

Tiilea,  General  Index,  &c.,  for  the  volume,  will  be  found  in  this  wrapper. 
Jo  coUadng  for  each  division  of  the  Report,  care  must  be  taken  that  the 
/rUer  attached   to    everj    iignature    corresponds   to    that    preceding.    For 
example:  — 

The  Report  ...  1         2         3         and  so  oc. 

Appendix  ...  1— a,  2 — a,  3— a,  „ 

High  Court  Circulars        ...  1 — b,  2 — b,  3— b,  „ 

Revenue  Circulars  ...  1 — c,  2— c,  3— c,  „ 


JA 


^  i  •        ■ 


THE 


Ml^GAL  LAW  REPOETS 


or 


DECISIONS  OP  THE  HIGH  COURT  AT  FORT  WILLIAM, 

[CIVIL  AND  CRIMINAX] 
IN  ITS  ORIGINAL  AND  APPELLATE  JURISDICTIONS  ; 

PRIVY  COUNCIL  DECISIONS  ON  INDIAN  APPEALS; 
.ORDERS  AND  RULES  OP  THE  HIGH  COURT; 

REVENUE  CIRCULAR  ORDERS. 


Edited  by  J.  V.  WOODMAN,  Middle  Temple. 


PRIVY  COUNCIL : 

J.  D.  BELL,  Middle  Templr. 
H.  COWELL,  Middle  Temple. 

HIGH  COURT: 

J.  V.  WOODMAN,  Middle  Temple. 

GASPER  GREGORT,  Inner  Temple. 

RAJENDRA  MISSRT,  Pleader  of  tub  IIiou  Court. 

C.  P.  HILL,  Inner  Temple. 

F.  S.  COLLIS,  Middle  Temple. 


VOL-    XII. 

1874- 


CALCUTTA: 

VrtnteH  anti  ^utlt^teti  for  t^t  iSengal  OTounctl  of  ILata)  l&qiortina 

BY  THACKER,  SPINK  &  CO.,  6,  GOVERNMENT  PLACE. 

Bombay:  THACKER,  VINING  AND  CO. 
Lobdoh:  W.  THACKER  AND  CO^  87,  NEWGATE  STREET. 


Y.   i*.  I. 


^e^  ,    too 

Bit: 


« 
• 


• 

■ 


ERRATA  AND  CORRIGENDA. 


Page    76,  line  12  from  bottom, /or  "  dismissed**  read  "  decreed.** 
„      76,  line    8  from  bottom, /or  *' plaintiff**  read  "defendant.** 
„     109,  line    5  from  bottom, /or  "merts**  read  "merits.** 
„    113,  line  13  from  top,/or  "have**  read  "bear.** 
„    143,  line  10  from  bottom,  after  "  of**  insert  "  an.** 
„    143,  foot-note  (2),  for  "  2  Moore's  I.  A.*'  read  *•  7  Moore*s  I.  A.** 
„    145,  line  15  from  top, /or  "wast**  read  "  was.'* 
y,    167,  second  line  of  heading,  omit  dash  after  "  67,**   OTid  put  "  Indian 

Councils  Act,  1861**  in  brackets, 
„     171,  line  15  from  bottom, /or  "  1859  **  read  "  1857.** 
„     177,  foot-note  (2), /or  "  594**  read  "613  note.** 
,,     189,  first  line, /or  "  country**  read  "  courtyard.*' 
„     191,  second  column  of  foot-note,  line  8  from  top,  for  "  preferred  "  read 

"  prefixed.*' 
„     197,  line  4  from  top,/or  «  I860**  read  "  1866.** 

,y    210,  head-note,  last  line  but  one,  for  "  incorporal*'  read  "  incorporeal.** 
„     485,  foot-note  (5),  line  2  of  heading, /or  "  5**  read  "  105.** 
„     489,  foot-note  (7),   line  3  of  heading, /or  "  VI**  read  "  VIII.** 
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ORIGINAL  CIVIL. 


Before  Mr,  Justice  Macpherson  and  Mr,  Justice  Pontifex, 
GANBNDRO  MOHUN  TAGORB  v.  RAJAH  JUTTENDRO   MOHUN 

la78 

TAGORE  BAHADOOR  and  others.  AprU  18,  21 

to  25,  <t  28, 

WiU'^Proviso  for  Ceaser'^Condition-^  Conditional  Limitation'-^Breach        ^^3  igl, 

of  Condition,  " 

^  C  r,  a  HindUf  died  leaving  an  only  son  O  M  T,  and  having  first  made 
iu>  wiUin  English,  whereby,  after  declaring  that  he  had  already  made  sufficient 
proTiflion  for  his  son  O  M  Tj  and  that  O  M  T  was  to  take  nothing  under 
the  will,  he  gave  all  his  property  to  trustees,  upon  trust,  as  to  the  personal 
tttate,  "  to  collect  and  get  in  the  same**  with  certain  specified  exceptions,  and 
^hereout  to  pay  his  funeral  expenses  and  debts  '*  and  such  legacies  as  were  not 
^1  the  will  postponed  in  payment ;"  and  to  invest  the  residue,  and  out  of  the 
uuiQal  proceeds  of  such  investments,  so  far  as  the  same  would  extend,  to  pay 
certain  annuities  and  postponed  legacies  as  they  became  due,  and  to  pay  such 
nuplos  income  as  might  from  time  to  time  exist  to  the  person  entitled  to  the 
heneficial  enjoyment  of  the  real  property,  or  the  surplus  rents  or  profits  thereof; 
^ith  an  ultimate  trust,  after  all  the  legacies  and  annuities  had  been  satisfied,  for 
^  person  or  persons  entitled  to  the  beneficial  enjoyment  of  the  real  property. 
^^  as  to  the  realty,  upon  tiust,  until  all  the  debts  and  legacies  had  been  paid, 
^d  all  the  annuities  had  fallen  in,  to  receive  the  rents,  and  thereout  in  the  first 

• 

stance  to  pay  the  unsatisfied  legacies  and  annuities,  and  to  pay  the  surplus  rents 
^  the  person  or  persons  for  the  time  being  to  whom  the  real  estate  (subject  to 
^^ devise  to  the  trustees)  was  given  by  the  will.  And,  as  a  first  charge  on  the 
^^t  income  of  the  real  property  (after  satisfying  the  expenses  of  establishments), 
^^  testator  directed  the  trustees  to  pay  Rs.  30,000  per  annum  to  the  person 
for  Hie  time  being  entitled  to  the  beneficial  enjoyment  of  the  real 
P^perty  or  the  surplus  income  thereof  He  further  directed  them,  afler  all 
the  annuities  and  legacies  had  fallen  in  and  been  satisfied,  to  convey  the  real 
^tate,  so  far  as  the  then  condition  of  circumstances  would  permit,  unto  and  to 
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ihe  use  of  the  person  entitled,  under  the  limitations  contuned  in  the  will,  to  tb^ 
beneficial  interest  therein.     The  first  limitation  was  to  J  M  T  for  life.     A* 
the  end  of  the  limitations  of  the  real  estate,  the  will  contained  the  followi^K 
proviso : — 

"  Provided  always,  and  I  hereby  declare  that,  if  any  devisee,  or  tenant-to*" 
life  ....  shall  permit  or  suffer  the  said  property  so  devised  and  limited   ^* 
aforesaid,  or  any  portion   thereof,  to  be  sold  for  arrears  of  Govemme^^'' 
revenue,  or  shall,  after  attaining  his  majority,  cease  to  keep  up  in  a  due  sta^^ 
of  repair,  and  to  use  as  his  residence  in  Calcutta,  the  said  haithakhana  hou^^ 
and  premises  where  I  now  reside,  and  make  use  of  and  enjoy  my  library,  horsed  * 
carriages,  farm-yard,  furniture  in  the  said  house,   and  jewels,  gold  and  silve-^ 
plates,  &c.,  in  my  use  or  possession,  then,  and  immeiliately  thereupon,  the  devised 
and  limitations  in  this  my  will  contained  and  declared  shall  wholly  cease  an<^ 
determine  as  to  him,  and   the  person  next  in  succession  to  him  under  the- 
limitations  aforesaid  shall  at  once  succeed,**  as  if  the  person  committing  breach 
of  such  conditions  had  then  died. 

The  testator  died  in  August  1868.  In  December  1868,  his  son  G  If  T 
instituted  a  suit  for  the  purpose  of  avoiding  and  setting  aside  the  trusts  and 
limitations  of  the  will,  except  so  far  as  they  were  for  payment  of  debts, 
legacies,  and  annuities.  This  suit  was  dismissed  on  the  Ist  of  April  1869. 
Q  M  7*  appealed,  and  on  the  1st  September  1869,  the  Appeal  Court  declared 
him  to  be  absolutely  entitled  to  the  personalty,  subject  to  the  trusts  for  payment 
of  debts,  legacies,  and  annuities,  and  entitled  on  the  death  of  the  defendant 
J  M  T^  the  tenant  for  life,  to  the  realty.  J  M  T^  and  others  claiming  under  the 
limitations  in  the  will,  appealed  to  the  Privy  Council;  and  O  M  T  filed  a  cross- 
appeal  in  which  he  claimed  that  the  gift  of  the  life-estate  ioJMT  ought  to  be 
declared  void.  By  the  order  of  Her  Majesty  in  Council,  which  was  dated  the  9th 
of  August  1872,  and  which  arrived  in  Calcutta  in  September  1872,  all  the 
limitations  after  the  limitation  to  J  Ml  T  were  declared  void  and  inoperative, 
and  it  was  further  declared  that  J  M  T  was  beneficially  entitled  to  a  life- 
interest  in  the  realty,  and  also  in  the  personalty  directed  to  be  conveyed  or 
converted  into  a  fund,  subject  to  the  payments  in  tho  will  directed  to  be 
made,  and  to  the  provbions  in  the  will  not  thereby  declared  to  be  void ; 
and  also,  until  the  legacies  and  annuities  fell  in  and  were  satisfied,  to  Rs.  2,M)0 
a  month  out  of  the  net  rents  of  the  realty,  and  also  to  the  surplus  rents  of 
the  same  and  the  surplus  interest  of  the  personalty ;  and  that,  upon  the  failure 
or  determination  of  J  M  T'b  life-interest,  O  M  T  was  entitled  as  heir-at- 
law  to  the  real  and  personal  property .  The  proviso  for  cesser  was  not  among 
the  provisions  of  the  will  which  were  declared  void.  J  M  T  was  one  of  the 
trustees  under  the  will.  After  the  testator's  death  the  business  of  the  estate 
continued,  as  theretofore,  to  be  carried  on  in  a  portion  of  the  haithakhana 
house:  and  J  M  T^  who  had  a  family  dwelling-house  of  his  own,  used,  up  to 
November  1869,  to  attend  at  the  baithakhana  daily  for  the  transaction  of 
business.    In  November  1869  J  M  T  quarrelled  with  his  co-trustees,  and 
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oeued  to  go  to  the  baithakhana.    In  April  1870  he  demanded  from  the  other         1878 
tnutees  that  possession  of  the  baithakhana  should  be  given  to  him,   and  upon    Ganbndi 
their  insisting  on  the  right  to  occupy  the  portion  of  the  baithakhana  used  for      Tagob' 
the  purpose  of  the  estate  business,  sued  them  for  possession.    In  July  1870  a        ^* 
decree  for  possession  was    made  in  his  favor :  the  trustees  appealed,  and    ivTTKso 
nltimatelj,  in  July  1871,  the  Appellate  Court  made  a  declaration  that  it      xISo^ 
was  consistent  with   the  trusts  of  the  will  that  J  M  T  should  enter  into    Babadoc 
P^^^s^on ;  and   the  trustees  were  ordered  to  deliver  to  him  posaessioa  of 
the  haithakhana,  except  the  portion  of  the  ground-floor  occupied  for  the  business 
of  the  estate.    After  obtaining  this  decree,  J  M  T  found  that  the  baithakhana 
was  in  a  very  bad  state  of  repair,  and  called  upon  the  trustees  to  have  proper 
repairs  executed.    On  their  refusal  to  do  so,  except  under    direction  of  the 
Court,  Jitf  Tf  in  December  1871,  brought  a  suit  to  compel  them    to  effect 
necessaiy  repairs :  the  trustees  contested  the  suit,  but  in  March  1872  a  decree 
was  passed  directing  them  to  make  the  repairs.    Subsequently  repairs  were 
begun  which  were  completed  in  October  1872. 

In  a  anit  hy   O  M  T  alleging  that  J  M  T  had  committed  a  breach  of 

one  or  more  of  the  conditions  contained  in  the  proviso  for  cesser,  by  not 

residing  in  the  baiihalikana  house  and  by  neglecting  to  keep  it  in  repair,  and 

IumI  thereby  incurred  a  forfeiture  of  which  the  plaintiff  was  entitled  to  take 

sdfantage : 

Hdd  that  the  clause  containing  the  provisions  for  cesser  and  shifting  of 
tlie  estate  was  intended  to  come  into  operation  as  a  whole,  and  not  piecemeal, 
and,  therefore,  that  until  J  M  T  came  into  full  beneficial  enjoyment  of  the 
life-estate  given  him  by  the  will,  or  at  all  events  until  he  became  entitled 
to  the  surplus  rents,  the  time  had  not  arrived  when  that  clause  was  intended 
to  apply. 

Held  further  that,  assuming  that  such  time  had  arrived,  the  action  of  the 
plaintiff  in  contesting  the  right  oi  J  M  T,  uuder  the  will,  to  occupy  the 
baithakhana  house  and  premises,  debarred  him  from  claiming  that  eflect 
should  be  given  to  the  clause  of  forfeiture  for  non -residence.  Even  apart  from 
any  action  by  the  plaintiff,  the  conduct  of  the  trustees  in  disputing  the  right 
of  J  Af  T  to  possession  of  a  portaon  of  the  baithakhana  house,  and  refusing  to 
repair,  would  suspend  the  operation  of  the  forfeiture  clause  until  October  1872, 
inasmuch  as  it  prevented  him  until  that  time  from  obtaining  such  a  possession 
as  was  contemplated  by  the  forfeiture  clause.  The  forfeiture  clause  ^as  not 
brought  into  operation  by  the  judgment  and  order  of  the  Judicial  Committee 
of  9tb  August  1872. 

Held  on  the  evidence  that  J  3i  T  had  complied  with  the  conditions  as  to 
residence. 

Pbosong  Coohar  Tagore,  a  Hindu,  died  on  the  30th  August 
1868^  having  made  a  will  iu  the  English  language,  whereby, 
after  declaring  that  he  had  already  made  suchjprovision  for  his 
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son  Ganendro  Mohun  Tagore  (the  plaintiff,  who  had  become  a 
Christian  in  his  father's  lifetime)  as  he,  the  testator,  considered 
sufficient,  and  that  Ganendro  Mohi|n  Tagore  would  take  nothing 
whatever  under  the  will,  he  gave  all  his  property  to  Romanath 
Tagore,  and  the  defendants  Rajah  Juttendro  Mohun  Tagore, 
Woopendro  Mohun  Tagore,  and  Doorga  Persaud  Mookerjee, 
upon  trust,  as  to  the  personalty,  to  pay  his  funeral  expenses,  debts, 
and  certain  annuities,  and  such  legacies  as  were  not  postponed 
by  the  will,  and  to  pay  the  surplus  unexpended  of  the  interest 
and  annual  proceeds  to  the  person  or  persons  for  the  time  being 
entitled  under  the  will  to  the  beneficial  enjoyment  of  the 
testator's  real  estate,  and  after  the  annuities  and  legacies  had 
fallen  in  and  been  satisfied,  to  stand  possessed  of  the  trust 
moneys  in  trust  absolutely  for  such  last-mentioned  person  or  per- 
sons ;  and  as  to  the  realty,  or  immoveable  property  in  the  nature  of 
realty,  upon  trust  until  the  debts  and  legacies  had  been  paid,  and 
the  annuities  had  fallen  in,  to  receive  the  rents,  and  to  apply 
the  same,  in  the  first  instance,  in  aid  of  the  income  of  the 
personalty  in  payment  of  debts,  legacies,  and  annuities,  and  to  pay 
the  residue  to  the  person  or  persons  entitled  under  the  will  to  the 
beneficial  enjoyment  of  the  real  estate,  for  the  absolute  use  of 
such  person  or  persons  respectively ;  and  the  will  desired  the 
trustees  to  hold  the  real  estate  for  the  use  of  such  last-mentioned 
person  or  persons ;  and  that,  after  payment  of  expenses  of  manage- 
ment, the  person  or  persons  for  the  time  being  entitled  to  the 
beneficial  enjoyment  of  the  real  estate  should  receive  Rs.  2^500 
a  month,  and  that  the  annuities  and  legacies  should  be  paid 
gradually  out  of  the  balance  with  interest  at  5  per  cent.  And 
the  trustees  were  directed : — 

''  So  soon  as  all  the  legacies  and  aDDuities  have  fallen  in  and  been  fully 
satisfied,  to  convey  the  said  real  estate  and  premises  unto  and  to  the 
use  of  the  porson  who  shall,  under  the  limitations  and  directions  herein 
contained,  be  entitled  to  the  beneficial  interest  therein,  with  and  subject 
to  such  and  the  like  limitations,  provisions,  and  directions  as  are 
hereinafter  contained  and  expressed  of  and  concerning  the  said  real 
estate,  so  far  as  the  then  condition  of  circumstances  will  permit,  and 
so  far  (but  so  far  only)  as  such  limitations  or  directions  can  be 
introdaoed    into    any   deed    of    conveyance    or    settlement    without 
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infriDgiDg  upon  or  Tiolatiog  any  law  against  perpetuities  which  may i^ 

then  be  in  force  and  apply  to  the  said  real  estate,  or  ^he  oonveyance  or    Ganh 

Mo 

8ettloment  of  it  as  last  aforesaid  (if  any  such  there  shall  be)."  Tag 

The  testator  devised  hia  real  property  as  follows : —  Ra 

JUTTI 

'*  I  give  and  devise  (subject  always  to  the  devise  to  the  said  Roma-      Mo 

Tag 

nath  Tagore,  Jutteodro  Mohuu  Tngore,  Woopendro  Mohun  Tagore,  baua 
and  Doorga  Persaud  Mookerjee)  all  the  real  property  of  what  particular 
tenure,  nature,  or  kind  soever,  and  also  library,  horses,  carriages,  farm- 
yard, furniture  of  the  baithahhana,  jewels,  gold  and  silver  plates,  &c.» 
which  I  shall  at  the  time  of  my  death  be  possessed  of  or  entitled  to, 
to  and  for  the  following  uses  and  subject  to  the  following  provisions 
and  declarations,  that  is  to  say :— Uuto  and  to  the  use  of  the  said 
Jattendro  Mohun  Tagore  for  and  during  the  term  of  his  natural  life." 
Then,  after  certain  limitations  over,  and  provisions  with 
reference  thereto,  came  the  following  proviso : — 

^  Provided  always,  and  I  hereby  declare  that,  if  any  devisee  or  tenant- 
for-life,  or  entail,  or  otherwise,  or  any  person  entitled  to  take  as  heir 
bj  descent,  or  adoption,  or  otherwise,  or  in  any  manner  under  the 
limitations  hereinbefore  contained,  shall  permit  or  suffer  the  said 
property  so  devised  and  limited  as  aforesaid,  or  any  portion  thereof,  to 
be  sold  for  arrears  of  Grovemment  revenue,  or  shall,  after  attaining  his 
majority,  cease  to  keep  up  in  a  due  state  of  repair,  and  to  use  as  his 
residence  in  Calcutta,  the  said  haithakhana  house  and  premises  where 
I  now  reside,  and  make  use  of  and  enjoy  my  library,  horses,  carriages, 
farmyard,  furniture  in  the  said  house,  and  jewels,  gold  and  silver  plates, 
dtc,  in  my  use  or  possesssion,  then,  and  immediately  tliereupon,  the 
devise  and  limitations  in  this  my  will  contained  and  declared  shall 
wholly  cease  and  determine  as  to  him,  and  the  person  next  in  succession 
to  him  under  the  limitations  aforesaid  shall  at  once  succeed,  as  if  the 
said  person  so  permitting  or  suffering  the  said  property,  or  any  portion 
thereof^  to  be  sold  for  arrears  of  Government  revenue,  or  so  ceasing 
to  keep  up  in  a  due  state  of  repair  and  to  use  as  his  residence  my  said 
baithahhana  house,  had  then  died." 

The  testator  appointed  the  above  named  trustees  executors 
of  his  will.  It  was,  however,  proved  only  by  the  defendants 
Jattendro  Mohun  Tagore,  Woopendro  Mohun  Tagore,  and 
Doorga  Fersaud  Mookerjee.  Bomanath  Tagore  neither  proved 
it,  nor  intermeddled  with  the  estate. 

On  the  17th  December  1868,  the  present  plaintiff^,  as  the 
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testator's  heir-at-law,  sued  to  have  it  declared  that  the  provisions 
of  the  will,  so  far  as  it  sought  to  create  the  life-estate  and  estates 
in  remainder,  were  void.  The  original  decree  passed  by  Phear, 
J.,  in  that  suit  was  varied  on  appeal  by  Peacock,  C.  J.,  and 
Norman,  J.  (1),  and  cross-appeals  having  been  preferred 
from  the  last-mentioned  decree  to  Her  Majesty  in  Council, 
the  Judicial  Committee,  on  the  9th  August  1871,  declared^ 
amongst  other  things  (2),  that  Juttendro  Mohun  Tagore 
was  beneficially  entitled  to  a  life-interest  under  the  will  in 
the  real  or  immoveable  property,  and  also  in  the  personal 
or  moveable  property  vested  in  the  trustees,  subject  to  the 
payments  by  the  will  directed  to  be  made,  and  to  the  provi- 
sions of  the  will  not  thereby  declared  to  be  void,  and  also 
until  the  legacies  and  annuities  fell  in  and  were  satisfied,  to 
receive  Rs.  2,500  a  month  out  of  the  net  rents,  and  also  the  surplus 
rents  of  the  realty,  and  the  surplus  of  the  interest  and  annual 
profits  of  the  personalty  remaining  unexpended  after  the 
payments  by  the  will  directed  to  be  made  thereout,  and  also 
that,  subject  to  the  trusts  for  payment  of  legacies  and  annuities, 
Juttendro  Mohun  Tagore  was  beneficially  entitled  for  his  life  to 
use  and  enjoy  the  library,  carriages,  horses,  farmyard,  furniture, 
jewels,  gold  and  silver  plate,  and  other  articles  belonging  to  the 
testator,  except  the  jewels,  household  furniture,  and  other  articles 
which,  at  the  time  of  the  testator's  death,  was  or  were  in  the 
personal  use  of  any  member  of  the  testator's  family,  which  by 
the  will  were  not  to  be  got  in  or  sold  by  the  trustees  and 
executors ;  and  that  the  limitations  over  after  the  life-interest  of 
Juttendro  Mohun  Tagore  had  failed  and  were  void ;  and  that 
upon  the  failure  or  determination  of  such  life-interest,  the 
plaintiff  Ganendro  Mohun  Tagore,  subject  to  the  provisions  in 
the  will  not  thereby  declared  to  be  void,  was  entitled  as  heir- 
at-law  of  the  testator  to  the  real  and  personal  estate,  in  respect 
of  the  receipt  and  enjoyment  of  which  the  life-interest  of 
Juttendro  Mohun  Tagore  was  declared,  and  that  upon  the 
expiration  of  such  life^n teres t  and  subject  to  any  trust  not 
thereby  declared  to  be  void,  the  beneficial  interest  in  the  real 

(1)  See  the  report  in  4  B.  L.  B.,       (2)  See  the  report  in  9  B.  L.  R«, 
O.  C^  103.  377. 
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and  personal  property  was  vested  in  the  plaintiff  Ganendro 
Mohan  Tagore  as  such  heir-at-law.  The  proviso  for  cesser 
was  not  among  the  provisions  of  the  will  declared  to  be  void. 

In  consequence  of  disputes  which  had  arisen  in  the  latter 
part  of  1869  between  the  present  defendant,  Juttendro  Mohun 
Tagore,  and  his  co-trustees  as  to  the  management  of  the  estate 
and  his  right  to  occupy  the  baithahhana  house,  Juttendro  Mohun 
Ti^ore  instituted  a  suit  against  the  other  trustees  for  a  declara- 
tion of  bis  right  to  possession  of  the  baithalhana  house  and  furniture 
contained  therein.  By  the  final  decree  in  that  suit,  passed  on 
the  17th  July  1871  by  Phear  and  Macpherson,  JJ.,  on  appeal 
from  Norman,  J.,  it  was  declared  consistent  with  the  trusts  of 
ProBono  Coomar  Tagore 's  will  that  Juttendro  Mohun  Tagore 
should  be  allowed  to  enter  into  possession  and  enjoyment  of  the 
whole  of  the  baithahhana  house,  except  the  portions  of  the 
gn)aQd-floor  thereof  occupied  by  the  office  of  the  testator. 

A  second  suit  was  brought  on  the  22nd  December  1871   by 

Juttendro  Mohun  Tagore  against  Woopendro  Mohun  Tagore 

andDoorga  Persaud  Mookerjee  to  compel  the  latter  to  repair  the 

baithahhana  house  at  the  expense  of  the  estate,  which  resulted, 

on  Oie  28th   March    1872,   in   a    decree    declaring    that    the 

defendants,  in  their  capacity  of  executors  and  trustees  under  the 

will  of  Prosono    Coomar  Tagore,   were   bound    to    keep    the 

baithahhana  house  in  repair  at  the  expense  of  the  estate,  until  the 

ttme  should  have  been   conveyed  to  the    plaintiff  under   the 

provisions  of  the  will. 

The  present  suit  was  brought  by   Ganendro  Mohun  Tagore 

against  Rajah  Juttendro  Mohun  Tagore  and  the  executors  and 

trostees  under  the  will,  to  recover  possession  of  the  estate  of 

the  testator  on  the  ground,  as  alleged  in  the  plaint,  that  the 

defendant  Rajah  Juttendro  Mohun  Tagore,  being   tenant-for- 

life  and  of  full  age,  had  ^^  altogether  neglected  to  keep  up  in  a 

due  state  of  repair,  and  to  use  as  his  residence  in  Calcutta,  the 

said  baithahhana  house  and  premises  .  .  .  and  to  make  use  of 

and  enjoy  the  said  library,  horses,  farmyard,  furniture  in  the  said 

house,  and  jewels,  gold  and  silver  plate,"  &c.,  mentioned  in  the 

will,  but  had  dismantled  the  baithahhana  house  by  disposing,  ia 

conjaactioQ  with  his  co-trustees^  of  a  large  portion  of  thefurniture 
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in  the  house,  jewels,  and-gold  and  silver  plate  in  the  wiU  referred 
to  ;  that  he  had  removed  the  residue  of  the  gold  and  silver  articles 
to  his  family  dwelling-house,  and  that  he  had,  also  in  conjunctioa 
with  his  co-trustees,  sold  the  horses  and  carriages  in  the  will  re- 
ferred to.  In  his  written  statement  the  plaintiff  stated  that,  about 
the  close  of  the  year  1869,  the  defendant  Kajah  Juttendro  Mohui^ 
Tagore  altogether  ceased  to  go  to  the  baithakhana  house  in  2My 
capacity  whatever.     The  plaint  proceeded  to  allege  that,  on  th0 
plaintiff  giving  notice  to  the  defendant  Bajah  Juttendro  Mohuo- 
Tagore  of  his  intention  to  bring  the  present  suit,  the  latter,  oa 

the  14th  October  1872,  "made  an  evasive  show  of  entry  and 
residence  in  the  said  baithakhana  house."  The  plaint  prayed  that 
it  might  be  declared  that,  under  the  terms  of  Prosono  Coomar 
Tagore's  will,  the  interest  of  the  defendant  Rajah  Juttendro 
Mohun  Tagore  in  all  the  testator's  estate  ceased  on  or  about  the 
15th  January  1869,  and  that  from  that  date  the  plaintiff  was 
entitled,  subject  to  the  legacies  and  annuities  referred  to  in 
the  order  of  the  Judicial  Committee,  to  the  whole  of  the 
testator's  estate ;  that,  subject  as  aforesaid,  the  absolute  posses- 
sion of  the  whole  estate  might  be  decreed  to  the  plaintiff  as 
heir-at-law,  or  at  least  that  the  absolute  interest  in  the  library, 
horses,  &c.,  or  in  the  proceeds  thereof,  had  vested  in  the 
plaintiff  as  the  person  next  in  succession.  The  plaint  also 
prayed  for  an  account,  for  a  receiver,  and  for  an  injunction 
restraining  the  defendants  from  receiving  or  collecting  any  of 
the  rents  or  profits  of  the  estate,  or  from  parting  with  any  of 
the  personal  property.  The  defendant  Rajah  Juttendro  Mohun 
Tagore  in  his  written  statement  submitted  that  the  plaint  dis- 
closed no  cause  of  action ;  that  the  proviso  for  forfeiture  was 
vague,  invalid,  incapable  of  being  carried  into  effect,  and  incon- 
sistent with,  and  repugnant  to,  the  ordinary  incidents  of  the 
estates  to  which  it  was  attempted  to  be  annexed ;  that  the  will 
contained  no  condition  or  limitation  over  which  expressly  or 
impliedly  would  divest  the  defendant  of  the  estate  vested  in  him 
and  vest  the  same  in  the  plaintiff;  that  the  plaintiff's  construc- 
tion of  the  will,  the  limitations  after  the  determination  of  the 
defendant's  lif^-estate  having  been  declared  to  be  void,  would 
operate  by  way  of  an  implied  devise  over  in  favor  of  the  plain- 
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tiff  as  heir-at-law,  so  as  to  defeat  the  express  direction  of  the       1878 
testator  that  the   plaintiff  should  take  nothing  whatever  under    Ganbkdi 
the  will;  and  that  the  proviso  could  in  no  case  operate  before      Taoow 
the  time  appointed  for  the  conveyance  of  the  property,  or  before       Rajah 
all  the  legacies  and  annuities  should  have  been  paid,  or  while      Mohun 
the  estate  remained  vested  in  the  trustees.     He   alleged  that  Bahadoo 
the  legacies  and  annuities  had  not  been  wholly  paid  off,  and 
that  the  estate    had    not   been    conveyed    to    him,  but  was 
still  Tested  in  the  trustees ;    that  the  baithakhana  house  was 
not  built  in  such  a  manner  as  to  allow  a  Hindu  gentleman 
to  use  it  as  A  family  residence,  and  that  the  testator  himself 
never  used  it  as  such ;  that  the  word  baithakhana^  as  applied  to 
a  house,  meant  a  house  for  the  reception  of,   and  entertain- 
ments to,  male    visitors^    and    for    the    transaction   of  busi- 
ness; that  the  testator  until  he  became  a   widower  took  his 
family  meals   and  passed  his  nights  in  his   ancestral  family 
dwelling-house,  and  never  introduced  any  of  his  female  relatives 
into  the  baithakhana  house ;  and  that  he  must  have  intended  the 
defendant  to  use  it  in  the  same  way  as  he  himself  had  done 
before  he  became  a  widower ;  that,  in  fact,  the  house  could  not 
be  made  suitable  for  the  residence  of  Hindu  ladies   without 
great  expense,  and  such  extensive  alterations  and  additions  as 
would  entirely  change  its  character  and  make  it  unsuitable  for 
a  baithakhana,  and  that  without  such  alterations  and  additions  the 
defendant's  female  relatives  could  not,  without  doing  violence  to 
the  customs  and  usages    obtaining  in   respectable   classes  of 
Hindu  society  in  Bengal,  live  in  the  baithakhana  house,  as  the 
testator  well  knew;  that  the    defendant,  who,  as  the  testator 
knew,  was  a  married  man  living  with  his  family,  had  used  the 
baithakhana  as  his  residence  for  the  like  purposes  for  which  the 
testator  had  used  it  before  he  became  a  widower,  and  had  till  the 
end  of  1869,  when  the  differences  between  him  and  his  co-trustees 
began,  gone  to  the  baithakhana  daily  and  had  transacted  business 
and  received  his  friends  and  other  persons  there;  that  his  residence 
in  the  upper  floors  having  become  unsafe  in  consequence  of  the 
non-repair  of  the  premises,  he  had  been  compelled  to  bring  the 
suit  for  repairs  already  mentioned ;  that  after  the  decree  in  that 
suit,  owing  to  the  trustees^  delay,  he  had  himself  begun  the  repairs 
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laro       in  June  1872 ;  that  they  were  completed  in  November  of  tiuA 
nmwm    y^ar,  and  that  from  the  middle  of  October,  go  aoon  aa  the  hoiiaa 
'aoobb      }|gd  been  made  fit  for  use,   he  had  gone  into  occupation  with  the 
Sajar      bond  fidt  intention  of  using  it  as  intended  by  the  testator;  thai 
tfouoaf      he  bad,  according  to  the  provisions  of  the  will,  selected  for  his 
tOAoooB.    own  use  and  retained  and  used  the  best  and  most  useful  portion 
of  the  testator's  jewellery  and  gold  and  silver  plate^  and  had, 
-according  to  the  direction  of  the  will,  permitted  the  executon 
to  sell  the  remainder,  the  sale  proceeds  of  which  had  been  placed 
to  the  credit  of  the    estate  ;   that  he  had  only  removed  the 
furniture,  &C.9  of  the  baithakhana  during  the  repairs,  and  had 
taken  it  back  to  the  baithakhana  on  the  completion  of  the  repairs; 
that  he  had  sold  such  of  the  furniture  as  had  become  old  q€ 
broken,  and  replaced  it  by  new  furniture  bought  at  his  own 
expense ;  that  the  executors  had  sold  such  of  the  carriages  and 
horses  as  had  become  unfit  for  use,  and  had  credited  the  sale 
proceeds  to  the  teatator's  estate  ;  that  he  had  retained  and  used 
one  carriage  and  a  pair  of  horses,  and  that  he  had  purchased  a 
new  carriage  and  a  pair  of  horses  which,  together  with  other 
horses  belonging  to  him,  were  kept  in  the  stables  attached  to 
the  baithakhana. 

The  trustees  filed  a  written  statement  in  which,  whilst  admit- 
ting the  sales  complained  of,  they  stated  that  the  proceeds 
had  been  credited  to  the  testator's  estate,  and  submitted  that 
they  had  been  guilty  of  no  breach  of  trust. 

Mr.  Wood^  Mr.  Evans,  and  Mr.  Macrae  for  the  plaintiff. 

The  Advocate^  General,  offg.  (Mr.  Paul),  Mr.  Kennedy,  Mr. 
Woodroffe,  and  Mr.  Bonnerjee  for  Rajah  Jiittendro  Mohun  Tagore. 

Mr.  Ingram,  Mr.  Branson,  and  Mr.  Phillips  for  the  trustees, 

Mn  Wood. — The  trustees  took  only  a  chattel  interest,  and 
subject  to  that  interest  the  tenant-for-life  has  the  freehold — 
Carter  v.  Barnadiston  (1),  Sir  Andrew  Corbet's  case  (2), 
Guavarra^s  case  mentioned  in  Manning's  case  (3),  CordaVs 
case  (4),  Goodtitle  v.  Whitby  (5),  HaddeUey  v.  Adams  (6),  King  v. 

(1)  1  P.  Wms.,  509.  (4)  1  Cro.  Eliz.,  816. 

(«)  4  Co.,  81.  (6)  1  Burr.,  228. 

(8)  #  Co.,  94,  at  p.  96.  (6)  22  Beav.,  296. 
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Denison  (1),  Nash  v.  Coates  (2),  and  Doe  d.  Flayer  v.  Nieholls  (3), 

It  iras  necessary   to  have  an  express  condition  to  compel  the 

tenaDi-for-life  to  repair^  2  Co.   Inst.,  p.  299.     The  condition 

bound  him  to  repair — Hibbert  v.  Coohe  (4;,  Powy»  v.  Blagrave  (5), 

Gregg  y.  Coates  (6),  i>««/  v.  Dent  (7),  and  Dunne  v.  Dunne  (8), 

The  proviso  is  perfectly  clear,  and  is  not  void  for  repugnancy. 

It  is  T&iid  according  to  Hindu  law.     Macnaghten's  Considera- 

tioss,  pp.  356  and  375>  referring  to  the  wills  of  Bajah  Nobkissen 

&fid  Basbeharry  Surmono^   Soorjeemoney  Dossee  v.  Denobundoo 

HuUick   (9),    2    Colebrooke's  Digest,    Bk.  ii,  oh.  iv,  v.  62; 

2  Macnaghten's  Hindu  Law,  Cases  zv,  xxi,  xxiz,  xl,  and  xlvii, 

^  p^.  223,  230,  237,  247,  and  256,  the  Yyavashta  in  the  note 

^  Bam  Narayun  Dutt  Y.  Mussamut  Sut  Bunsee  (10),   Vivada 

CUntamani,    p.    83,    Madubchunder    Banerjea    v.    Bamasoon* 

^ee  Debea  (11),  and   Sonatun  By  sack  v.    Sreemutty  Juggut^ 

foondree  Dossee  (12),  Yyavashta   Darpana,  2nd  ed.,  p.   606, 

Chattar  Lai  Sing  v.   Shewukram  (13),  and  the  judgment  of 

Peacock,  C.J.,  in  Tagore\y.   Tagore  (14).     By  English  law, 

ft  condition  must  be  construed  according  to  the   intention  of 

the  testator.     A  proviso  for  cesser,  whether  it  be  treated  as 

ft  condition  or  limitation,  can  determine  a  life-estate,  Rolle's 

Abr.  Condition  E«  6,  and  in  the  same  words,  5  Tiner*s  Abr. 

Condition  E.  6;   Welloch  v.  Hammond  (15),  Rochford  v.   Haek-^ 

»a»  (16),  and  Haswell  v.  Haswell  (17).     The  ontM  of  prov- 

^g  the  impossibility  of  performance  is  on  the  defendant  Bajah. 

If  the  condition  was  broken   there  is  a  resulting  trust  to  the 

plaintiff  as  heir-at-law,  Lewin  on  Trusts,  pp.  115—1 10.     Equity 

™1  not  relieve  the  defendant  from  the  effect  of  his  omission 

to  repair— JJiV/ier  v.  Parkinson  (18).     Uncertainty  as  te^  htt  poei. 


(0  1  Ve«.  &  B.,  260,  at  p.  272. 
(2)  3  B.  k  Ack,  SS9. 
<^)  1  B.  ac  C,  866. 
W  1  Sim.  &  St.,  552. 
(^)  1  Kay,  405. 
W  28  Beay.,  83. 
"^  80  Beay.,  868. 
W  8  Sm.  &  Qif.,  22. 
W  6  Moore*f  L  A.,  526,  ttt  p.  550. 
0<^)  9  Sd.  Bep.^  8ny  I*  iL  86a 


(11)  S.D.  A.,  1858^102. 

(12)  8  Moore*8  L  A^  WfWH^f.  89^ 

(13)  5  B.  L.  R.,  128. 

(14)  4    B.    L.   R.,   0.  C,  H)8,  at 
p.  192. 

(15)  Cro.  Eliz.,  204. 

(16)  9  Hare,  475,  at  pp.  480,  4iBr. 

(17)  28  Beay.,  26. 

(18)  9  L.  J.  Ch.,  O.  &,  156. 
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tion  is  no  excuse — Job  v.  Banister  (1).  Apparently  the  only 
excuse  admitted  by  Hindu  law  for  the  non-performance  of  an  act 
agreed  to  be  performed,  is  where  performance  has  been  prevented 
by  the  act  of  God  or  the  king ;  see  the  texts  on  the  return  of 
deposits^  2  Colebrooke's  Digest^  Bk.  ii,  ch.i;  and  Macnaghten's 
Considerations,  389,  390,  395.  An  estate  taken  on  condition  is 
taken  on  agreement  to  perform  the  condition,  21  Hen.  VII,  p.  12, 
Lord  JSwre  v.  Strickland  (2),  and  Attorney^ General  v.  Chris fs 
Hospital  in  1790(3),  and  again  in  1831  (4),  which  shows  further 
that  the  condition  must  be  performed  even  though  performance 
entail  loss  on  the  grantee;  see  also  Gregg  v.  Coates  (5),  and 
Chauney  v,  Graydon  (6).  If  part  only  of  a  condition  be  or 
become  impossible,  the  other  part  must  be  performed — Davis  v. 
Cary  (7).  The  case  of  Lancashire  v.  Killingworth  (8), 
Eaton  V.  Laughter  (9),  and  More  v.  Morecomb {\0)  appear  to  be 
opposed  to  this  view,  but  see  Com.  Dig.  Condition  D.  1.  The 
obligor's  negligence  is  no  excuse.  Com.  Dig.  Condition  L.  6. 
As  to  re8idence,see  Cooper  v.  Edgar  (11),  Butler  v.  Goodale  (12), 
and  fFalcoty.  Boffield{l3),  The  defendant  Bajah  neither  visited 
nor  kept  an  establishment  at  the  baithakhana  house —  Wilkinson  v. 
Allot  (14),  Canning  v.  Newman  (16),  Co.  Litt.  42a,  The 
King  v.  The  Inhabitants  of  Eatington  (16),  Macdougall  v. 
Pater  son  {11)  9  Lambed,  Smythe  (18),  Massey  v.  Burton  {\9)j 
Kerr  v.  Haynes  (20),  The  King  v.  Sargent  (21),  The  King  v. 
The  Duke  of  Richmond  (22),  Doe  d.  Shaw  v.  Steward  (23), 
The  King  v.  The  Inhabitants  of  Aberystwith  (24),  The 
King  v.  Mitchell  (25),  Whithorn  v.  Thomas  (26),  Fillingham   v. 


(1)  26  L.  J.  Ch.,  125. 

(2)  Cro.  Jao.,  240. 

(3)  8  Br.  Ch.  Ca.,  165. 

(4)  Tamlyn,  d93« 

(5)  23  Beav.,  33. 

(6)  2  Atk.,  616. 

(7)  15  A.  &  E.,  418. 

(8)  12  Mod.,  529. 

(9)  Cro.  Eliz.,  398. 

(10)  Id.,  864. 

(11)  Winch,  115. 

(12)  e^do",  21. 

(13)  1  Kaj,  534. 


(14)  Cowp.,  429. 

(15)  2  Brownl.,  54. 

(16)  4  T.  B.,  177. 

(17)  21  L.  J.,  C.  P.,  27. 

(18)  15  M.  &  W.,  433. 

(19)  27  L.  J.  Ex.,  101. 

(20)  29  L.  J.,  Q.  B.,  70. 

(21)  5  T.  B.,  466. 

(22)  6  T.  B.,  560. 

(23)  1  A.  &  E.,  300. 

(24)  10  East.,  354. 

(25)  Id,,  511. 

(26)  7  M.  &  Gr.,  I. 
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Bromley  (1),  Dunne  v.  Dunne  (2),  Jfilhinson  v.  Wilkinson  (3), 
and  Wynne  v.  Fletcher  (4).  The  action  of  the  trustees  creates 
no  disability 9  Fraunces^  case  (5)^  Com.  Dig.  Condition  M.  5 ; 
and  Rolle's  Abr.  Condition  N.  As  to  the  meaning  of  the 
term  **  cease/'  see  Doe  d.  Duke  of  Norfolk  y.  Hawke  (6). 

Mr.  Evans  on  the  same  side  (7). — The  clear  intention  of 
the  testator  was  that  the  baithakhana  house  should  be  tenanted 
from  time  to  time  by  the  person  beneficially  interested,  and 
the  will  itself  shows  that  the  testator  contemplated  a  cesser 
while  the  estate  was  in  the  trustees.  In  the  possessory  suit, 
and  again  in  the  suit  for  repairs,  the  defendant  Bajah 
asserted  that  his  estate  was  defeasible  in  case  of  non-residence, 
which  is  inconsistent  with  his.  present  contention  that  the 
house  is  unsuited  for  his  residence  :  and  in  the  possessory  suit 
it  was  declared  that  it  was  not  inconsistent  with  the  trusts 
of  the  will  that  he  should  enter  into  possession  of  the  whole 
house.  In  Sidney  v.  Wilmer  (8),  the  trustees  were  empowered 
to  enter  and  let  the  mansion-house.  [Pontif£X,  J. — Here 
the  trustees  have  a  general  power  of  leasing.  The  proviso  for 
the  assumption  of  the  name  and  arms  of  the  testator  in  that 
case  is  analogous  to  the  proviso  for  residence  here.  Having 
regard  to  Davies  v.  Lowndes  (9),  can  you  contend  that  the 
defendant  Juttendro  was  bound  to  reside  while  the  administra- 
tion suit  was  pending,  and  it  was  uncertain  whether  he  took 
anything  under  the  will?]  In  that  case  no  time  was  limited 
within  which  Lowndes  was  to  assume  the  name  of  Selby :  here 
the  testator  evidently  intended  the  tenant-for-life  to  commence 
to  reside  as  soon  as  he  took  a  beneficial  interest.     As  to  when 

(1)  I  T.  &  BoBS^  530.  on  either  side  according  to  the  old 

^2)  3  Sim.&  Gi£,  22;  S.C.  on  appeal,  practice  on  the  equity  side  of  the  Sa- 

7  DeG.  M.  &  G.,  207.  preme  Court,  Macpherson,  J.,  stated 

(3)  L.  R.,  12  Eq.,  604.  that  the  Court  would  hear  a  second 

(4)  24  Beav.,  430.  Counsel  on  either  side  to  sum  up  the 
(6)  8  Co.,  92.  evidence.     Mr.  Evans  accordingly  now 

(6)  2  East.,  481.  addressed  the  Court,  evidence  for  the 

(7)  The  Advocate-General  having  plaintiff  havmg  been  taken. 
applied  that  the  evidence  might  first        (8)  4  De  G.  J.  &  S.,  84^ 
be  t*^en,  and  then  two  Coonsels  heard       (9)  1  Bing.  N.  C.,  697. 
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1878  the  oonditioD  should  be  performed,  see  2  Swinbw  on  Wil^^ 
IoS^k"*  p.  533.  It  is  suflicient  for  the  plaintiff  to  show  that  tlie  conditi^:^ 
:aoorb  has  not  been  complied  with ;  Hhe  Court  ought  not  to  go  furtb-^ 
Rajah  and  to  enquire  whether  on  defeasance  the  whole  intention  of  tl^ 
tfoHuir  testator  can  or  cannot  be  earned  out ;  aee  Egerion  y.  Ka^ 
Brotonlow  (I),  The  Hindu  law,  like  the  Boman — as  to  whicJ 
see  the  Corpus  Juris  Civilis,  Fendorum,  Lib.  ii.  Tit  75—- 
only  deals  with  the  simplest  kinds  of  conditions ;  and  in  coir^ 
struing  such  conditions,  elementary  principles  must  be  applied  ^ 
As  to  the  nature  of  conditional  limitations,  and  who  can  take 
advantage  of  them,  see  2  Swinb.  on  Wills,  p.  495 ;  1  Jarman  oci 
Wills, pp.  823  to  825, citing ,7acA^o»  v.  Noble  (2),  and  Doe  d.  Blom-' 
Jleldy.  J?j/re(S).  [Pontipex,J. — In  Rochford  y.  Hackman  (4)^ 
the  principle  is  stated  that  the  C!ourt  must  look  at  the  intention 
of  the  testator,  and  that  if  the  limitation  over  does  not  meet  the* 
event  which  has  occurred,  the  testator  must  hare  intended  the 
prior  estate  to  continue.]  The  cases  there  cited  by  Turner,  V.C, 
show  his  meaning  to  have  been  that,  in  order  to  see  whether  the 
event  has  occurred,  the  limitation  over  must  be  looked  at.  If 
this  proviso  for  cesser  be  viewed  as  a  condition,  the  plaintiff  \fi 
entitled  to  enforce  it;  if  it  be  viewed  as  a  conditional  limitation, 
he  is  entitled  to  take  advantage  of  the  limitation  over  since 
that  expressed  by  the  testator  is  illegal. 

The  Advocate- General  for  Rajah  Juttendro  Mohun  Tagore.— 
(i.)  The  forfeiture  clause  cannot  take  effect  until  the  estate  has 
vested  by  conveyance  from  the  trustees,  or  at  least  by  the 
receipt  of  the  surplus  rents,  (ii.)  Having  regard  to  the  testator's 
knowledge  of  Juttendro's  position  and  the  nature  of  a  haithcH 
khana  house,  the  testator  could  not  have  intended  such  a 
residence  as  is  contended  for  by  the  plaintiff,  (iii.)  The  proviso 
h  indefinite  and  ambiguous,  (iv.)  Even  if  not  so,  the  estate  is 
absolute,  and  cannot  be  divested  by  a  gift  over  which  cannot 
take  effect.  The  testator's  intention  cannot  be  split  and  effect 
be  given  to  the  forfeiture  clause  while  the  declaration  that  the 
plaintiff  shall  take  nothing  under  the  will  is  wholly  disregarded : 

(1)  4  H.  L.  Ga.,  1,  at  p.  (S)  5  C.  B.,  718. 

(2)  2  Eeeir.,  590.  (4)  9  Hare,  47^ 
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nfder  the  order  of  the  Privy  Council,  the  plaintiff  docs  not       1878 

Bike  under,  but  against,  the  will.     In  other  portions  of  this  will,    Gakbkdro 

he  testator  uses  the  expression  **  person  beneficially  entitled,"      Taoobb 

whereas  in  the   forfeiture  clause  the  person  subject  thereto  is       Rajah 

described  as  the  '^  devisee  or  tenant-for-life,"  &c.,  which  shows     Mohum 

that  the  clause  was  not  intended  to  take  effect  until  the  trustees   bahadoob. 

Iiad  eoQveyed  the  estate  free  from  all  legacies  to  the  tenant-for- 

life.    The  clause  has  already  received  judicial  construction  in 

the  suit  for  possession :  that  judgment  binds  the  plaintiff.     There 

is  no  difference  between  this  case  and  Sidney  v.  Wilmer  (1),  as 

the  trustees  have  full  power  to  let  the  house.     Non-repair   by 

the  trustees  during  the  time  the  estate  remains  in  their  hands 

would  not  work  a   forfeiture  as  against  the   defendant,   why 

then  should  non-^residence  f      The  conditions  cannot  be  taken 

distributively  since  the  words  are  '*  shall  cease  to  keep  up  in  a 

due  state  of  repair  and  to  use  as  his  residence,"  not  ^^  or  to  use." 

•the  defendant  Juttendro  is  not  yet  in  the  position  of  tenant-for- 

We;  the  Privy  Council  declare  that  he  takes  a  life-interest,  not 

ft  life-estate:    he    may    never  get  a  life-estate    in  the   strict 

^Qse  of  the  term :  the  cases,  therefore,  as  to  a  tenant-for-life 

being  bound  to  repair,  do  not  apply.     At  common  law  a  tenant- 

^<>r-Hfe  was  not  liable  for  waste,  2  Co.  Inst.,  p.  299 ;  2  Wm. 

^und.,  p.  252.    The  clause  was  inserted  to  provide  for  the  time 

vlien  the  estate  had  been  conveyed  by  the  trustees'.     Gregg  v. 

CoaUt  (2)  and  Dent  v.  Dent  (3)  do  not  apply. 

The  meaning  of  the  word  "  residence,"  as  used  by  the  testator, 
inost  be  gathered  from  surrounding  circumstances —  The  Attorney^ 
General  v,  Drummond  (4),  Fonnereau  v.  Poyntz  (5),  and  Lytton  v. 
^Uon  (6).  As  to  the  effect  of  the  house  not  being  fit  for  the  resi- 
dence of  Hindu  ladies,  see  H^ilkinson  v.  Wilkinson  (7).  After 
commenting  on  the  evidence  as  showing  the  nature  of  the  resi- 
dence required  by  the  testator,  the  learned  Counsel  contended 
"^t  the  conditions  in  the  forfeiture  clause  being  conjunctive,  and 

• 

(^)  4  DeG.  J.  &  S.,  $4.  (5)  1  Br.  Ch.  Ca.,  472. 

(?)  *3  Beav.,  83,  (6)  4  Br.  Ch.  Ca.,  441. 

(»)  80  B«iy.,  S59.  (7)  L.  R.  ISL  Eq.,  004^ 

W  1  Dro.  *.War.,  8«8. 
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not  disjunctive,  there  must  be  a  breach  of  all  to  work  a  forfeiture 
— Graves  v.  Bainbrigge  (1).  Conditions  for  forfeiture  must  be 
strictly  construed — Jones  v.  Suffolk  (2).  Clavering  v,  Ellison  (3 J, 
affirmed  in  Dom.  Proc.  (4),  Schnell  v.  Tyrrell  (5),  and  Camp- 
bell  V.  Brownrigg  (6).  An  absolute  interest  cannot  be  destroy- 
ed by  a  gift  over  unless  the  gift  over  can  itself  take  effect, 
Oreen  v.  Harvey  (7),  Ring  v.  Hardwick  (8),  Ridgway  v.  Wood" 
house  (9),  and  Doe  d.  Blomfield  v.  Eyre  (10)  ought  not  to 
be  followed.  [Pontipex,  J. — In  Robinson  v.  Wood  (11), 
Kindersley,  V.C.,  followed  it  very  reluctantly ;  it  was  ap- 
proved of  by  Lord  St.  Leonards  in  the  last  edition  but  one  of 
his  work  on  Powers,  but  in  the  last  edition  several  cases  are 
noticed  which  decided  the  other  way,  Sugden  on  Powers, 
p.  512.]  There  are  no  peculiar  rules  of  construction  applicable 
to  Hindu  wills — Rewun  Persad  v.  Mussamut  Radha  Beeby  (12) 
and  Sreemutty  Soorjeemoney  Dossee  v.  Denobundoo  Mullick  (13). 
As  to  the  distinction  between  a  condition  and  a  conditional 
limitation,  see  Watkins  on  Conveyancing,  8th  ed.,  p.  233. 
This  proviso  must  be  regarded  as  a  conditional  limitation,  but 
the  object  of  a  conditional  limitation  is  to  create  a  new  estate 
on  breach  of  the  condition,  and  if  the  new  estate  cannot  be 
created,  the  condition  does  not  take  effect. 

No  case  has  been  cited  to  show  that  the  Hindu  law  admits  of 
conditions  subsequent:  the  nearest  approach  to  one  is  that 
mentioned  in  the  Yyavashta  in  the  note  to  Ramnarayan  Dutt  v. 
Mussamut  Sut  Bunsee  (14).  The  cases  are  summed  up  in  the 
Yyavashta  Darpana,  2nd  ed.,  p.  601.  The  notion  of  Hindu 
law  is  that  the  gift  does  not  enure  till  all  the  conditions  have 
been  fulfilled,  not  that  the  gift  is  divested  on  failure  to  perform  the 
conditions  annexed  to  it;  see  Stokes'  Hiudu  Law  Books,  pp.  133 
and  188.     A  term  which  never  existed  could  not  possibly  cease. 


(1)  lVe8.,562. 

(2)  1  Br.  Ch.  Ca.,  528. 

(3)  3  Drew.,  451. 

(4)  7  H.  L.  Ca.,  707. 

(5)  7  Sim.,  86. 

(6)  1  PhUl.,  801. 

(7)  1  Hare,  428. 


(8)  2  Beav.,  352. 

(9)  7  Beav.,  437. 

(10)  5  C.  B.,  713. 

(11)  4  Jur.,  N.  a,  625. 

(12)  4  Moore's  I.  A.,  137,  at  p.   173. 

(13)  6  Moore*B  I.  A.,  526,  see  p.  550. 

(14)  3  Sel.  Bep.,  880. 
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per  Firke,  B. ,  in  Quieke  ▼.  Leach  ( 1  )•     Doe  d,  Duke  of  Norfolk  t. 

Bawh  (2)  makes  for  the  defendant.     The  snit  for  possession 

dbowed  an  animus  revertendi.  In  Dunne  v.  Dunne  (3)  there  was 

arefaaal  to  reside.    fVynne  v.  Fletcher  (4)  was  not  argued^  and 

no reuons  are  given  for  the  judgment.  The  term  ''residence"  is 

•mbiguous — Attenborough  v.  Thompson  (5),  Maclaren  v.  Stain"   Bahadoor. 

to! (6),  ff^aZco/  ▼.   Botfi£ld{l),  and  Fillingham  v.  Bromley  (S). 

<<  An  indefinite  or  general  expression  is  universal,  unless  there  is 

somethisg  in   the  context  to  the  contrary/' per  Will es^  J. ,  in 

Wkitichurch  v.  £!ast  London  Railway   Co.  (9) :  applying  that 

rule  the  defendant  has  not  been  shown  to   come   within   the 

operation  of  the  forfeiture  clause.     Assuming^  however,  that 

iMMi-reMdence  has  been  proved,  the  action  of  the  trustees  was  a 

lawful  and  sufficient  excuse  for  it.     The  time  when  the  residence 

wae  to  oommence  is  not  limited^  as  to  which  see  Davies   v. 

l^wuki  (10). 

Ur.  Kennedy,  on  the  same  side.-^The  breach  of  condition  is 
^^Qgly  alleged :  the  word  used  by  the  testator  was  ''  cease," 
whereas  the  breach  alleged  is  ''  neglect,"  which  is  far  wider.  In 
addition  to  the  cases  mentioned  by  the  Advocate-General^  the 
learned  Counsel  cited  The  Attorney- General  v.  Dakin  (11),  as  to 
tte meaning  of  "cease;"  fF.  v.  B.  (12),  as  to  the  necessity  of 
WDBtruing  the  condition  strictly ;  Kampf  v.  Jones  (13),  Carver  v. 
Botofei  (14),  and  Lassence  v.  Tiemey  (16),  for  the  proposition  that 
ui  absolute  gift  cannot  be  taken  away  by  a  gift  over  where  the 
gift  oyer  cannot  take  effect,  and  the  Vyavashta  Darpana,p.  637,  for 
ttiinatanoe  of  an  apparently  conditional  gift,  a  narrow  considera- 
tion  of  which,  however^  showed  that  the  gift  was  not  complete. 
[PimriYEX;  J. — If  there  has  been  a  forfeiture,  the  next  person 


0)18M.&W.,218,  atp.  22S. 

(2)  2  East.,  481. 

(^)  8  Sm.  k  Gif.,  22. 

W  24  Beav..  430. 

(^  2  H.  &  N.,  559. 

<^)  27  U  J.  Ch.,  442. 

(^)lKay,584. 

(^)  1 T.  h  Rosa.,  530. 


(9)  L.  R.,  7  Kx.,  424,  at  p.  436. 

(10)  1  Bing.  N.  C,  597. 

(11)  L.R.,  4H.  L.,  838. 

(12)  11  Beav.,  621. 

(13)  2  Keen.,  756. 

(14)  2  Rum.  &  M.,  301. 

(15)  lMac.&Q.,  551. 
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1878        in  succession  who  was  in  existence  at  the  testator's  death,  and  not 
ANRHDRo    i\^Q  heir-at-law.  would  take.    The  Privy  Council  only  declared  the 
Taoobb      limitation  over  after  the  life-estate  void  as  being  too  remote,  bu^ 
Rajah       the  forfeiture  must  occur  in  the  defendant's  lifetime.     There  i^ 
MoHUN      a  springing  use :  the  trusts  of  the  will  are  executory,  and  thes^ 
ARADooB.   is  a  direction  to  convey  on  a  certain  event     The  conveyanc^^ 
knowing  the  decision  of  the  Privy  Council,  would  omit  the  voi^ 
limitations,  so  that  the  forfeiture  would  not  necessarily  accme  t^ 
the  benefit  of  the  heir-at-law.]    The  attention  of  the  Privy  ConncJ 
was  wholly  directed  to  the  determination  of  the   life-intere» 
by  the  death  of  the  tenant-for-life ;  the  e£fect  of  a  forfeiture 
during  his  lifetime  was  not  considered.     Where  several  contin^ 
gencies  are  embodied  in  one  clause,  the  Court  may  sever  them" 
JEvers  v.  Challu  ( 1 ).  Suppose  this  were  the  last  of  a  chain  of  limit- 
ations, the  conveyancer  could  not  insert  the  limitation  over,  as 
there  is  no  person  who  could  take  under  it.     The  Attorney^ 
General  v.   Chrisfs  Hospital  (2)  was  a  case  of  ^tia^t-contract 
rather  than  of  condition.     Stone  v.  Parker  (3),  though  apparently 
in  conflict  with  Maclaren  v.   Stainton  (4),  really  leaves  thai 
case  untouched.     The  plaintijOf  has  set  up  an  affirmative  cas€ 
which  he  has  failed  to  prove;  his  suit  should,  therefore,  be 
dismissed. 

Mr.  Wood  in  reply.— The  defendant  Juttendro  was  dischargee 
from  the  trusteeship  on  his  own  application,  and  thereby  preventec 
himself  from  checking  the  payment  of  Government  revenue 
that  alone  might  entail  a  forfeiture  if  the  revenue  were  not  paid 
5  Vin.  Abr.,  pp.  247  and  252,  Doe  d.  Davies  v.  Davies  (5) 
Juttendro  had  an  immediate  estate  by  implication— 5irfn<?y  v 
mimer(6)y  Graves  v.  Bainbrigge{1\  Cave  y.  Holford(^S),  Waine 
wrighty.  fFainewrtght  (9),  tiuA  Philipps  v.  Chamberlaine  (10) 
He  sued  for  and  obtained  possession  as  tenant-for-life,  and  a 

(1)  7  H.  L.  Ca.,  531.  (6)  4  DeQ.  J.  &  S.,  84. 

(2)  3    Br.    Ch.    Ca.,  165 ;  and  (7)  1  Vea.,  562, 
Tamljn,  393.  (8)  3  Ves.,  650. 

(8)  29  L.  J.  Ch.,  874.  (9)  Id.,  558. 

(4)  27  L.  J.  Ch.,  442.  (10)^4  Vea.,  51. 

(5)  16  A.  &  E.,  951. 
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gacblie  launder  an  obligation  to  reside  and  to  repair ;  see  Bosiock  y« 
Blakeney  (I),  Nairn  y.   Marjoribanks  {2\  In  re   Skingley  (3), 
Colthirst  y.  Bejushin  (4),  and   Southey  y.  Lord  Somerville  {6\ 
aft    to   repairs^  and    The  King  y.    The^  Inhabitants  of  North 
Curry  (Jo)  as  to  the  nature  of  the  residence  required.   Evidence 
of  the  testator's  intention  as  to  the  use  of  the  baithahhana  is 
inadmiftsible — Judd  y.  Pratt  (7).     Whatever  the  original  mean- 
ing of  the  word  baithahhana  might  have  been,  it  is  now  used 
indefinitely,  just  as  we  use  ^'  abbey  "  in  England.     A  conditional 
limitation  is  a  liberal  construction  put  on  a  condition  in  order 
to  effectuate  the  testator's  intention,  2  Swinb.  on  Wills,  p.  496  et 
<«;.,  and  the  cases  there  cited,  which  show  that,  if  the  person  who 
was  mtended  to  take  advantage  of  the   condition  cannot  do  so 
1)7  law,  the  heir  shall  come  in ;  see  further  Joel  y.  Mills  (8), 
'^^lAy.  Buchanan  (9)y  Doe  d..  Gill  v.  Pearson  (10),  Sherrard  y. 
Lord  Rarborough   (1 1),    and  Morice  v.    The  Bishop  of  Dur^ 
hm  (12).    Equity  protects  the  heir-at-law  and  will  raise  a  trust 
'^  hifl  favor  where  the  limitation  intended  to  defeat  him  cannot 
take  effect— ^tfncAwian  v.    The  Attorneg-General  {IS).     If  the 
Coart  treat   the   forfeiture   clause   as  a  nullity,   because   the 
person  meant  by  the  testator  to  take  after  Juttendro  upon  breach 
of  condition  cannot  take,  it  will  give  Juttendro  a  larger  estate 
than  the  testator  intended.     Where  eflFect  cannot  be  given  to  the 
whole  of  the  testator's  intention,  that  intention  must  be  carried 
ontasfaras  possihle—Thellusson  v.  Woodford  {14),  Pickering  v. 
^i  Stamford  (15),    Rundale  v.   Eeley  (16),  and  Ex  parte 
^^  Earl  of  Hchester  (17).     The  words  "  tenant-for-life  "  in  the 
forfeiture  clause  must  be  construed  in  the  ordinary  sense — HoU 
^^^y  V.  Holloway  (18).     As  to  what  are  grounds  of  relief 
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(^)  2  Br.  Ch.  Ca.,  653. 

(2)  8  Rm.,  682. 

(8)  3  Mac.  &  G.,  221. 

W  Plow.,  21. 

<^)J3Ve6,486. 

(^)  4  B.  &  C,  953. 

(^)  13  Ves.,  168,  at  p.  174. 

(^)  3  K.  &  J^  458. 

W2Cr.  JtM.,561. 


(10)  6  East.,  173. 

(11)  1  Amb.,  165. 

(12)  9  Ves.,  899. 

(13)  3  M.  &  K.,  485. 

(14)  4  Yes.,  227,  at  p.  325. 

(15)  3  Ves.,  492. 

(16)  Carter,  170. 

(17)  7  Ves.,  348,  at  p.  369. 

(18)  5  Yes.,  399,  at  p.  401. 
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fr0ai  forfeiture,  see  Peachy  t.  The  Duke  of  Somerset  (l), 
2  Jarm  on  Wills,  p;  13,  Lord  BeanlieH  v.  Lord  Cardigan  (2),  and 
Andrew  v.  Trinity  Hall  (3).  The  pendency  of  litigation  wafl 
no  excuse  for  the  defendant's  non*residence — Bo3se  y.  Pye  (4). 
As  to  wilful  refusal  to  reside  being  necessary,  see  Gregory  t- 
Wihon  (5). 

.    The  learned  Counsel  distinguished  the  cases  cited  on  behalf  ol 
the  defendant  Juttendro. 

Cur.  ad^.  vttit 


The  judgment  of  the  Court  was  delivered  by 

PoNTiFEX,  J. — This  case,  which  has  been  argued  at  grefl 
length  before  us,  depends  mainly  upon  the  construction  whic 
ought  to  be  placed  upon  portions  of  the  will  of  the  late  Proson 
Coomar  Tagore,  who  died  in  the  month  of  August  1868.  Tb 
testator  in  the  year  1827  separated  in  estate,  food,  and  worshi 
from  his  brothers.  In  October  1862  he  executed  his  will;  ao 
he  subsequently  executed  two  codicils  (neither  of  them  materii 
to  the  issue  in  this  suit),  the  latter  of  which  bears  date  tl 
23rd  of  March  in  the  year  in  which  he  died.  It  appears  fro: 
the  will  and  codicils  that  the  testator  left  an  only  son,  Ganendj 
Mohun  Tagore,  a  grandson  by  his  eldest  daughter  who  ht 
died,  a  second  daughter  who  was  a  childless  widow,  and  a  thi] 
daughter  who  had  children  and  grandchildren  living  ut  tl 
testator's  decease. 

For  his  only  son,  the  plaintiff  in  this  case,  the  testator  mac 
no  provision  by  his  will ;  declaring  therein  that  he  had  alreac 
made  for  his  son  such  provision  as  he  considered  sufficient,  ai 
that  the  son  should  take  nothing  whatever  under  his  will. 

The  testator  in  his  will  stated  the  income  of  his  proper^ 
in  October  1862,  the   date   of   his    will,    to    be    upwards 
Bs.  2,50,000,   and  to  be  steadily  increasing.     But  he    subs 
quently  withdrew  from  the  operation  of  his  will,  and,  as  in  tl 
third  codicil  mentioned^  otherwise  settled  part  of  his  propert 


(1)2  Wh.  &  Tu^  979. 

(2)  2  Amb^  533. 

(3)  9  Yes.!  im. 


(4)  Yelv.,  207. 

(5)  9  Hare,  683. 
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;t  do«  not  appear  what  was,  at  the  testator's  death,  the'  amount        l^^B 
)f  the  income  of  the  property  which  passed  by  the  will.  Gahkndw 

By  the  will,  which  was  in  English,  the  testator  gave  all  his     Taoobb 
property  whatsoever  to  four  trustees,    upon  trust,  as  to  the       Rajah 
moveable  property  (in  the  will  called  personal  estate),  '^  to  collect      mohun 
and  get  in  the  same  (except  such  jewels,  household  furniture,    BahaIdooi 
books,  and  libraries,   carriages,   horses,    farmyard,  and  other 
articles  as  the  person  or  persons  for  the  time  being  beneficially 
interested  in  his  real  estate,  or  the  income  or  surplus  income 
arising  therefrom,  should  wish  to  retain  for  his  or  their  own 
use),  and  thereout  to  pay  his  funeral  expenses  and  debts"  and 
BQch  legacies  as  were  not  by  the  will  postponed  in  payment ; 
and  to  invest  the  residue,  and  out  of  the  annual  proceeds  of 
Buch  investments,  so  far  as  the  same  would  extend,  to  pay  the 
u&nuities  and  postponed  legacies  as  they  became  payable ;  and 
to  pay  such  surplus  income  as  might  from  time  to  time  exist 
to  the  person  entitled  to  the  beneficial  enjoyment  of  the  real 
property,  or  the  surplus    rents    or  profits    thereof;    with   an 
nltimtte  trust,  after  all  the  legacies  and  annuities  had  been 
BA^isfied,  for  the  person  or  persons  entitled  to  the  beneficial 

or  absolute  enjoyment  of  the  real  property.     And  as  to  the 

• 

ui'^Qioveable  property  (in  the  will  called  real  property),  upon 
^'^t,  until  all  the  debts  and  legacies  had  been  paid,  and  ail  the 
fto&uitieB  had  fallen  in,  to  receive  the  rents,  and  thereout  in  the 
first  instance  to  pay  the  unsatisfied  legacies  and  annuities,  and 
^  pfty  the  surplus  rents  to  the  person  or  persons  for  the  time 
1^^  to  whom  the  real  estate  (subject  to  the  devise  to  the  trustees) 
was  given  by  the  wUL  Aad  as  a  first  charge  on  the  net  income 
^'  the  real  property  (after  satisfying  the  expenses  of  establish- 
°^t8),  the  testator  directed  his  trustees  to  pay  Bs.  30,000  per 
*^um  to  the  person  for  the  time  being  entitled  to  the  beneficial 
^joyment  of  the  real  property  or  the  surplus  income  thereof. 
^  the  testator  directed  that  the  various  annuities  and  post- 
FMiei  legacies  should,  with  interest,  be  gradually  discharged  out 
^f  the  net  rents,  after  payment  of  the  Bs.  30,000  per  aniumu 
And  it  was  not  ontil  after  all  the  annuities  and  legacies  had 
^^  ia  and  been  satisfied  that  the  testator  directed  his  trustees 
^  convey  his  real  property   to  what  would  in  English  law 
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1^78  be  called  the  uses  of  the  settlement  subsequently  by  the  will 

Ga^bndbo  directed  to  be  made>  and  then  only  so  far  as  the  then  condition 

Taoobb  of  circumstances  would  permit.     The  testator  next  proceeds  to 

Rajah  orive  numerous  annuities  and  legacies  of  large  amount  to  his 

JtTTTKNDBO  ,  • 

HoHUH  daughters  and  their  children  and  grandchildren.  Among  other 
Bahadoob.  considerable  legacies,  there  is  a  direction  to  accumulate  in 
Government  securities  such  a  sum  as  would  produce  Rs.  I29OOO 
per  annum  as  an  endowment  for  the  Tagore  Law  Professor- 
ship. 

It  does  not  appear  what  was  the  total  amount  of  the  legacies 
given  by  the  will  and  codicils^  but  it  does  appear  in  evidence 
that  the  legacies^  not  to  speak  of  the  annuities,  have  not  yet 
been  satisfied;  and  it  was  in  fact  admitted  that  there  is  at 
present  no  surplus  income. 

After  the  bequest  of  the  legacies  and  annuities,  the  will 
purports  to  devise  (subject  to  the  interest  or  estate  previously 
given  to  the  trustees)  all  the  testator's  real  property,  **  library, 
horses,  carriages,  farmyard,  furniture  of  the  baithakhana,  jewels, 
gold  and  silver  plate, "  &c.,  to  uses  in  strict  settlement,  under 
which  males  only  should  take,  and  their  estates  should  be 
inalienable.  Under  these  uses  the  first  limitation  was  to  the 
defendant  Juttendro  Mohun  Tagore  for  and  during  the  term  of 
his  natural  life.  All  the  subsequent  limitations  have  been 
declared  by  the  order  of  Her  Majesty  in  Council  inoperativ^e 
and  void. 

At  the  end  of  the  limitations  of  the  real  estate,  the  will 
contains  the  following  proviso,  on  which  the  plaintiff  has  based 
this  suit:— (flw  Lordship  read  the  proviso  for  cesser;  see 
ante,  p.  5.) 

The  plaintiff  in  this  case  claims  that  the  defendant  Juttendro 
(whom  in  this  judgment  we  shall  call  '^  the  defendant,''  although 
the  trustees  are  also  defendants  to  the  suit)  has  committed  a 
breach  of  some  or  one  of  these  conditions,  and  has  thereby  incur- 
red a  forfeiture  of  which  the  plaintiff  is  entitled  to  take  advan- 
tage. By  the  prayer  in  his  plaint,  the  plaintiff  claims  that  such 
forfeiture  extends  to  the  Bs.  30,000  per  annum.  Assuming  that 
the  plaintiff,  as  heir-at-law  of  the  testator,  is  entitled  to  take 
advantage  of  any  breach  in  the  observance  of  the  conditions. 
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it   iB  necessary   that  we  should  state  shortly  the  circumstances 
whicli  have  occurred  since  the  death  of  the  testator. 

Th^  testator   died  in   August  1868.     On  the  17th  December 
1868    the  plaintiff  instituted  a  suit,  and  by  his  plaint  submitted 
that    the  trusts  and  limitations  in  the  will,  except  so  far  as  they 
were   for  the   payment  of  debts,  legacies,  and   annuities,  were 
-wholly  void  and  inoperative ;  and  he  prayed  {inter  alia)  that  it 
might  be  declared  that  the  testator  had  no  absolute  power  of 
disposition  by  will  of  his  entire  estate,  particularly  the  ancestral 
estate,  to  the  exclusion  of  the  plaintiff,  and  that  the  plaintiff  as 
heir-at-law  was  entitled  to  the  same.     On  the  1st  of  April  1869, 
a   decree  was  made  dismissing  this  suit,  but  giving  the  plaintiff 
\  costs  out  of  the  estate.     Against  that  decree  the  plaintiff  appeal- 

ed, and,  on  the  Ist  of  September  1869,  the  Appellate  Court  by 
^ts  decree  declared  that,  subject  to  the  trusts  for  the  payment 
of  debts,  legacies,  and  annuities,  the  plaintiff  was  absolutely 
entitled  to  the  personalty  or  moveable  property,  and  in  effect 
^"ftt  he  was  entitled,  as  the  testator's   heir-at-law,  after  the 
aeath  of  the  defendant,  to  the  immoveable  property.     Against 
"^8  decree  the  defendant  and  others  claiming  under  the  limita- 
tions in  the  will  appealed  to    Her   Majesty  in   Council.     At 
•     fi^t  the  plaintiff  did  not  appeal  against  the  decree  of  the  Ist 
of   September  1869,   but   he  subsequently  obtained   from   the 
Jiidicial  Committee  special  leave  to  appeal,  and  in  his  cross- 
&Ppeal  he  claimed  that  the  gift  by  the  will  of  the  life-estate 
to  the  defendant  ought  to  be  declared  void  and  inoperative. 

The  order  of  Her  Majesty  in  Council  is  dated  the  9th  of 
•^^gost  1872;  and  it  was  thereby  declared  that  the  defendant 
Jattendro  was  beneficially  entitled  to  a  life-interest  under  the 
^^1  in  the  immoveable  property,  and  also  in  the  moveable 
P^perty  directed  to  be  conveyed  or  converted  into  a  fund 
reapectively  subject  to  the  payments  in  the  will  directed  to  be 
™*^o,  and  to  the  provisions  of  the  will  not  thereby  declared 
^  l>o  void ;  and  also,  until  the  legacies  and  annuities  fall  in  and 
^  satisfied,  to  receive  Bs.  2,500  per  month  out  of  the  net 
^^h  of  the  immoveable  property,  and  also  the  surplus  rents  of 
^0  same  and  the  surplus  interest  of  the  moveable  property ; 
^  tiiat  upon  the  f ailore  or  determination  of  the  life-interest 
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of  the  defendant^  ike  plaintiff  was  entitled  aa  heir-at-law  to  the 
real  and  personal  property.     The  order  aileo  contained  a  direo^ 
tion  that  the  whole  of  the  costs  of  all  parties  as  between  attot' 
ney  and  client  should  be  paid  out  of  the  estate;  the  effect  <^ 
which  order  will  be  to  postpone  or  affect  in  some  degree  tb^ 
enjoyment  of  the  life-interest  given  to  the  defendant 

The  plaintiff  having  thus^  from  December  1868  until  Augo- 
1872,  persisted  in  asserting  that  the  defendant  was  not  entitle  ^ 
to  a  life-estate  (and  consequently  not  to  residence  in  the  iaith^^' 
hhana  house  and  premises),  and  that,  in  fact^  all  the  provisions  i^'^ 
the  will,  except  for  legacies  and  annuities,  were  void,  on  the  \%t^ 
of  November  1872  completely  changed  front,  by  instituting  tlu^ 
present  suit,  and  thereby  insisting  that  the  intentions  of  tb 
testator  as  appearing  in  the  will  ought  to  be  rigidly  enforceA^ 
and  that,  under  one  of  the  provisions  in  the  will,  the  defendan- 
had  forfeited  that  life-estate  to  which,  by  the  order  of  He^^ 
Majesty  in  Council,  he  had  been  declared  entitled. 

The  issue  raised  in  this  suit,  and  which  we  have  to  try,  is  iim^ 
our  opinion  mainly  a  question  of  construction  depending  but^ 
very  slightly  upon  evidence ;  but  at  the  desire  of  the  parties, 
and  upon   an  intimation    from    them,    expressed    with    much 
frankness,  that,  whatever  may  be  our  decision,  the  case  will 
certainly  be  carried  on  appeal  to  England,  we  have  interfered 
but  little  with  the  conduct  of  the  case,  though,  in  our  opinion, 
most  of  the  evidence  was  superfluous  and  unnecessary*     We 
mast  say  however  now,  as  we  said  more  than  once  during  the 
argument,  that,  for  the  construction  of  this  will,  the  will  of 
a  Hindu,  the  multitude  of  quotations  from  the  Year  Books, 
Abridgments,  Digests,  and  Institutes,  was  altogether  irrelevant, 
and  beside  the  question. 

The  questions  which  really  arise  in  the  suit  may  be  classed 
under  three  heads : — 

\8t — Has  the  time  arrived  when  the  clause  containing  the 
provisions  for  cesser  and  shifting  the  estate  was  intended  to 
apply  ? 

2ndly. — If  that  time  has  arrived,  does  that  clause  now  apply  f 
(1)  having  regard  to  the  proceedings  taken  by  the  plaintiff; 
(8)  having  regard  to  the  conduct  and  proceedings  of  the  tnuk 
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teea;  (3)  having   regari  to  the  judgment  of  the  Judicial  Com-        xsis 
mittee,  and  the  order  of  Her  Majesty  in  the  original  suit.  Gakkndrc 

irdly, — If  the  clause  applies,  what  was  the  nature  or  quality  Tagobb 
of  the  residence  intended  by  the  testator;  and  has  the  defendant  Kajah 
by  his  conduct  committed  a  breach  of  the  conditions  so  as  to  Mohun 
incur  a  forfeiture  r  Bauadooi 

The  first  question  is  purely  one  of  intention  to  be  gathered 
in  the  four  comers  of  the  will,  and  to  be  decided  as  if  the 
limitations  in  the  will  were  all  valid,  and  the  person  in  remain- 
der next  after  the  life-estate  was  suing  for  a  declaration  that  the 
tenant-for-life  had  incurred  a  forfeiture,  and  that  in  consequence 
thereof  the  estate  had  shifted. 

The  clause  of  cesser  and  shifting  use  contains  three  separate 
conditions : — 

(1).    Permitting  any  part  of  the   property  to  be  sold  for 
^Tears  of  the  Government  revenue. 
(2).    Ceasing  to  keep  in  repair. 

(^).    Ceasing  to  use  as  a  residence ; — the  subsequent  words 
acquiring  the  use  of  the  library, "  &c.,   being  in  our  opinion 
Indications  of  the  quality  of  residence^  rather  than  separate 
conditions. 

^ow,  although  it  may  well  be  that  these  three  conditions  are 
^  Sparable  that  a  breach  of  any  one  of  them  might  cause  a 
^*^rfeiture,  they  are  not,  in  our  opinion,  so  separable  that  we  can 
insider  that  the  testator  intended  them  to  come  into  operation, 
^^  different  times;  as  for  instance,  that  residence  should  be 
^diapensable,  although  the  conditions  of  discharging  the  Govern* 
^^ikt  revenue  and  the  cost  of  repairs  had  not  commenced  to 
^I^t'ate.  On  the  contrary  we  think  that  the  clause  was  intended 
to  come  into  operation  as  a  whole,  and  not  piecemeal. 

A^uming  this  to  be  the  case,  we  proceed  to  consider  what 

»  the  nature  of  these  conditions.     Under  the  first  and  second 

q(  them  the  residence  in   the  baithakhana    would  be    saddled 

^th  liabilities  of  very  serious   importance,  which  the  testator 

must  ha?e   known  would,  for  some    years    after    his    death, 

change  what  we  must  presume  he  intended  to  be  a  benefit 

iuto  a  most  oppressive  burden.    We  learn  from  the  will  that 

the  Government  revenue  of  only  a  portion  of  the  estate  was 

4 
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1B78        Rg.    40,555-13-3  per   annum  (and    the    evidence    shows  \ 
Gawksdko    the    total    Government    revenue    was   over   Rs.    60,000 
Taookk      annum) ;  we  know  from  the  statement  of  the  annual  income 
Rajah  ^    his  property  in  the  will^  and  from  tlie  very  considerable  amo 
Mt>HUN      of  tlie  annuities  and  legacies  given  by  the  will^  that  the  : 
Babaooor.    person  beneficially  interested  under  the  limitations  could  ex| 
for  some   years   after    the    testator's    death    to    receive    c 
Rs.  30,000  per  annum  under  the  will;   and  we  know  as  a 
from  the  evidence  that  the  defendant  has  not  yet  received  n 
than  Rs.  2,500  per  mensem.  .  We  think  that  obviously  it  c( 
not  have  been  the  testator^s  intention  that  the  person  whon 
describes  in  the  gift  of  the  Rs.  2,500  per  mensem  as  the  pe] 
entitled  to  the  **  beneficial  enjoyment "  of  the  surplus  rent 
liis  real  property,   should   be  saddled  with  a  liability  to 
Rs.  60,000  per  annum,  while  receiving  only  Rs.  30,000  ui 
the  will,  or  at  all  events  before  becoming  entitled  to  the  surj 
rents.     To  hold  a  contrary  opinion  would  be  to  impute  to 
testator  a  very  cruel  irony  when  he  described  the  nature  of  s 
an  interest  as  a  beneficial  enjoyment. 

But  it  is  said  that  for  some  time  before,  and  at  his  death, 
testator  kept  a  sum  of  Rs.  60,000  in  deposit  always  ready  U 
applied,  if  necessary,  in  discharge  of  the  Government  revet 
and  it  has  been  argued  that  the  clause  of  forfeiture  cc 
not  operate  harshly  while  that  sum  remained  (as  it  has  b 
proved  in  evidence  still  to  remain)  in  deposit.  It  is 
pretended  that  the  testator  in  any  way  excepted  this  { 
from  the  general  ti*usts  of  his  will ;  and  the  obvious  ans 
to  such  argument  of  course  is  that  the  Rs.  60,000  now 
deposit  is  capital,  and  could  not  be  applied,  under  the  pov 
or  trusts  of  the  will,  to  payment  of  the  Government  revet 
The  person  entitled  to  the  Rs.  25,00  per  mensem  has  no  ri 
whatever  to  resort  to  the  Ks.  60,000,  which  might  in  fact,  am 
law,  be  withdraw;!  by  the  trustees  at  any  moment  and  invec 
according  to  the  express  trusts  of  the  will. 

Again,  it  appears  from  the  evidence  that  no  less  a  sum  t 
Rs.  20,000  has  been  expended  since  the  death  of  the  testi 
ID  absolutely  necessary  repairs  of  the  baithakhana.  We  th 
it  could  not  have  been  the  intention  of  the  testator  to  sad 
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an  annuitant  of  Ks.  30,000  per  annum  with  bo  large  an  outlay.        1878 
Moreover  the    only   words  in  the  clause  under  consideration    Gankndr< 
which  can  be  applied  to  the  defendant  are  the  words  "  devisee      Tagoiib 
or  tenanfc-for-life  ;"  these  words  are    quite  different  from  the       Rajak 
description  which  the  testator  elsewhere  applies  to  a  person  in      mohitn 
the    defendant's    present  position,  as  for  instance,  where   the    bauadooi 
jewels  are   excepted  from   the   trust  for  sale,  and  where  the 
Rs.  2,500  per  mensem  are  directed  to  be  paid ;  and  we  cannot 
think  that   the   testator  intended  to  include  a  person  in  the 
defendant's  present  position  under  the  terms  ^'  devisee  or  tenant- 
for-life." 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  time  has 
not  yet  arrived  when  the  testator  intended  the  forfeiture  clause 
^  operate;  and,  upon  this  ground  alone,  we  should  dismiss  the 
plaintiff's  suit.  But  as  it  is  intended  to  take  the  case  before 
&  higher  tribunal,  we  think  it  right  to  express  our  opinion  on 
^e  other  questions  which  have  been  argued  before  us. 

Assuming  then,  though  contrary  to  our  own  clear  o|Auion, 
that  the  time  has  arrived  when  the  proviso  for  cesser  would 
'inder  ordinary  circumstances  take  effect,  the  question  arises, 

"u  anything  occurred  to  delay  its  operation  in  this  particular 
case? 

We  think  that,  for  the  whole  period  during  which  the  present 

plaintiff  was,  in  his  original  suit,  strenuously  insisting  against 

^>^e  defendant  that,  in  effect,  he  was  not  entitled  to  occupy  the 

^^^tiiakhana  house  and  premises — for  that  period  the  plaintiff  is 

uebi^rred  from  claiming  that  effect  should  be  given  to  the  clause 

^^  A)rfeiture  for  non-residence.     As  against  a  remainder  man, 

|"Q   suit  of  the  plaintiff  to  declare  the   will  inoperative  might 

P^^haps  be  not  a  sufficient  excuse  for  not  fulfilling  the  condi* 

tiotia  imposed   by   such  will.      But  as   from  December   1868 

»^til  August    1872   (the   date   of    Her   Majesty's  order),   the 

P'^^iiitiff  directly  challenged  the  power  of  the  testator  to  give, 

*^^d  the  right   of  the   defendant    to   occupy,   the  baithakhana 

b^nse  and  premises,  we  are  of  opinion  that  he  at  least  is  not 

^^w  entitled  to  turn  round  and  to  claim,  during  the  period  that 

l^c  disputed  the  will,  the  benefit  of  the  condition  as  to  residence, 

^'  to  exact  the  i)enalty  for  its  breach,  if  any.    And  we  think 
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this  period  would  extend  to  September  last,  when  the  order  ia 
Council  first  arrived  in  Calcutta.     Even  apart  from  any  action 
by  the  plaintifi,  which  in  our  opinion  disentitles  him  from  claim>- 
ing  the  relief  he  now  seeks,  there  are  circumstances  arising  out 
of  the  conduct  of  the  trustees  which,  we  think,  are  sufficient  to 
excuse  non-residence  by  the  defendant,   and  which  would  sus- 
pend the  operation  of  the  forfeiture  clause  until  October  1872. 
It  must  be  remembered  that  the  defendant  was  originally  one 
of  the  trustees.     It  must  also  be  remembered  that,  during  the 
testator's  life,  the  whole  of  his  zemindari  business  was  traiUF- 
acted   at  the   baithahhana  house,   where    what  he    called  hii 
Calcutta  establishment  was  lodged.    We  are  inclined  to  think,  u 
we  shall  state  more  at  length  subsequently,  that  the  testatot 
intended  that  the  conduct  of  the  zemindari  business  should  be 
continued  at  the  baithahhana  after  his  decease.     But,  be  this  all 
it  may,  it  was  impossible  to  remove  the  establishment  from  the 
baithahhana  until  new  premises  were  provided  by  the  trustees 
for  the  purpose.     During  the  testator's  life,  the  establbhmeut 
occupied  the  whole  of  the  ground-floor  and  godowns,  and  the 
testator's  manager,  who  was  appointed  a  trustee  by  the  will, 
occupied,  for   the  purpose  of  conducting  the  estate  business, 
one  room  in  what  in  England  would  be  called  the  first,  but  which 
in   Calcutta  and  by  the  witnesses  is  called  the  second,  floor. 
Afler  the  testator's  death,  the  business  of  the  estate  continued 
to  be  carried  on  in  the  same  manner  at  the  baithahhana  by  tlie 
trustees,  the  defendant  then  being  one  of  such  trustees  until 
November  1869 ;  and  until  then  the  defendant  attended  there 
daily  for  the  transaction  of  business.    About  that  time  a  quarrel 
seems  to  have  occurred  between  the  defendant  and  the  other 
trustees.     The  defendant  wished  his  own  brother-in-law  to  be 
appointed  a  trustee  to  supply  a  vacancy  which   had   occurred. 
The    other    trustees    seem   at  first  to   have    entertained   thii 
proposition  ;  but  ultimately  and  rather  suddenly,  in  November 
1869,  after  the  necessary  deeds  had  been  engrossed  and  were 
ready  for  execution,  they  refused  to  concur,  on  the  ground,  aa 
they   now   state,  that,  in  the  event  of  any  diflerence  arising 
among  the  trustees  as  to  the  management  of  the  trust  business, 
the  defendant,  haying   under  the  will  a  casting  vote,  would.be 
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t,ble,  vith  the  assistance  of  liia  brothet^iD-Uw,  to  completely 
oienide  their    opinioD.     Id  coasequence   of  tins  quarrel,  the 
defewknt  ceased    at  the  end  of  November  1869  to  go  to  or      Taoobii 
tnnuct  bueiuess  at  the  bailhakhana :   but  the  defendant,  by        B'»n 
kUttsT  dated  the  14th  of  April  1870,  demanded  from  the  other       Hohuh 
tnutees  that  poaaesaioa  of  the   baiihakhana   house   should   be    Baujdoob, 
gUen  to  him  as  entitled  thereto  under  the  will.     Tlie  trustees, 
bj  t,  tetter  of  the  22Qd  of  April,  insisted  on  their  nght  to  occupy 


the  ground-floor  aod  the  one  room  on  the  first  floor  for  the 


^3i~ 


eoodact  of  the  estate  bosiaesa.     In  consequence  of  the  assertion 
of  iQch  right,  the  defendant  on  the  6th  of  May  1870  instituted 
1  gait  igunst  the  other  trustees  for  poBsessioa  of  the  baithakhana 
bouse.    This  suit  was  resisted  by  the  other  trustees,  but  by  a     '^^^^ 
decree  of  the    15th   of  July    1870,  it  was  declared  that  tlie  ^' »^ 

defendant  was  entitled  to  posaessiou.  On  the  19th  of  July 
1870,  the  defendant  wrote  to  the  other  trustees  offering  to  alloir 
them  to  retain  possession  of  the  ground-floor  for  the  purposes 
of  the  estate  business,  until  lie  himself  should  require  the  use 
of  tbat  Door ;  but  the  other  trustees  insisting  on  an  unqualified 
right  to  the  ground-floor,  and  also  to  the  room  on  the  first  floor, 
appealed  against  the  decree  of  the  15th  of  July  ;  and,  on  the 
2Ut  of  November  1870,  the  Appeal  Court  directed  the  lower 
Coort  to  try  an  issue  "  whether  it  was  consistent  with  the  will 
tliat  the  defendant  should  be  allowed  to  enter  into  possession." 
That  iuue  was  decided  in  the  affirmative  by  the  lower  Court 
0°  theUtof  March  1871;  and  the  Appeal  Court  on  the  17th 
July  1871  Quidc  a  declaration  that  it  was  consistent  with  the 
t«ni«ofthe  will  that  the  defendant  should  enter  into  posses- 
sion; and  it  ordered  the  trustees  to  deliver  to  the  defeudaut 
P<*w«ou  of  tlie  baithakhana,  except  the  ground-floor. 

Throughout  the  whole  of  these  proceedings,  the  trustees 
■ODteiy  contested  the  defendant's  demand  for  posseesioti  so  fur 
••"Isted  to  the  ground-floor  and  the  room  on  the  first  floor. 

^^  plaintiff  refers  to  these  decrees  as  precedents  to  show 
^'  this  Court  has  already  construed  the  will,  and  has  decided 
'•"'  '•'e  right — and  therefore,  as  the  plaintiff  argues,  the  duty — of 
°  ^^fendant  to  reside  commenced  at  the  testator's  decease. 
"'  ^Tfl  thisk  that,  even  as  between  the  defendant  and  the' 
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trustees,  these  decrees  can  be  put  no  higher  than  as  declaring 
that  there  was  nothing  inconsistent  in  the  will  with  the  defend* 
ant*8  qualified  occupation.  The  form  of  the  issue  sent  down 
for  trial  by  the  Court  of  Appeal  shows  that  neither  right 
nor  duty  was  then  in  .the  contemplation  of  the  Court.  And 
the  decree  as  to  repairs,  to  be  next  mentioned,  shows  tlmt 
the  possession  intended  to  be  given  was  not  a  possession  by  right 
as  tenant-for-Iife  within  the  meaning  of  the  forfeiture  clause. 

Upon  obtaining  this  decree  for  possession,  it  appeared,  as  the 
evidence  clearly  shows  to  have  been  the  case,  that  the  baithakha*^ 
house  was  in   an    exceedingly  bad   state   of  repair;  and,  on 
the  26th  of  October  1870,  the  defendant  made  an  application  i^ 
writing  through  his  solicitors  to  the  trustees  asking  them  to 
cause  proper  repairs  to  be  effected.     After  some  correspondent?^ 
the  trustees  eventually  refused  to  sanction  the  repairs  uule^^ 
under  the  direction  of  the  Court;  and,  on  the  22nd  of  Decent' 
ber  187 1 >   the  defendant   instituted   another   suit   against  tb^ 
trustees,  praying  that  it  might  be  declared    that  the  trustee^ 
should  efi*ect  reasonable  and  suitable  repairs  to  the  baithahhan^ 
house.     That  suit  was  resisted  by  the  trustees,  but,  on  the  28thi 
of  March  1872,  a  decree  was  made  directing  them  to  make  th^ 
repairs.     Subsequently,  Rs.  14,000  were  expended  in  repairs^ 
which  were  not  completed  until  October  1872. 

We  are  of  opinion  that,  under  the  circumstances  above  related 
as  having  occurred  between  the  defendant  aud  the  trustees,  the 
forfeiture  clause  would  not  come  into  operation  before  October 
1872,  the  defendant  having,  by  no  default  of  his  own,  been 
prevented  until  then  from  obtaining  such  a  possession  as  is 
contemplated  by  the  clause  in  question. 

But  it  has  been  argued  on  behalf  of  the  plaintiff  that  the 
question  we  have  to  decide  has  in  fact  been  already  decided 
by  the  order  of  Her  Majesty  in  Council  declaring  the  defendant 
to  be  entitled  to  a  life-interest  subject  *^  to  the  provisions  in  the 
will  not  thereby  declared  to  be  void,"  and  declaring  "  that,  upon 
the  failure  or  determination  of  the  life-estate"  of  the  defendant, 
the  plaintiff  is  entitled  as  heir-at-law.  The  plaintiff's  Counsel 
attempt  to  read^^ese  declarations  with  those  passages  of  the 
judgment  of  the  Judicial  Committee  which  state  that  "  the  life- 
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interest  was  to  begia  at  once,"  and  that  the  construction  proposed 1873 

V>efore  the  Judicial  Committee  "  would  defeat  the  limitations  in    Gahekdro 

MOHU2l 

esse  of  non-residence ; "  and  they  argue  that  "  as  the  life-  Taoobb 
'interest  was  to  begin  at  once,  and  was  to  be  subject  to  the  pro-  Rajah 
moDsof  the  will  not  declared  to  be  void,  and  that  as  the  plaintiff      Mohun 

^  was  declared  entitled  not  upon  the  death  of  the  defendant,  Bahaooob. 
but  upon  failure  or  determination  of  the  life* interest,"  and  as 
the  forfeiture  clause  was  not  declared  void,  therefore  under 
Her  Majesty's  order  the  plaintiff  is  now  entitled  to  possession. 
But  the  language  both  of  the  judgment  and  of  the  order 
io  the  case  before  the  Judicial  Committee  must  of  course  be 
eoDstraed  with  relation  to  the  questions  brought  for  decision 
before  that  tribunal;  and  we  have  no  hesitation  whatever  in 
lajing  that  the  present  question  never  occurred  to  the  Judicial 
Conunittee,  and  was  certaiuly  not  intended  to  be  decided  by  them. 
The  passage  in  their  judgment  as  to  defeating  the  limitations 
iu  case  of  non-residence  was  addressed  solely  to  the  question 
whether,  if  the  subsequent  limitations  were  to  be  considered 

> '  inoperative,  a  construction  of  the  will  under  which  an  absolute 
iuterest  should  be  taken  by  the  defendant  would  accord  witli 
or  be  opposed  to  the  intention  of  the  testator  as  appearing  iu 
thewilL 

Ouly  two  questions  now  remain  on  which  we  need  express 
oar  opinion,  namely,  as  to  the  nature  or  quality  of  the  residence 
ioteoded  by  the  testator,  and  as  to  the  compliance  by  the 
defendant  with  the  condition. 

It  appears  from  the  evidence  that  the  testator  possessed  a 
familj  dwelling-house,  as  well  as  the  baithakhana^  the  two 
bouses  being    completely    distinct,    and    indeed    situated    on 

*  different  sides  of  the  same  street ;  that,  some  time  before  his  wife's 
d^tl),  he  ceased  to  sleep  in  the  family  dwelling-house,  after 
baying  complained  of  defective  ventilation  iu  his  sleeping- 
diamber  there ;  that  thenceforth  he  slept  at  the  baithakhana ; 
^t}  sabsequently  during  his  wife's  life,  he  took  his  mid-day  or 
pnofiipal  meal  in  the  family  dwelling-house,  and  his  evening 
n>^  in  the  baithakhana ;  that,  after  his  wife's  death,  he  took 
both  meals  in  the  baithakhana^  but  the  mid-day  meal  was  takeu 
in  native  fisshion,  and  was  cooked  at  the  family  dwelling-house^ 
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ftnd  the  evening  meal  was  taken  in  European  fashion^  and  wa 
oooked  at  the  baithakhana  ;  that  he  gave  his  native  or  strictlj 
Hindu  entertainments  in  his  family  dwelling-house,  and  hi 
European  entertainments  at  the  baithakhana;  that  the  testator^! 
family  idols  were  always  lodged  and  worshipped  at  his  familj 
dwelling-house,  and  never  at  the  baithakhana;  and  that  at  th( 
baithakhana  all  the  affairs  of  his  estate  were  conducted,  and 
the  necessary  establishment  kept  up  and  lodged. 

We  think  it  is  to  be  gathered  from  the  will  that  the  testatoi 
never  intended  the  baithakhana  to  be  occupied  as  a  dwelling* 
house  in  the  ordinary  sense  of  a  Hindu  family  dwelling-hoasej 
because  the  line  of  succession  to  individual  males  which  he 
desired  and  endeavoured  to  establish  is  altogether  repugnant  to 
such  an  idea.  And  we  find  upon  the  evidence  that  the  baithakhana 
was  not,  and  is  not,  adapted  to  the  requirements  of  a 
family  dwelling-house,  and  could  not  be  adapted  thereto  except 
at  a  very  considerable  expenditure,  of  probably  from  Bs.  20,000 
to  Rs.  30,000.  Moreover,  the  testator  must  have  known,  wlial 
are  the  facts,  that  the  defendant  was  living  joint  in  estate,  food 
and  worship  with  his  brother  in  a  family  dwelling-house  i 
Calcutta  suitable  to  his  position ;  and  that  he  had  a  wife  and 
number  of  relatives,  many  of  them  females,  living  in  his  hous 
as  members  of  his  family. 

Under  these  circumstances,  and  having  regard  to  the  meai 
ing  of  the  word  baithakhana  both  by  custom  and  by  derivatioi 
and  also  having  regard  to  the  European  fashion  in  which  tli 
testator  had  furnished  the  house,  we  are  of  opinion  that  th 
residence  intended  by  him  was  an  occupation  for  the  purpose 
of  transacting  business  and  of  receiving  male  friends  an 
visitors,  and,  if  the  occupant  of  the  house  for  the  tiine  bein 
so  desired  (but  not  otherwise),  for  entertaining  male  friend 
with  hospitality  ;  and  we  are  further  of  opinion  that  such  a 
occupation  does  not  require  that  eitlier  the  occupant  or  th 
ladies  of  his  family  should  sleep  in  the  house. 

And  lastly  we  are  of  opinion,  upon  the  evidence,  that,  sine 
the  completion  of  the  repairs  in  October  1872,  the  defendar 
has  so  occupied  the  house  as  to  comply  with  the  testator 
expressed  desire  that  he  should  ^'  use  as  his  residence  in  Calcutl 
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tbesaid  baiihakhana  hotiee^  and  make  use  of  and  enjoy  mylibraiy^ 

liorses,  carriages,  farm-yard^  furniture  in  the  said  house^  and 
Jewels,  gold  and  silver  plates,  &c.'* 

The  question  has  been  raised  whether  the  will  should  not  now 
\)e  construed  as  giving  a  life-estate  to  the  defendant  freed  from 
the  forfeiture  clause,  inasmuch  bs  the  trusts  in  the  will  are 
executory,  and  as  the  testator  expressed  his  intention  that  his 
ion  should  take  no  advantage  under  his  will,  and  further 
directed  a  conveyance  to  be  made  only  ^^  so  far  as  the  then 
condition  of  circumstances  willadmit ;"  and  it  has  been  pointed  out 
that  the  only  objects  intended  by  the  testator  to  take  advantage 
of  the  forfeiture  clause  have  been  held  to  be  incapable  of  taking; 
indthat  the  testator*s  desire  for  continuing  residence  at  the 
haUhakhana^  which  desire  was  the  sole  niotive  of  the  clause, 
cannot  be  enforced  as  against  the  plaintiff.  But  with  respect 
to  this  question  we  do  not  feel  called  upon  to  give  any  opinion 

■    BOW,  leaving  it,  if  necessary,  to  be   determined  by  a  higher 

I    tDbonaL 

!  A  great  deal  has  been  attempted  to  be  made  by  the  plaintiff's 
CoQosel  with  respect  to  the  sale  of  certain  jewels  and  religious 
vtieles  which,  at  the  testator's  decease,  were  in  the  baithakhana, 
Bnd  some  of  which  are  stated  to  have  been  purchased  by,  or 
on  behalf  of,  the  defendant's  undivided  brother.  We  think  it 
clear  that  the  will  directed  that  all  these  articles  should  be  sold 
except  such  as  the  defendant  should  wish  to  retain  for  his  own 
vie.  If  any  case  of  improper  purchase  by  the  defendant's 
hiother,  on  behalf  of  the  defendant,  can  be  made  out,  then  it 
Joay  be  competent  to  the  plaintiff  to  follow  any  jewels  colorably 
sold,  in  a  suit  properly  constituted  for  that  purpose.  The 
question  of  a  colorable  sale  is  quite  foreign  to  the  issue  before 
^^  and  we  give  no  opinion  on  the  matter ;  but  we  must  express 
onr  regret  that  so  much  of  the  public  time  should  have  been 
Copied  by  overlaying  the  plaintiff's  case  with  these  and 
Bunilar  unimportant  details,  such  as  the  sale  of  the  aged  horses 
^  worn-out  carriages,  and  the  removal  from  the  baiihakhana 
^  a  oat  and  a  canary. 

All  that  we  have  now  to  do  is  to  declare  our  opinion  that  the 
J^tiBtiff  has  failed  in  every  part  of  his  contention ;  and  we 
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1878        therefore  direct  that  his  suit  be  dismissed  as  against  allt 
Gankndro    defendants  with  costs  on  scale  No.  2.     The  trustee-defendail 

MOHUN 

Taoobb      will  have  such  of  their  costs^  as  between  attorney  and  client, 
Rajah      are  not  provided  for  by  scale  No,  2,  out  of  the  capital  of  tl 

JUTTKWDRO       .        .      .        ,  .     . 

MoHUR      testator  8  estate, 
Babadoob.  Suit  dismissed. 

Attorneys  for  the  plaintiff:  Messrs.  Chauntrell,  Knotoles,  ai 
Roberts. 

Attorneys  for  the  defendant,  Bajah  Juttendro  Mohun  Tagon 
Messrs.  Swinhoe^  Law  and  Co. 

Attorney  for  the  trustees :  Mr.  Hatch. 


Before  Sir  Richard  Conchy  Kt.^  Chief  JuiHce,  and  Mr.  Justice  PonH/ex> 

1873  HALL  v.  JOAKIM  and  anothbb. 

May  9. 
— " Reference  by  Small   Cause  Court'-Act  XXVI  of  1864,  s.  7^AppUcatiffi 

Small  Cause  Court  for  new  Trial-^Judgment  contingent  on  Opinion  of  B 

Court. 

The  decision  of  a  Small  Cause  Court  rejecting  an  application  for  a  new  ti 
but  making  such  rejection  contingent  upon  the  opinion  of  the  High  Cour 
not  such  a  judgment  as  can  be  referred  under  s.  7,  Act  XXYI  of  1864. 

Bbfebbnce  by  the  First  Judge  of  the  Calcutta  Small  Ca 
Court  under  s.  7,  Act  XXVI  of  1864. 

Judgment  having  been  given  for  the  defendants  in  a  suit 
the  Calcutta  Small  Cause  Courts  the  plaintiff  applied  for  a  i 
calling  on  the  defendants  to  show  cause  why  a  new  trial  sho 
not  be  granted.  The  application  was  rejected;  but  at  the  pla: 
iff's  request,  the  rejection  was  made  subject  to  the  opinion 
the  High  Court  upon  two  points  then  referred. 

Mr.  Branson  for  the  plaintiff. 

Mr.  Evans  for  the  defendants. 

Mr,  Branson  was  stopped  by  the  Court  in  the  course 
opening  the  case,  and  the  following  judgment  was  delivered 

Couch,  C.J. — If  the  case  is  one  upon  which  the  Judge 
(he  Small  Cause  Court  think  fit  to  take  the  opinion  of  this  Co 
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they  have  the  power  to  grant  a  new  trial  upon  such  terms  as       1878 
tZbey  think  fit:  but  it  must  be  understood  that  we  make  no       Hall 
lecommendation  to  do  so.     They  must  use  their  own  discretion,       Joakdc. 

We  can  only  say  that  the  decision  of  the  Small  Cause  Court 
npoQ  the  application  for  a  new  trial  is  not  a  contingent  j  udgment 
upon  which  any  reference  can  be  made  to  this  Court  under  s,   7 
of  Act  XXVI  of  1864. 

Mr.  Evans's  clients  will  have  their  costs  of  appearance  in  this 

Court 

Attorneys  for  the  plaintiff:  Messrs.  Robertson^  Orr,  Harriss, 
and  Francis. 

Attorney  for  the  defendants :  Mr.  Carapiet. 


Before  Mr*  Juetice  Maepherson. 

BAMCHUNDEB  arb  othbbs  v.  CHOONEELALL  ahd  arotrbb.  2g73 

^y^i^Signature  and  Verification  by  one  partner  of  a  Firm — Act  VIII  of  1859, "^TE — 

1.27— ilc<  XIV  of  1870   (Repealing  Act,   1870 J --Practice.  ^ 

Bj  the  practice  of  the  Court,  in  a  suit  brought  bj  a  firm,  one  partner 
^1  without  having  obtained  special  leaye,  yerify  the  plaint  on  his  own  behalf 
*Dd  alio  on  behalf  of  his  co-partners. 

Qxvre.— Whether  such  a  practice  is  correct,  or  ought  to  be  allowed  to 
contmaeP 

ActXIV  of  1870  does  not  affect  the  procedure  of  the  ELigh  Court. 

In  this  suit  the  plaintiffs  were  described  as  ^^  Bamchunder 
of  Barra  Bazar^  in  the  town  of  Calcutta,  Daidraj  at  present 
of  Benares^  and  Bhugwan  Dass  of  Sahibgunge,  all  respectively 
^^ing  on  business  in  co-partnership  at  Burra  Bazar^  in  Cal- 
^tta,  under  the  style  and  firm  of  Daidraj  Bhugwan  Doss." 

The  plaint  was  signed  and  verified  by  Bamchunder  for  him- 
self <^  and  brothers,"  No  leave  of  the  Court  had  been  obtained 
»J  Bamchunder  to  sign  and  verify  the  plaint  on  behalf  of  the 
other  plaintiffs. 

Hr.  Phillips,  for  Joynarain,  one  of  the  defendants^  moved^  on 
notice,  to  have  the  plaint  taken  off  the  file.  He  submitted 
that,  under  s.  27  of  Act  VIII  of  1859,  all  the  plaintiffs  must 
nga  and  verify  the  plaint^  unless  special  leave  of  the  Court  to 
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1878        do  otherwise  be  obtained.     It  is  a  question  whether,   since  the 

Ramohundbb  repeal  by  Act  XIV  of  1870  of  the  words  in  s.  382  of  Act  VIII 

CHctcNiBBLALu  of  1859,  cxceptlng  Courts  established  by  Boyal  Charter,  from 

the  operation  of  the   Act,  the  provisions  of  s.   27.  are  not  the 

substantive  law  of  the  Court,  and  not  mere  rules.        > 

Mr.  Branson,  contra,  relied  on  the  case  of  Lachlan  y.  Shaikh 

Abdulla  (1). 

Cur.  ado.  vulL 

Macphebson,  J. — I  find,  that  in  the  case  of  Lachlan  v. 
Shaikh  Abdulla  (1),  no  special  leave  of  the  Court  was  obtained 
authorizing  the  partner,  who  verified  the  plaint,  in  that  case, 
to  do  so.     Also,  upon  looking  into  the  records  of  many  other 
cases,  I  find  that  one  partner  has  in  fact  frequently,  without 
leave,  verified  a  plaint   on  his  own  behalf  and  also  on  behalf 
of  his  co-partners,  therefore,  no  doubt,  Norman,  J.,  had  grounds 
for  saying,  in   Lachlan   v.    Shaikh  Abdulla  {I),   ''that  it  ha^^ 
been  the  practice  of  this  Court  in  a  suit  brought  by  a  firm  t<^ 
allow  a  member  of  the  firm  to  subscribe  and  verify  the  plaint^ 
I  have  great  doubts  whether  that  practice  is  right,  or  ought  tC= 
be  allowed  to  continue :  but  I  cannot  order  this  plaint  to  b^ 
taken  off  the  file  merely  because  it  had,  without  special  leaver 
been  verified  by  one  partner  only.     It  does  not  appear,  however, 
that   the  person  who  verifies  the  plaint,  verifies  it  on  behair 
of   himself  and  his   co-partners ;    he  verifies  for  himself  and 
''  brothers,''  without  saying  that  his   partners  and  his  brothers 
are  the  same  persons,     fle  must  amend  the  verification  by  stat- 
ing that  he  verifies  on  his  own  behalf  as  well  as  for  his  co-part- 
ners.    Act  XIV  of  1870  does  not  affect  the  present  question, 
nor  th^  procedure  of  this  Court,  in  any  way.     The  preamble, 
as  well  as  the  body  of  that  Act,  show  that  the    Act  merely 
repeals  what  has  become  unnecessary,  and  does  not  affect  or 
alter  any  existing  practice  or  procedure.     Each  party   will  bear 
his  own  costs. 

Application  refused. 

Attorney  for  the  plaintiffs :  Mr.  Pittar. 
Attorney  for  the  defendants:  Mr.  E.  D.  Moses^ 

(1)  5  fi.  L.  B^  App.,  88. 


TOL.  XHJ  BSffH  GOURl^.  $\ 


Befin-e  Sir  Richard  Couch,  Kt,  Chief  Jwtice,  and  Mr.  Juitice  Phcar. 

H.  MACKINTOSn  v.  J.  GILL  and  ahothbb.  1873 

Avgust  14. 
Fromiupry  Note  payable  by  Instalments — Cause  of  Action — Act  IX  of  1 850,    

#.  34— ilc/ F/Jfo/ 1859,  #.  7. 

When  two  or  more  inslalmenta  of  a  promissory  note,  payable  on  the  face  of 
it  by  instalments,  are  due,  the  holder  of  the  note  is  not  at  liberty  to  sue 
lepantely  for  each  instalment,  or  for  some  of  them;  he  most  sue  for  all  the  instal- 
ments doe  in  one  action.  A  judgment  recoyered  in  a  suit  for  one  instalment 
when  others  are  due  is  a  bar  to  a  suit  subsequently  brought  for  the  latter  (1). 

Case  referred  for  the  opinion  of  the  High  Court  by  the 
second  Judge  of  the  Calcutta  Small  Cause  Courts  under  the 
following  circmnstances : — 

On  the  4th  of  September  ISTl^  the  defendants  executed  the 
following  promissory  note  in  the  plaintiflfs  favor : — 

*'Rb.  400.  Calcutta,  September  4,  1871. 

We  jointly  and  severally,  as  principals,  promise  to  paj  to  Mr.  H, 
MackintoBh,  or  order,  the  sum  of  Rs.  400,  in  the  following  manner,  for 
nine  received  in  cash  in  hand  paid  on  signing  and  delivering  this  note, 
that  is  to  say  :*-<- 

On  the  4th  October      1B71  •••  Bs,   50 

4tii  November    „ 

4th  December    „ 
„     4th  January     1872 

4th  February      „ 
„    y,     4th  March  „  ••• 

„    ,y     4th  April  „  ••• 

n    „    4th  May  „  ••» 


99 

50 

99 

50 

)» 

50 

» 

50 

)9 

50 

>9 

50 

It 

50 

Rs.  400 

Should  we  neglect  or  fail  to  pay  any  of  the  instalments  as  it  becomes 
due,  then  only  shall  such  instalment  as  falls  due  and  remains  unpaid 
^^  interest  from  its  due  date  to  the  date  of  payment  at  the  defaulting 
fftte  of  ten  per  cent,  per  mensem. 

Wituess  to  Mr.  Bridge's  signature,  (Sd«)  John  Gill. 

(Sd.)  John  Gill. 
(Sd.)    G.  J.  Bridqe. 

(1)  See  Act  VIII  of  1S69,  s.  2,  and  Act  I  of  1872,  s.  40. 
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187S        this  period  would  extend  to  September  last,  when  the  order  in 
G^NKHDRo     Council  first  arrived  in  Calcutta.     Even  apart  from  any  action 
Tagorb      by  the  plaintifF,  which  in  our  opinion  disentitles  him  from  claim^ 
Rajah      ing  the  relief  ho  now  seeks,  there  are  circumstances  arising  out 
MoHON      of  the  conduct  of  the  trustees  which,  we  think,  are  sufficient  to 
Bahadoob.    excuse  non-residence  by  the  defendant,   and  which  would  sus- 
pend the  operation  of  the  forfeiture  clause  until  October  1872. 
It  must  be  remembered  tltat  the  defendant  was  originally  one 
of  the  trustees.     It  must  also  be  remembered  that,  during  the 
testator's  life,  the  whole  of  his  zemindar!  business  was  trans- 
acted  at  the   baithakhana  house,  where    what  he    called  his 
Calcutta  establishment  was  lodged.    We  are  inclined  to  think,  as 
we  shall  state  more  at  length  subsequently,  that  the  testatot 
intended  that  the  conduct  of  the  zemindari  business  should  be 
continued  at  the  baithakhana  after  his  decease.     But,  be  this  a^ 
it  may,  it  was  impossible  to  remove  the  establishment  from  the 
baithakhana  until  new  premises  were  provided  by  the  trustees 
for  the  purpose.     During  the  testator's  life,  the  establishment 
occupied  the  whole  of  the  ground-fioor  and  godowns,  and  the 
testator's  manager,  who  was  appointed  a  trustee  by  the  will, 
occupied,  for  the  purpose  of  conducting  the   estate  business, 
.     one  room  in  what  in  England  would  be  called  the  first,  but  which 
in   Calcutta  and  by  the  witnesses  is  called  the  second,  floor. 
After  the  testator's  death,  the  business  of  the  estate  continued 
to  be  carried  on  in  the  same  manner  at  the  baithakhana  by  tlie 
trustees,  the  defendant  then  being  one  of  such  trustees  until 
November  1869 ;  and  until  then  the  defendant  attended  there 
daily  for  the  transaction  of  business.    About  that  time  a  quarrel 
seems  to  have  occurred  between  the  defendant  and  the  other 
trustees.     The  defendant  wished  his  own  brother-in-law  to  be 
appointed  a  trustee  to  supply  a  vacancy  which   had  occurred. 
The    other    trustees    seem   at   first   to  have    entertained  this 
proposition  ;  but  ultimately  and  rather  suddenly,  in  November 
1869,  after  the  necessary  deeds  had  been  engrossed  and  were 
ready  for  execution,  they  refused  to  concur,  on  the  ground,  as 
they   now   state,   that,  in  the  event  of  any  difference  arising 
among  the  trustees  as  to  the  management  of  the  trust  business, 
the  defendant,  iiaying   under  the  will  a  casting  vote,  would.be 


VOL.  Xn.]  HIGH  COURT.  35 

that,  under  Act  IX  of  1850,  s.  34,  "a  plaintiflf  at  the  iws 
time  of  bringinff  his  suit  must  include  all  the  damaees  MACKiwroeH 
wluch  have  then  accrued  to  him  in  respect  of  the  particular  con-  Gill, 
tract  upon  which  he  claims  ;"  and  that  although  ^^  there  was  no 
doubt  a  separate  cause  of  action  as  each  instalment  fell  due,  yet 
all  having  fallen  in,  the  damages  were  complete,  and  the  whole 
ihonld  have  been  included  in  the  suit  brought  in  October."  In. 
rapport  of  his  opinion  the  learned  Judge  cited  from  Broom's 
County  Court  Practice,  p.  56,  the  following  passage  regarding 
8.  63  of  9  &  10  Vict.,  c.  95  (the  terms  of  which  section 
are  verbatim  the  same  as  those  of  s.  34  of  Act  IX  of  1850) — 
"Suppose  that,  the  facts  (in  Grimblyy.  Ahroyd  (1))  being 
in  other  respects  as  there  appeared,  the  total  amount  of  the 
plaintiffs  claims  fell  within  the  limit  of  the  jurisdiction  of 
the  County  Court,  would  he,  if  minded  to  divide  or  split  it  up 
into  separate  claims,  and  sue  for  it  by  separate  plaints,  be  pro- 
hibited by  the  interference  of  a  superior  Court  from  so  doing  ? 
Without  venturing  to  answer  this  question,  we  may  at  all  events 
reasonably  conclude  that  the  Judge  of  the  County  Court  would, 
nnder  such  circumstances,  interfere,  and  treat  the  judgment  in 
the  suit  first  brought  as  a  bar  to  any  other  action." 

Upon  the  dismissal  of  his  suit  by  Mr.  MacEwen,  the  plain tiflF 
applied  for  and  obtained  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial.  The  rule  was  argued  before  the  first  Judge, 
^r.  Fagan,  and  Mr.  MacEwen,  who  difi^ered  in  opinion  :  and  the 
^'e  was,  therefore,  made  absolute  subject  to  the  opinion  of  the 
^'gh  Court  on  two  questions  then  referred  to  it. 

This  reference  came  before  Couch,  C.  J.,  and  Pontifex,  J.,  on 
^^^  17th  June  1873,  but  they  refused  to  give  any  opinion  there- 
^^i  observing : — "  It  is  a  reference  upon  an  application  for  a  new 
*^al,  which  this  Court  has  lately  held  cannot  be  made "  (2). 
'^'^^y  accordingly  ordered  the  reference  to  be  returned.  Upon  its 
'^turn  the  second  Judge,  who  had  postponed  giving  judgment  in 
^^  action  on  the  fifth  instalment,  until  the  opinion  of  the  High 
C^Urt  on  the  questions  referred  to  it  should  have  been  pro- 
i^ouneed^  proceeded  to  dispose  of  the  case  before  him.    He  agreed 

0)  1  Ex.,  479.  (2)  See  Hall  v.  Joakim,  ante,  p.  H 
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1878       in  the  views  expressed  by  Mr.  MacEwen  ;  but  as  he  oonaidGr^ 
^cKuiTOfiH  that  the  point  raised  in  the  suit  had  never  been  ezpresalj  decidadi 
Gill.       he  dismissed  the  plaintiff's  suit  contingent  upon  the  opinion  of 
the  High  Court  on  the  following  points : — 

^^  1st, — Whether,  when  two  or  more  instalmeats  of  a  promisaory 
note  are  due  at  the  time  of  the  institution  of  a  suit,  it  is 
incumbent  upon  the  plaintiff  to  unite  them  together,  and  fine  in 
one  action,  or  optional  with  him  to  sue  separately  on  jeaoh 
separate  instalment,  or  on  some  or  all  joined  together  ? 

"  2nd. — Whether,  if  the  High  Court  be  of  opinion  that  the 
plaintiff  ought  not  to  sue  separately,  and  that  all  the  unpud 
instalments  formed  one  cause  of  action,  the  judgment  which  tiie 
plaintiff  recovered  in  October  1872,  when  the  remaining  instal* 
ments  had  also  fallen  due,  can  be  treated  as  a  bar  to  the  present 
Action  ?  " 

In  his  referring  order  he  cited  1  Story  on  Contracts,  pp.  29  and 
30,  and  the  American  cases  there  mentioned. 

Mr.  Gasper  for  the  plaintiff. 

Messrs.  Bonnerjee  and  Marsden  for  the  defendant  Bridge. 

The  defendant  Gill  did  not  appear. 

Mr.  Gasper. — There  is  nothing  in  s.  34,  Act  IX  of  1850,  to 
prevent  separate  suits  being  brought  in  respect  of  distinct 
instalments  due  upon  one  note.  The  section  uses  the  words 
"  cause  of  action,"  and  not  the  word  "  claim."  No  doubt,  when 
all  the  instalments  were  due,  the  plaintiff's  claim  was  for 
Rs.  400,  but  each  instalment,  as  it  fell  due,  gave  him  a  separate 
cause  of  action,  and  the  fact  that  more  than  one  instalment  was 
due  at  any  one  time  could  not  change  the  separate  causes  of 
action  into  one.  [Couch,  C.J. — When,  as  in  this  case,  there  is 
a  single  contract  and  several  breaches,  all  the  breaches  must 
be  included  in  one  action.]  In  Jiaja  Sutto  Churn  Ghosal  v. 
Obhoy  Nund  Doss  (1),  it  was  held  that  arrears  of  rent  for 
successive  years  are  several  and  distinct  causes  of  action  in 
respect  of  which  a  plaintiff  may  institute  separate  suits, 
[Couch,  C.J, — It  does  not  appear  from  the  report  of  tliat 

(1)  2W.n.,  ActXRul,  31. 
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ise  whether  the    action    was    on  a,  single  covenant  to  pay        ^^^ 
mt.    Phbab,   J.— We  do  not  know  the  facts  of  that  case.  Mackintosi 
[ere  there  was    a  single  contract  hy   which    the    defendant       ^^^'" 
romises  to   pay    Bs.  400  in    a  particular   way.]     If  several 
istalments^  when   due>  coalesce,  so  as  to  form  only  one  cause 
f  action,  it  is   difficult  to   conceive   how,  while  a  suit  might 
e  maintainable   on  part  of  that  cause  of  action,    a  suit  for 
lie   remainder   might    be    barred    by  the   law   of   limitation. 
Couch,  C.J. — That  is  an  incident  peculiar  to  the  law  of  limita- 
ion.]    In  Byles  on  Bills,  p.  417,  npte  (A),  the  following  dis- 
tinction is  taken  : — "  If  a  note  be  payable  by  instalments  on  the 
face  of  it,  an  action  pf  assumpsit  lies  for  each  instalment.     If, 
however,  the  note  is  payable  by  instalments,  but  not  on  the  face 
of  it,  only    one  action    of   assumpsit  lies ;"    and    Siddall  v. 
EavDcUffe  (1)    is    referred     to,     in     which    only    one    action 
^as  allowed,  the  note  there   being  in  the  simple  and  ordinary 
fonn.    In    Bolakee    Lai    v.    Chowdhry     Bungsee    Singh    (2), 
^  plaintiff,  who  had  obtained  a  decree  for  an  instalment  due 
under  an  instalment  bond,  but  had  only  realized  a  portion  of  his 
toee,  sued  for  the  unpaid  portion  of  the  instalment  and  for 
the  whole  of  another  instalment,  and  it  was  held  that  the  suit  was 
unaffected  by  s.  7,  Act  VIII  of  1859. 

Counsel  for  the  defendant  Bridge  were  not  called  upon. 
The  opiuion  of  the  High  Court  was  delivered  by 

Couch,  C.J. — ^We  are  of  the  same  opinion  as  the  Judge  of  the 
Small  Cause  Court  in  this  matter.  It  is  incumbent  on  the 
plaintiff,  ^jj^n  two  or  more  instalments  of  such  a  promissory  note 
as  this  are  due  at  the  time  he  brings  his  suit,  to  sue  for  them  iu 
0"e  action,  and  he  is  not  at  liberty  to  sue  separately  for  each 
™talment,  or  for  some  of  them. 

"6  are  also  of  opinion  that  the  judgment  which  the  plaintiflf 
>^€Covered  on  the  4th  of  October  1872,  when  the  other  instalments 
"*^  *l8o  become  due,  is  a  bar  to  the  present  suit. 
^®mu8t  direct  the  judgment  to  be  entered  for  the  defendants 

<■)  •  C.  &  M.,  487.  (2)  7  W.  B.,  809. 

6 
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^^^       with  the  costs  of  reserving  the  question,  and  stating  it  for  i 
^^^^^^°  opinion  of  this  Court,  and  otherwise  arising  thereout  or  conneci 
^'"-       therewith. 

Attorney  for  the  plaintiff:  Mr.  Fink. 

Attorney  for  the  defendant  Bridge  :  Baboo  G.  C.  Chunder, 


Before  Sir  R.  Conchy  Kt^  Chief  Justice^  and  Mr,  Justice  Phear. 

GREENWOOD  v.  HOLQUETTB. 
1873 

^^P^'  ^^'      Contract  Act  (IX  of  1872J,  ».  108,  excep.  l^Possesnan  of  Goodi  by  Pet 

other  than  Owner — Title  conveyed  by  Vendor  to  Vendee. 

The  plaintiff  let  to  D  a  piano  on  hire  on  the  following  terms: — '<  At  Ri 
per  month ;  if  duly  paid  for  and  kept  three  years,  shall  then  become  the  prop 
of  hirer.**  These  terms  were  embodied  in  a  voucher  which  was  signed  bj 
The  monthly  hire  was  not  regularly  paid,  and  the  plaintiff  sued  for  and  obta 
a  decree  for  a  portion  of  the  hire  up  to  May  1873.  Subsequently,  in 
month,  D  sold  the  piano  to  the  defendant,  who  obtained  delivery  of  it  in  J 
In  a  suit  by  the-  plaintiff  in  trover  for  conversion  of  the  piano,  the  Ji 
found  that  the  defendant  acted  in  good  faith. 

Heldf  that  the  possession  acquired  by  D  was  not  possession  by  coi 
of  the  owner  within  the  meaning  of  s.  108  of  Act  IX  of  1872,  excep.  1 
and  that  he  did  not  by  sale  to  the  defendant  transfer  the  ownership  in 
piano  to  him.  Excep.  1  of  s.  108  does  not  apply  where  there  is 
a  qualified  possession,  such  as  a  hirer  of  goods  has,  or  where  the.  possess) 
for  a  specific  purpose. 

(1)  Act  IX  of  1872,  s,  108.— >'  No  goods  of  which  he  is  so  in  posse 

seller  can  give  to  the  buyer  of  goods  or  to  which  such  documents  n 

a  better  title  to  those  goods  than  he  to  any  other  person,  and  give 

has  himself^  except  in  the  following  person  a  good  title  thereto,  not 

cases:—  standing    any    instructions    of 

Excep,   1. — When   any   person  is,  owner  to  the  contrary :  provided 

by  consent  of  the  owner,  in  possession  the  buyer  acts  in  good  ikith,  and  \ 

of  any  goods,  or  of  any  bill  of  lading,  circumstances  which  are  not  su 

dock    warrant,    warehouse    keeper's  to  raise  a  reasonable  presumptioi 

certificate,  wharfinger's  certificate  or  the  person  in  possession  of  the  i 

warrant  or  order  for  delivery,  or  other  or  documents  has  no  right  to  sel 

document  showing  title  to  goods,  he  goods.*' 
may  transfer  the    ownership  of  the 


VOL.  XII.]  HIGH  COURT. 

Case  referred  for  the  opinion  of  the  High  Court  by   Mr.        1873 
Sconce,  4th  Judge  (offg.)  of  the  Calcutta  Small  Cause  Court,  Gr«knwoc 
tinder  s.  55  of  Act  IX  of  1850.  HouTukxt 

"  The  plaintiff  sued  in  trover  for  Rs.  350  for  the  conversion 

^7  the  defendant  of  a  piano.     The  plaintiff  hi^d  let  a   piano 

^OTth  Rs.  460  on  hire  to  Mr.  M.  M.  Datta  upon  terms  which 

appeared  in  the  following  voucher  given  hj  Mr.  Datta  himself 

to  Mr.  Smith,  the  proprietor  of  the  firm  of  Greenwood  &  Co.: — 

Calcutta,  1st  February  1872. 

Received  from  Greenwood  &  Co.  a  new  Daring's  Square,  No.  2318, 
^"^  hire  at  Rs.  30  per  month  ;  if  duly  paid  for  and  kept  three  years,  shall 
^ea become  the  property  of  hirer. 

The  monthly  hire  was  not  regularly  paid,  and  on  the  28th  of 
May  the  plaintiff  recovered  a  judgment  before  the  2nd  Judge  of 
this  Court  against  Mr.  Datta  for  Rs.  150,  being  arrears  of 
^^  dae  up  to  the  2ud  May  last  at  Rs.  30  per  month  for 
fi^e  months. 

Previous  to  the  institution  of  that  suit,  he  had  received  the 
^<^"owing  letter  from  Mr.  Datta : — 

2,  Baneapooker^  I5ih  May  1873. 

^Uttlexen, — ^I  regret  to  any  that  having  been  long  confiuod  to  my 
^^)  I  am  not  in  a  position  to  meet  your  demand  to-day.  I  am,  however, 
^^y  to  return  the  piano,  and  to  make  arrangement  to  pay  you  the  sum 
loire. 

Iix  July  last,  Mr.  Smith  ascertained  that  the  piano  was  in  the 
P<^es8ion  of  the  defendant,  and  on  demanding  its  return  was 
met  by  a  refusal.    He  then  instituted  this  action. 

Sbortly  before  the  end  of  May,  the  defendant  bought  the 
pikno  from  Mr.  and  Mrs.  Datta,  and  got  delivery  on  the  2nd  June, 
*^4  I  found  that  the  buyer  acted  in  good  faith  and  under  cir- 
cuQistances  *  which  were  not  such  as  to  raise  a  reasonable 
presumption  in  his  mind  that  the  person  then  in  the  possession 
of  the  piano  had  no  right  to  sell.' 

Mr.  Datta  was  not  in  possession  of  any  document  showing 
^>^le ;  and  the  contract  between  the  plaintiff  and  Mr.  Datta  con- 
templated a  sale  of  the  piano  at  the  end  of  three  years ;  but  I 
waa  of  opinion  that  Mr.  Datta  was,  at  the  time  of  the  sale  to  the 
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1878         defendant,  in  the  position  merely  of  a  bailee  for  hirOj  and  tk 

grkknwood    uuless  ike  defendant  had  acquired  a  good  title  by  the  operation 

HoLQusTTB.   the  Indian  Contract  Act,  s.  108,  excep.  1  (1)»  the  plaintiff  wou 

be  entitled  to  judgment — Loeschman  ¥•  Machin  (2)  and  Cooper 

milomatt  (3J." 

The  Judge  held  that  s.  108,  exoep.  1  of  the  Indian  Contra 
Act,  was  not  intended  to  be  applicable  to  the  case ;  that  tl 
possession  of  the  piano  by  the  bailee,  Mr.  Datta,  was  not  a  posse 
sion  by  consent  of  the  owner  within  the  meaning  of  excep.  1;  ai 
that,  therefore,  he  did  not,  by  selling  to  a  buyer  acting  in  gcx 
faith,  and  under  circumstances  which  were  not  such  as  to  raise 
presumption  that  the  person  in  possession  of  the  piano  had  i 
right  to  sell  it,  transfer  the  ownership  in  it  to  the  buyer, 

Tiie  Judge,  however,  entertaining  some  doubt  as  to  the  correc 
nessof  his  opinion,  reserved  judgment,  contingent  on  the  opinic 
of  the  High  Court,  on  the  following  questions : — 

1^^ — Was  the  possession  of  Mr.  Datta  a  possession  by  consei 
of  the  owner  within  the  meaning  of  the  excep.  1,  s.  108  of  tl 
Indian  Contract  Act  ? 

2nd. — Did  he,  by  sale  to  a  bond  fide  purchaser  under  the  fa( 
found,  transfer  the  ownership  in  the  goods  to  the  buyer  ? 

No  Counsel  appeared  for  either  party  in  the  High  Court. 

A  fter  taking  time  to  consider,  the  opinion  of  the  Court  k 
delivered  by 

Couch,  C.J. — The  plaintiff  in  this  case  let  to  Mr.  Datta 
piano,  which  was  said  to  be  worth  Rs.  460,  on  hire  upon  ter 
that  are  stated  in  a  paper  signed  by  Mr.  Datta,  and  which  is 
follows : — (His  Lordship  read  the  voucher  of  1st  Februs 
1872,  ante,  p.  43). 

It  is  stated  in  the  case  before  us  by  the  Judge  of  the  Sm 
Cause  Court  that  the  monthly  hire  was  not  regularly  paid,  ai 
on  the  28th  of  May,  the  plaintiff  recovered  a  judgment  before  t 
2nd  Judge  of  the  Small  Cause  Court  against  Mr.  Datta  1 
Bs.  150,  being  all  arrears  of  hire  due  up  to  the  2nd  May  last, 

(1)  Ante,  p.,  42.  (8)  1  C.  B.,  672. 

(2)  2  Stark.  R,,  311. 
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)  per  month  for  five  months ;  and  that,  on  the  15th  of  May        1878 
Mr.  Datta  wrote  a  letter  to  the  plaintiff  in  which  he  said  g^bbnwood 
le  was  not  in  a  position  to  meet  the  demand  on   that  day,  Holqukttb, 
.hat  he  was  ready  to  return  the  piano,  and  to  make  arrange- 
8  to  pay  the  sum  he  owed.     Shortly  before  the  end  of  May, 
defendant,  Mr.    Holquette,  bought  the  piano  from,  as  is 
id  in  the  case,  Mr.  and  Mrs.  Datta,  and  got  delivery  of  it  on 
2nd  June;  and  Mr.   Smith,  who  constitutes   the  firm  of 
enwood  &   Co.,  having,  in  July  last,  ascertained  that  the 

0  was  in  the  possession  of  the  defendant,  demanded  its 
rn,  and  having  been  met  by  a  refusal,  instituted  this  suit  to 
Ter  Rs.  350  as  damages. 

he  Judge  of  the  Small  Cause  Court  was  of  opinion  that  the 
Dtiff  was  entitled  to  recover.  He  found  '^  that  the  buyer 
d  in  good  faith,  and  under  circumstances  which  wei*e  not 

1  as  to  raise  a  reasonable  presumption  in  his  mind  that  the 
son  then  in  the  possession  of  the  piano  had  no  right  to  sell ; " 
he  still  held  that  Mr.  Datta,  the  seller,  could  not  give  to' the 
aidant  a  better  title  to  the  piano  than  he  had  himself, 
hough  he  was  of  that  opinion,  he  felt  that  there  was  some 
■ht  raised  by  s.  108  of  the  Act  which  has  been  lately  passed 
defining  and  amending  the  law  relating  to  contracts,  called 
Indian  Contract  Act,  1872,  and  he  has  reserved  the  question 
to  the  construction  of  that  section  for  the  opinion  of  this 
irt  The  section  provides  (His  Lordship  read  the  section 
I  continued) : — 

L  have  already  noticed  that  the  Judge  of  the  Small  Cause 
urt  has  found  that  the  buyer  in  this  case  did  act  in  good  faith, 
1  therefore  we  have  to  consider  what  is  the  meaning  of  this 
^eption.  It  is  a  question  of  some  importance,  and  it  would 
ire  been  better  that  it  should  have  been  argued  by  Counsel, 
^use  a  decision  upon  this  Contract  Act  may  have  frequent 
plication ;  but  in  Ihe  way  in  which  it  comes  before  us,  being 
^rved  by  the  Judge  of  the  Small  Cause  Court  himself,  on  a 
^bt  which  he  entertained,  and  not  at  the  request  of  either  of 
5  parties,  in  exercise  of  the  right  which  is  given  by  Act  XXVI 
1864,  where  it  is  in  the  nature  of  an  appeal  from  the  judg- 
intof  the  Small  Cause  Court,  we  must  give  our  opinion  after 
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ift73        the  best  consideration  which  Mr.  Justice  Phear  and  I  have 
GuKBMwooD  ai)ie  to  give  to  it  The  opinion  which  I  am  about  to  give  u 
Hou)usTTs.  joint  one. 

In  considering  what  is  the  meaning  of  the  exception,  we  i 
look  at  the  words  of  it  The  cases  of  Cooper  v.  Willomati 
and  Loeschman  v.  Machin  (2),  which  the  Judge  of  the  Small  Ci 
Court  has  referred  to,  cannot,  we  are  of  opinion,  be  use 
guide  this  Court  to  a  decision  upon  it  In  construing  this  . 
which  is  to  be  the  law  of  contract  for  India,  we  must  not  ai 
as  a  rule  of  construction,  that  it  was  intended  to  make  the 
tract  law  of  India  the  same  as  the  law  of  England.  Ind 
there  are  reasons  for  thinking  that  the  Legislature  iutended 
in  some  respects  there  should  be  a  different  law  for  India; 
therefore  we  cannot  refer  to  any  English  case  as  a  guide, 
must  look  at  the  words  of  the  law,  and  taking  the  whole  of 
exception,  gather  from  them,  as  well  as  we  can,  what  was 
intention  of  the  legislative  authority.  The  words  are : — *^  "W 
any  person  is,  by  the  consent  of  the  owner,  in  possession  of 
goods,  he  may  transfer  the  ownership  of  the  goods  of  whic 
is  so  in  possession  to  any  other  person,  and  give  such  pers 
good  title  thereto,  notwithstanding  any  instructions  of  the  oi 
to  the  contrary."  Now,  the  last  words  appear  to  show  thai 
possession  which  is  meant  by  the  first  part  of  the  exception 
possession  which  is  unqualified,  and  not  to  be  restricted  other 
than  by  the  owner  giving  instructions  to  the  person  who  hi 
It  is  the  kind  of  possession  which  a  factor  or  an  agent  has,  w 
the  owner  of  the  goods,  although  he  has  parted  with  the  poi 
sion,  may  give  instructions  to  the  person  in  possession  what  t 
with  the  goods.  He  may  give  instructions  to  sell  for  not 
than  a  particular  price,  or  not  before  a  particular  time, 
such  possession  as  an  owner  has,  and,  in  such  a  case,  it  seen 
hiive  been  intended  that  the  person  selling  contrary  tc 
instructions  should  give  a  title  to  the  buyer,  if  the  buyer  acte 
good  faith.  We  think  the  exception  does  not  apply  where  t 
is  only  a  qualified  possession,  such  as  a  hirer  of  goods  ha^ 
where  the  possession  is  for  a  specific  purpose.     In  such   a 

(1)  1  C.  B.,  672.  (2)  2  Stark.  R.,  811. 
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the  owner  has  no  right  to  give  iDstructions.     The  nature  of  the        1878 


poBsession^  and  the  powers  of  the  person  having  it^  are  determined  Greknwo 

by  the  contract  of  hiring^  or  the  contract  under  which  possession  Holqusti 

was  taken,  and   is  of  a  different  nature  from  the   unqualified 

possession  "which  I  have  mentioned,  where  tlie  owner  has  power 

to  give  instructions.     The  hirer  has  only  a  qualified  possession. 

He  acquires  a  right  of  possession  only  for  the  particular  period 

OT  purpose  stipulated.     By   the  Boman  law,  the  hirer  acquired 

no  property  in  the  thing  hired.     By  the   English  law,  he  has 

only  a  special  property  during  the  continuance  of  the  contract, 

or  for  the  purposes  expressed  or  implied  by  it.     By  the  sale  of 

the  thing  his  right  of  possession  and  his  special  property  are 

hoth  determined.     Thus  his  possession  is  of  quite   a  difi^erent 

character  from  the  possession  which,  we   think,  was  intended  by 

this  section,  taking  it  as  a  whole.     We  are  therefore  of  opinion 

^t  the  plaintiff  is  entitled  to  recover  the  damages  claimed 

ui  the  suit,  and  that  judgment  should  be  entered  for  the  plain- 

^,  with  costs  of  suit,  and  the  costs  of  stating  and  reserving  the 

^0  for  the  opinion  of  this  Court,  and  arising  thereout. 

The  Judge  of  the  Small  Cause  Court  has  made  a  slight  error 

^  the  mode  of  referring  this  question,   because,  instead  of 

gifiog  judgment  for  the  plaintiff  and  making  it  contingent  upon 

the  opinion  of  this   Court,  he  appears  to  have    reserved  hia 

judgment  until  he  received  the  opinion.     This  is  not  quite 

correct;  but  we  did  not  consider  it  worth  while  to  send  the  case 

kwk  for  him  to  correct,  it  being  a  mere  error  in  form.     We 

iherehri  treat  the  case  as  if  he  had  given  judgment  in  the 

pwper  way  for  the  plaintiff,  contingent  on  the  opinion  of  this 

Court,  and    decide    that  the  plaintiff  is  entitled  to  judgment 

with  costs. 
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Be/ore  Sir  Richard  Comck,  Ku^  Chief  Juatiee,  and  Mr.  Justice  Oloper, 

1873  GUNGA  NARAIN  GHOSE  and  others  (Plaintiffs)  v.  BAM 

"^^^^  ^^*  CHAND  GHOSE  ahd  othbw  (Dbfbndarts).* 

Appeat-^Auford  of  Arhitratar-^udgment  according  to  Award^^Act  VIL 

of  1859,  ss.  324  ^  325. 

A  suit  in  the  Munsifs  Court  was,  after  issues  had  been  settled  & 
evidence  on  such  issues  adduced  by  both  parties,  referred  by  consent  of  ptrt 
to  arbitration.  The  arbitrator  made  his  award,  and  on  the  next  day  an  or^ 
was  recorded  by  the  Munsif  that  the  parties  were  to  file  their  objections 
the  award  in  one  day,  notwithstanding  that  s.  324,  Act  YIII  of  1859,  alio 
the  pardes  ten  days  for  such  purpose.  The  plaintiffs,  in  accordance  w: 
that  order,  filed  a  petition  of  objection  to  the  award,  and  an  order  n 
endorsed  by  the  Munsif  on  this  petition,  that  it  should  be  laid  before  1 
Court  with  the  papers  of  the  arbitrator.  The  Munsif  then  gave  his  judgnu 
in  which  he  went  into  the  evidence,  and  overruling  the  objection  of< 
plaintiffs,  gave  a  decision  on  the  merits,  which  decision  was  in  accordance  w 
ihe  award: 

Held^  ihat  such  judgment,  though  in  accordance  with  the  award,  wu  i 
final  under  s.  325  of  Act  YIII  of  1859,  but  was  open  to  appeal. 

In  order  to  make  it  final,  it  should  appear  that  all  the  proceedings  h; 
been  regular,  and  the  directions  of  Act  YIII  of  1859  complied  with. 

Thb  plaintiffs  in  this  case  sued  to  recover  possession  of  a  c 
tain  tank  and  ghaut^  and  to  establish  their  right  to  take  wa 
from  the  tank  by  means  of  a  water-course^  which  they  said  I 
been  in  use  prior  to  their  being  dispossessed  by  the  defendai 
The  defendants^  among  other  objections,  denied  the  plalnti 
right  to  the  tank,  which  they  said  had  been  dug  on  their  o 
share  of  the  land,  with  which  the  plaintiffs  had  no  concern. 

The  Munsif,  before  whom  the  case  was  heard,  framed  seve 
issues,  among  which  were  the  following : — Whether  the  suit  i 
barred  by  limitation  ?  Whether  the  tank  in  suit  was  an  old  o 

*  Special  Appeal,  No.  1718  of  1872,  fi*om  a  decree  of  the  Judge  of  ^^ 
Burdwan,  dated  the  10th  July  1872,  affirming  a  decree  of  tiie  Munsif  of  t 
district,  dated  the  SOth  September  1871. 
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or  had  been  newly  excavated  ?   Whether  the  plaintiffs  were        1878 
entitled  to  a  one-sixth  share  in  the  tank,  and  had  been  dispos*      Guhoa 
teased  by  the  defendants  ?  Whether  the  ghaut  and  water  course      Ghosb 
vere  in  existence,  and  had  been    closed  by  the  defendants?  RAifCHAv: 
Evidence  was  adduced  by  both  parties  upon  all  the  issues  in  the      ^b^^'* 
case. 

The  case  was  then  referred  to  arbitration  by  agreement  between 

the  parties ;  and  the  arbitrator,  on   the  24th  September   1872, 

brought  in  an  award  against  the  plaintiffs.  On  the  following  day 

in  order  was  recorded  by  the  Munsif  that  the  parties  were  to  file 

their  objections  to  the  award  in  one  day.  On  the  26th  September 

the  pluntiffs  filed  their  petition   of  objection,  in  which   they 

complained  that  the  arbitrator  had  decided  the  case  in  their 

tbsence,  and  without  giving  them  any  notice  ;  that  he  was  the 

pleader  of  the  defendants  ;  that  he  did  not  go  through  the  record,. 

and  did  not  decide  the  case  himself,  but  left  it  to  one  of  the 

defendants,  who  was  staying  with  him  in  his  house,  to  do  so ;  and 

that  his  award  was  unjust,  and  opposed  to  the  admitted  facts  of 

^e  case.    On  the  same  day  (the  26th  September),  an  order  was 

endorsed  on  the  back  of  this  petition  by  the  Munsif  to  the  effect 

that,  as  there  was  no  charge  of  corruption  or  partiality,  the 

Petition  was  to  be  laid  before  the  Court  with  the  papers  of 

*e  arbitrator. 

On  the.  30th  September  the  Munsif  gave  his  judgment     On 

*«  question  of  limitation  he  said: — "  The  defendants  contend  that 

^^e  suit  to  re-open  the  ghaut  and  the  water-course,  not  being 

hroQght  within  two  years,  is  barred  by  limitation  under  the  pro- 

^ns  of  8.  27,  Act  IX  of   1871.     This  point  will  be  tried 

^th  the  merits  of  the  case,  for  a  question  of  right  to  the  tank 

^'iTolvcd;  and  if  plaintiffs'  right  be  proved,  then  there  will  be 

^^  W  to  their  use  of  the  ghaut  and  of  the  tank."    Then  the 

^QQsif,  in  a  lengthy  judgment,  commented  on  the  evidence,  and 

recorded  his  reasons  for  preferring  the  evidence  of  the  defendants* 

^^esses  to  that  of  the  plaintiffs,*  and  observed  that  the  plaintiffs 

h*d  no  right  to  the  tank,  but  had    brought  the  suit  with   som^ 

""Pfoper  motive.  He  then  added : — "  Both  parties  having,  of  their 

^^  accord,  filed  an  agreement  to  have  the  matter  referred  for 

^l^itration  to  Baboo  Sreenath  Das,  a  pleader  of  thi3  Court,  this 
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1878  record  was,  accordingly,  sent  to  the  arbitrator,  who,  for  the 
NarTir  ^^^o°8  stated  bj  him,  submitted  an  award  against  the  plaintiffsy 
Gbosb  and  in  favor  of  the  defendants,  stating  that  the  former  had  no 
AM  Grand  right  to  the  disputed  tank.  The  plaintiffs  presented  a  petition 
of  objection  to  the  award ;  but  such  objection  is  not  reasonable 
They  cannot  charge  the  arbitrator  with  corruption  or  partiality 
and  the  award  does  not  appear  to  be  in  any  way  defective 
Although  it  is  urged  that  the  award  was  not  submitted  witbi 
the  time  fixed,  and  the  arbitrator  is  the  vakeel  of  the  defendant; 
yet  this  is  no  reason  to  set  aside  the  award ;  for,  though  iX 
time  fixed  in  the  first  order  of  reference  had  expired,  the  awiti 
was  submitted  within  the  further  time  allowed,  so  it  cannot  t 
void ;  and  the  plaintifis  named  the  vakeel  as  an  abitrator,  we 
knowing  that  he  had  been  engaged  by  the  defendants,  and  tb^ 
should  have  considered  the  matter  beforehand,  and  ought  n« 
to  raise  the  objection  now.  However,  the  pleader  is  a  consciei 
tious  and  respectable  man,  and  not  likely  to  give  a  false  awas 
merely  because  he  was  a  pleader  for  the  defendants.  Had  k 
award  been  influenced  by  his  partiality  to  his  clients,  the  sim 
No.  445,  which  was  also  between  these  parties,  and  referred  i 
the  same  arbitrator  by  the  agreement  on  both  sides,  woul 
never  have  been  decided  by  him  in  favor  of  the  plaintiffs,  an 
against  the  defendants.  But  the  fact  of  his  having  done  e 
naturally  shows  the  impartiality  of  his  present  award.  .  •  • 
For  the  above  reasons  I  dismiss  the  suit,  and  direct  that  plaintifl 
pay  the  defendants'  costs." 

On  appeal,  the  Judge  said: — "The  Munsif's  judgment  i 
according  to  the  arbitration  award,  and  is  final.  The  Munsif 
proceeding  contains  much  surplusage,  but  that  does  not  proves 
it  from  being  a  judgment  according  to  the  award.  Therefor 
this  appeal  will  not  lie."  Accordingly  he  dismissed  the  appeal. 
From  this  judgment  the  plaintiffs  preferred  a  special  appeal. 

Mr.  G.  Gregory  (with  him  Baboo  Bhawanichurn  Dutt)    fc 
the  appellants. 

Baboos  Romesh  Chunder  Mitter  and  Bashbehari  Ghose  for  tfa 
respondents. 
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Mr.  G.  Gregory. — A  judgment  cannot  be  considered  a  judg-        ^^^ 
inent  according  to  an  awards  within  the  meaning  of  s.  325  of  Act      ^abaiw 
YUl  of  1859,  80  as  to  be  final,  unless  the  requirements  of  the      Ghosk 
law  are  fulfilled.     By  s.  324   an  award  is  liable  to  be  set  aside  Bam  Cramd 
for  corruption  or  misconduct     The  petition  of  the  plaintifis  of 

I     tte  26th  September  clearly  charged  the  arbitrator  with  misconduct,    . 

'  jet  no  enquiry  took  place  regarding  the  matters  alleged  therein. 
And  by  the  same  section  parties  are  entitled  to  have  ten  days  to 
ipplj  to  have  the  award  set  aside ;  here  the  Munsif  gave  them 
only  one  day,  and  he  gave  his  judgment  in  the  case  before 
ten  days  had  elapsed  from  the  filing  of  the  award.  Besides, 
on  reading  the  MunsiPs  judgment,  it  is  clear  he  decided  the 
whole  case  himself,  and  recorded  his  reasons  in  support  of  his 
decision  upon  every  issue,  and  he  expressly  professes  to  decide  the 
case  on  its  merits.  Having  regard  to  all  these  circumstances,  the 
waj  in  which  the  Munsif s  decision  is  worded,  and  the  departure 
from  the  prescribed  forms  of  the  law  regarding  awards,  it  cannot 
be  said  that  his  reasons  are  mere  surplusage,  and  that  his  decision 
is  according  to  the  award,  and  therefore  final.  It  is  his  own 
jndgment  in  the  case,  and  an  appeal  will  lie  from  such  judgment* 

Baboo  Romesh  Chunder  Mitter  for  the  respondents. — It 
is  not  imperative  on  the  Munsif  to  give  ten  days  for  filing 
objections  to  an  award.  Even  if  it  were,  that  time  apparently 
was  not  wanted  here,  because  the  next  day  the  plaintiffs  filed 
Wr  objections.  [Coucn,  C.J. — That  was  done  under  com- 
pnlaion  of  the  Munsif's  order  giving  only  one  day.]  Still  the 
jadgment  is  according  to  the  award,  and  no  appeal  lies — Sreenath 
Ghose  V.  Raj  Chunder  Paul  (1 ).  The  Court  did  not  see  cause 
to  set  aside  the  award,  and  refused  the  application  of  the 
pWntlffu.  [Couch,  C.J. — The  Munsif  would  not  entertain 
^his  application  because  he  says  the  plaintiffs  did  not  charge  the 
arbitrator  with  corruption  or  "  partiality,"  whei'eas  the  words 
^f  8,  324  are  "  corruption  or  misconduct."]  No  doubt,  the 
Munsif  is  wrong  there,  bvit  so  long  as  his  judgment  is  according 
to  the  award,  it  is  final — Ramonoogra  Chobey  v.  Mussamat 
Putmoorta  Chobayan  (2). 

(1)  S  W.  R.,  171.  (2)  7  W.  R.,  205. 
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1873  The  judgment  of  the  Court  was  delivered  by 

}UNOA 

/hosb  CoucHj  C.J.— The    reason  for  the  Judge's  dismissing  Ao 

c  chahd  appeal  is  given  in  a  few  words.     He  says  that  the  ''  MmudTi 
iHOAs.     proceeding  contains  much  surplusage^  but  that  does  not  prevent 
it  from  being  a  judgment  according  to  the  award/'    But  th^ 
whole  question  is  whether  that  part  of  the  Munsif 's  judgment 
in  which  he  refers  to  the  evidence  in  the  case^  and  professes  ^ 
be  founding  his  decision  upon  it,  and  not  upon  the  award,  can  ^ 
considered  as  surplusage, — whether  the  fair  construction  of  t^ 
judgment  is  not,  that  he  considered  the  case  as  it  was  prov^^ 
and  having  done  that,  brought  in  the  award,  not  as  the  so^^ 
foundation  of  his  judgment,  but  as  confirming  the  view  whi^' 
he  had  taken  in  the  previous  part  of  it.    Even  if  all  the  p^^ 
ceedings  in  the  arbitration  had  been  regular,  this  would  probata  ^ 
be  the  most  natural  construction  to  put  upon  the  judgment ;  0^ 
if  the  Munsif  was  doing  only  what  the  Act  requires,  giving 
judgment  according  to  an  award,  which  he  had  decided  ought  n^ 
to  be  set  aside,  all  he  had  to  do  was  to  state  that  he  gave  \m^ 
judgment  according  to  the  award,  and  to  make  the  decree  ^ 
conformity  with  it.     I  do  not  think  we  ought  to  suppose  thc^ 
he  introduced  into  his  judgment  all  the  other  matter   withoi^ 
some  reason. 

But  when  we  look  at  the  proceedings,  there  is  good  reason  fo- 
holding  that  this  judgment  was  not  merely  a  judgment  upot:: 
the  award.  By  s.  324  of  the  Civil  Procedure  Code,  the 
plaintiff  had  ten  days  to  apply  to  set  aside  the  award.  Tha 
Munsif,  disregarding  that,  made  an  order  that  the  objection^ 
to  the  award  should*  be  filed  within  one  day.  It  was  not  to  ba 
expected  that  the  plaintifi*  would  disregard  that  order^  irregular 
and  improper  as  it  was,  and  his  filing  his  objections  cannot  be 
considered  a  waiver  of  the  irregularity.  He  never  consented 
to  take  less  than  the  time  which  the  law  allowed  him ;  he  did  not 
voluntarily  file  his  objections  in  one  day,  but  upon  the  compul- 
sion of  the  order  of  the  Munsif.  And  although  he  had  given 
in  his  objections,  the  Munsif  ought  I  think  to  have  waited  until 
the  expiration  of  the  ten  days  before  he  gave  a  judgment,  if  he 
intended  to  give  it  as  upon  the  award.     The  law  allows  ten 
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Ay  and  it  appears  to  me  that  the  decision  which  is  referred  to        1878 
Mr.  Broughton's  edition  of  the  Procedure  Code  (I)  is  a      ^a"^^ 
'Ut  one.  Ghosi 

I  think  we  must  consider  the  irregularity  of  the  proceeding   Bam  Cm 
/hen  we  are  determining  the  nature  of  the  judgment.     It  appears 
^me  that  the  Munsif  did  not  determine  to  proceed  strictly 
under  the  Act  as  upon  the  award,  and  that  he  thought,  as  I  have 
observed  on  other  occasions  Munsifs  have  done,  that  the  fairest 
and  best  mode  of  treating  the  matter  was  to  see  whether,  in  his 
judgment,  the  award  was  a  right  one.     Accordingly,  he  gave 
^hat  he  considered  aright  decision  upon  the  merits,   which  was 
^0  in  accordance  with  the  award.     We  must  not  consider  that 
^  a  judgment  under  &•   325  which    is    declared    to   be   final, 
but  a  judgment  which  is  open  to  appeal.     In  order  to  make  it 
final   under    s.  325,  I  think    it    should    appear  that  all   the 
proceedings  have  been  regular,  and  the  directions  of  the  Act  have 
been  complied  with,  which  they  were  not  in  this  case. 

I  therefore  think  that  the  decision  of  the  Judge  was  wrong. 
^^  decree  must  be  reversed,  and  the  case  must  be  remanded  to 
^  for  re-trial.     The  costs  will  follow  the  result. 

Appeal  allowed. 
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^'^^^'B^RCHUNDER    PAUL    CHOWDRY   and    awotheb    (Hbibs   or 
F^jLiHTirr)  V.  JONATHAN  POULSON  (DBrBWDANT). 

[On  appeal  from  the  High  Court  of  Judicatare  at  Fort  William  in  Bengal]       *^ 

ReM'judicata — Enkimeement  of  Rent — Declaratory  Decree, 

^^hote^  in  a  luit  Amt  enhBacement  of  rent,  the  plaintiff  fiiiled  to  prove 
Bwe  of  eoluuicementi  bat  the  Court  en^nired  into,  and  gave  a  declaratorj 
^^^^  11  U>|  his  right  to  enhance,  such  decree  ia  decisive  of  the  right  in  a 

*A^BiiiiC>»THB  Bight  HoB*BLa  Sib  J.  W.  GoLViiiB,  Sib  B.  Pbaoock,  Sib  K.  E, 

SiOTB,  Sib  B.  P.  Oollibb,  abd  Sib  U  Pbbl. 

(I)  SmULaUY.  Babocfee,  S.  D.  A.  (N.  W.  P.)  for  1863,  42. 
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1878         subsequent  suit  for  enhancement  of  the  rent  of  the  tame  tenure  founded  on 
NuFFKKORUM-  valid  notice. 
Chowdrt         ^^®  decision  in  Rakhal  Doss  Bote  r.  Sheikh  Oolam  Surwar  (1)  i^prored  ( 


V. 

Pouuov. 


This  was  an  appeal  from  a  decision  of  the  High  Court  (Fhei 
and   Hobhouse^  JJ.)  of   the   Ist   August   1868,    reversing 
decision  of  the  Assistant  Collector  of  Nuddea  as  to  right  t 
enhance  rent. 

The  following  were  the  facts  of  the  case :— In  1260  (1853)  A 
male  appellant's  father,  Muddoosoodun  Paul  Chowdry,  becam 
zemindar  of  a  portion,  and  patnidar  of  the  remainder,  of  Taro 
Dogachia,  alias  Juggobundunpore.  A  general  measuremeD 
of  the  talook  having  been  made  in  1262  (1855),  Henry  Poulsoi 
the  father  of  the  respondent,  was  ascertained  to  have  possessio 
of  3,334  bigas  of  land  in  Mauza  Dogachia.  Muddoosoodun 
father,  having  ascertained  the  current  rates  of  rent  in  tl 
district,  assessed  the  rental  payable  by  Mr.  Poulson  f 
Bs.  3,455-4-5 ;  and,  on  the  latter  refusing  to  pay  that  rent,  I 
was,  in  Jaishta  1263  (May  and  June  1856),  served  with  a  node 
under  ss.  9  and  10  of  Begulation  V  of  1812,  which  was  theni 
force.  Mr.  Poulson  having  made  default  in  payment  of  tl 
rent  so  claimed,  and  having  paid  only  Bs.  1,164  per  annul 
instead  of  Bs.  3,455-4-5,  Muddoosoodun,  on  the  6th  Augu 
1858,  brought  a  suit  against  him  in  the  Court  of  the  Princi] 
Sudder  Ameen  of  Nuddea  for  recovery  of  the  arrears  at  t 
higher  rate,  and  relied  on  the  notice  of  increased  rent. 

The  defences  to  the  suit  were,  1st, — a  denial  of  the  service 
notice ;  2nd,  that  defendant  held  mokurari  pottas,  granted  U 
Mr.  Ingles  and  himself  at  a  fixed  rent,  the  former  being  alleg 
to  be  dated  Sraban  1231  (1824),  and  the  other  in  1244  (183 
and  that,  with  these  pottas  in  existence,  the  rent  could  not 
enhanced. 

The  Principal  Sudder  Ameen  held  that  the  notice  v 
proved  to  have  been  served,  and  also  held  that  the  alleg 
pottas  were  fabricated ;  and  he  decided  that  the  plaintiff's  fatl 
vas  entitled  to  an  increased  rent  at  the  rate  of  Bs.  1,247-10 
instead  of  the  old  rent  of  Be.  1,164. 

(1)  2  W.  R^  Act  X  Rul.,  69. 
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Against  that  decision  both  parties  appealed  to  the  High  Court,        >878 
\\»e  defendant  seeking  to  have  his  alleged   mokurari  pottas  con- ^"'''**1f """" 

^  or  DKR   I  AUL 

finned,  and  to  liave  the  finding  as  to  the  service  of  the  notice     Chowi>bt 

....  •• 

tnnulled  ;  the  plaintiff  seeking  to  obtain  all  the  rent  demanded.      Poulsom. 

On  the    1st  February  1863,   the   High   Court   (Bailees  and 

Pundit,  J  J.)   held  that  service  of  the  notice  was  not  proved. 

Their  Lordships,  however,  considered  that,  notwithstanding  the 

&ilure  to  prove  service  of  the  notice,  the  plaintiff  was  entitled  ^^  to 

obtain  an   adjudication  of  the  defence  of  the  defendant,  who 

denies  the  title  of  the  plaintiff  to  reassess  and  enhance." 

The  judgment  proceeded  thus: — 

^Afl,  however,  this  Court  is  of  opinion  that,  in  a  case  in  which 
Botiee  lias  not  been  served,  the  landlord,  under  the  law  as  it  stood 
before  Act  X  of  1859  was  passed,  could  not  obtain  any  enhanced  rent 
witlioot  serving  a  notice,  even  afler  obtaining  a  decree  fixing  the 
enhinced  rent ;  and  as,  under  the  new  law,  a  new  procedure  altogether 
is  to  be  adopted  with  regard  to  the  service  of  a  notice  to  reassess,  the 
Coori  Uiinks  that,  while  it  is  unavoidably  necessary  to  pronounce 
in  this  case  an  opinion  upon  the  appeal  of  the  tenant  regarding  the 
genoiueness  of  the  pottas,  pleaded  hy  him  in  bar  of  the  right  of  the 
pUintifT,  ii  will  not  at  all  be  expedient  to  proceed  further  to  any  adjudi- 
cation  upon  the  question  of  rate  of  rent,  and  quantity  of  lands.  With 
refereace  to  the  potta;*,  the  Court  sees  no  reason  to  disturb  the  finding 
of  the  Piiucipal  Sudder  Ameen,  as  the  defendant  has  not  been  able  to 
Bltike  any  one  of  the  several  arguments  of  the  lower  Court  upon  this 
point  He  has  not  put  in  the  receipts  for  rents  paid  to  the  former 
landlords  by  him  and  his  predecessors  ;  and  the  accounts  put  in  by 
kim  as  papers  of  account  of  rents,  given  to  the  tenant  by  a  former 
fanner  of  the  landlords  and  vendor  of  the  plnintiflP,  go  radier  to  dis- 
PfoTe  thnn  to  establish  the  case  for  the  defence.  No  holder  of  a 
P^nnanent  hereditnry  and  transferable  lease  will  be  satisfied  without 
f^eipts  for  rents,  stating  the  nature  of  his  tenure,  or  even  keep 
sccoonts  witli,  or  tnke  accounts  current  from,  any  agent  of  his  landlord. 
£ven  if  anytliing  so  extraordinary  he  supposed  to  have  been  done, 
■"^yW  in  this  case  it  is  not  satisfactorily  explnined  why  no  regular 
'^ipts  for  rent  wero  d-mnndrd  besides  these  accounts.  On  these 
§^uiiilji,  it  is  ordered  that  the  nppeals  of  the  pliiintifi*-nppellant  be 
<lUini8>ed,  and  the  order  of  the  lower  Court,  fixing  the  assessment 
^^i  swarding  the  arrear  at  the  rate  fixed  therein,  be  amended. 

8 
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tt78  *^Tbh  p6(tM  prodaced  by  the  defendant  are   prmtouDeed  h  not 

frpcNOHuw-  proved  |    tlid  plaintiff   is  entitled  to  asseea   the    lands  held  by  tie  | 
Gbowdrt    defendaat  on  service  of  notice  as    now  required  by  law ;  and  both 
PovLMT.     ^^'0  parties  are  to  bear  their  own  costs  of  both  the  Courts." 

The  defendant  in  that  suit  having  died^  possession  oC  the 
premises  was  taken  by  G«  J.  Thurlow,  Henry  Poulson's  exe- 
Cutor»  and  on  the  22nd  Chaitra  1272  (March  1866)^  Mnddoo- 
soodun  duly  served  the  following  notice : — 

**  To  the  tenant  G.  J.  Thurlow,  executor  on  behalf  of  tiie  Itte 
Henry  Pouison's  sous,  Mr.  John  Poulson  and  Mr.  Jonathan  Fooleoo, 
of  the  Dogachia  factory,  of  Thanna  Kurreempore. 

**  In  my  zemindar!  and  patni  talook  Taruf  Juggobundunporei  a{uM 
Mauza  Dogachia,  appertaining  to  Pergunna  Eismut  Dogachia,  yoa  ^ 
holding  possession  of  3,320  bigas,  1  kata,  4  chittaks  of  land,  of  variooi 
descriptions,  as  found  by  the  investigation  of  the  Court  Ameen.  Witl 
the  exception  of  the  newly-formed  alluvial  chur,  you  are  psjio( 
Rs.  1,163-13-15  as  rent  of  the  said  lands,  at  an  unfixed   rate,  wbid 

« 

is  less  than  the  rate  prevailing  all  around.  Taking  the  full  rate,  snc 
as  the  value  of  the  crop,  mulberry,  silk  and  indigo,  growing  thereupon 
has  now  increased,  and  the  productive  power  of  land  has  also  iDcreft6e< 
of  itself  without  your  agency,  and  all  kinds  of  fruit  and  trees  ;&<*' 
on  that  account,  the  gorden,  lands,  and  habitation  having  increasec 
the  value  of  homestead  lands  has  also  increased, — therefore  an  ann^' 
rental  of  Rs.  10,063-6-4  of  the  said  lauds  having  been  fixed  accordi< 
to  their  various  descriptions,  and  the  undermentioned  jummah^^ 
notice  is  given  to  you,  according  to  the  provisions  of  s.  13  of  Act 
of  1859,  that  you  do  continue  to  pay  the  said  rent  to  me,  accord* 
to  the  instalments  from  the  beginning  of  Baisnkh   1273/' 

At  the  foot  of  the  notice  was  a  detail  of  the  land  and  rent 
The  increased  rent  not  being  paid^  Muddoosoodun,  on  the  l5 
March  1867^  filed  his  plaint,  in  the  Court  of  the  Assists 
Collector  of  Maherpore,  claiming  rent,  since  the  date  of  tl 
notice,  at  the  rate  of  Rs.  10,068-6-8.  On  the  17th  May  186 
the  respondent,  who  had  bought  from  Thurlow,  took  defence 
the  action,  by  filing  a  written  statement.  He  objected,  fin 
that  an  action,  founded  on  a  notice  to  the  executor,  could  n« 

be    maintained    ao^ainst    the    respondent.     Secondly,    that   h 
predecessor   had   held   the   disputed    jumma  in   maurasi    fro 

generation  to  generation,  at  a  uniform  rent>  from  before  tl 
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sennial  settlement^  and  that  the  plaintiff  was  not,  therefore,        1878 
mpetent,  under  bs.   3,  4,  and   16   of  Act  X  of    1869,  to  ^^^ J^X' 
ihance  the  rent.     His  third  objection  was  to  the  rate  at  which     Chowwtt 
le  rent  was  assessed,  on  the  ground  that  the  land  was  over-     Pooukmt. 
alued. 

On  the  22nd  July  1867,  Muddoosoodun  having  died,  the  suit 
vru  revived  bj  the  appellants.     On  the  26th  July  1867,  the 
Assistant  Collector  settled  as  issues — 
li^— Whether  the  notice  was  regular  ? 
2n(/.— Whether  the  holding  of  the  respondent  was  liable  to 
enhancement  ? 

3r({.— Whether  the  rates  of  enhanced  rent,  claimed  by  the 
plaintiff,  were  excessive  ? 

Several  witnesses  were  examined  as  to  the  value  of  the  landj 
in  order  to  show  that  it  had  increased ;  the  respondent's  wit- 
nesses denying  this.  The  respondent  himself  gave  evidence  in 
Us  own  favor,  and  alleged  that  he  held  the  land  under  what  he 
alleged  to  be  ekmaurasi  lease,  at  a  rental  of  Bs.  1,163«16  per 
vtmm,  and  he  deposed  to  his  title,  as  so  holding,  being  derived 
^ongh  a  Mr.  Dunn,  Messrs.  GiBbome  and  others,  from  one 
Henry  Van  Ingles,  who,  the  respondent  deposed,  got  maurasi 
leases  from  the  appellant's  predecessors.  He  stated  that  he  did 
^t  know  in  what  year  Van  Ingles  got  the  alleged  maurasi 
letaes;  bat  he  tendered  in  evidence  three  documents,  dated  2nd 
Sraban  1231  (1824),  purporting  to  be  such  leases,  and  one  in 
Us  own  favor  dated  2nd  Baisakh  1244  (1837),  beiug  the  docu- 
ments set  forth  as,  but  held  not  to  be,  genuine  documents,  in  the 
^bovementioned  suit  brought  against  his  father  by  the 
appellants'  father.  In  addition  to  these  so-called  leases,  the 
respondent  filed  receipts  for  payment  of  rent  for. a  number 
^^  years,  and  the  various  conveyances  of  the  indigo  factory, 
for  the  purposes  of  which  these  lands  were  held,  from  the  pre* 
^008  owners  of  the  factory,  the  first  being  dated  in  1835. 
*^^  appellants  filed  tlieir  title-deed  as  patnidacs,  the  notice  of 
enbancement,  and  the  decision  of  the  High  Court  above  referred 
^  On  the  30th  November  1867,  the  Assistant  Collector  decreed 
tie  mit  in  favor   of  tlM  appellaats,  but  only  for  a  rental 
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ig78        increased  to  Rs.  1,595-10-10.     In  his  judgment  he  held  thai 


0. 
POUL80N. 


NuppKROHuif- notice  was  sufficient.     As  to  the  question  whether  the  land 
DKR  Paul  ^  * 

Chowdut     liable  to  eiihuiiceinentof  rent,  the  Assistant  Collector  said:- 

'*  Wiih  rt-gtird  to  the  8e<5ond  issue,   the  defeDdaiit  Jonathan  Fo 

contends  that   his  tenure  is  not   liable    to   enhancement,  being  ol 

nature  observed   in   s.    15  of  Act  X  of  1859.     The  evidence  of 

Bromo  Lalioree  and  Gooroduss  Mozoomdar,  and  that  of  Mr.  T.  W.  1 

taken  by  commission,  together  with  the  receipts   filed  bj  the  defen 

leave  no  doubt  in  the  mind  of  the  Court  that  the  tenure  has  been 

at  a  fixed  rent,  which  has  not  been  changed   for  the  space  of  tv 

Jrears.     Mr.   Dunn,   it   will  be   remembered,  was  in   possession  o 

tenure  so  far  back  as   1839.     To  render,  then,  the   tenure  liabl 

etihancement,  it  must  be  shown  that  the  tennre  tins  not  been  held  a 

same  rent  from  the  date  of  the  permanent  settlement,  or   that  tlie 

wos  fixed  at   Eome   petidd  subsequent   to  the  date  of  the  permi 

settlement.     Advertence  must  here   be  made  to  case  No.  180  of  1 

being  an  apfteal  to  the  High  Court,  in  which   the  parties  in  this 

were  respectively  appellant  and  resfiondent.     The  defendant  has,  ii 

present  case,  filed  a  number  of  pottns,  which  the  High  Court  ii 

appeal  pronounced    disproved,  affirming   ilie  views  of    the  Frir 

Sudder  Ameen  in  the  original  case  with  respect  ta  them.     The  de 

ant  has   m^de  no  further  attempt  to  prove   the  genuineness  of 

pottas,  except  so  far  as  the  receipts  do  so  ;  and,    wiih  tite  High  C 

decision  in   view,   they   cannot   liere   be   received  as  evidence. 

receipts  which  are  filed  in  tiiis  case  do  not   seem,  from  the  High  < 

Judges'  remarks,  to  have  been  filed  in  the  case  they  dealt   with 

finding  the  pottas  disproved,    (hey  decreed  (hat  (he  plaintilF  was  en 

to  assess  the  lands  held  by  the  defendant.     It  is  very  clear  that  the 

been  produced  in  the  case  before  mo  the  evidence  which  was  not 

coming  in  (ho  1860  case,  tried  by  the  Nuddea  Principal  Sudder  Ai 

but   it   having    been    dislincily   decreed  by    the  High  Court  tha 

plaintiff  is  entitled  to  assess  the   lands  held  by   the  defendant  o 

service  of  notice,  as  required  by  law,   the  benefit  of  s.  16  of  i 

cannot   be  availed  of  by    (he  defendant,    fur   the  question    as    t 

plaintifi^s  right  to  enhance  the  rent  of  the  (enure  has  been   made 

judicata  by  the  High  Court's  decision  referred  to." 

Cross-appeals  were  presented  to  the  High  Court,  the  s 
lants  contending  that  the  Assistant  Collector  had  not  value 
land  at  a  sufficient  rate;  the  respondent  contending  thi 
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decision  in  tlie  former  suit  did  not  constitute  a  reajudicata^  and         1878 


that  the  lands  were  not  liable  to  enhancement  of  rent,  and  that  Nuffkrciiun- 
the  uotice  was  informal  and  bad.  Chowoht 

On  the     1st    August    1868,   the    High    Court    (Phear    and     Poulson. 
Hobliousey  JJ.)  reversed  the  decision  of  the  Assistant  Collec- 
tor, and  dismissed  the  suit  on  the  ground  that    Act  X   of  1859^ 
8. 4,  created  a  presumption  that  the  rent  had  been   paid  at   the 
Bime  rate  since  the  date  of  the  permanent  settlement. 

The  following  was  their  judgment: — 

''We  are  very  clearly  of  opinion  that  the  rent  at  which  the  hind  now 
in  soit  has  been  held,  has  not  been  changed  for  a  period  of  twenty 
jetrsi  immediately  preceding  the  commencement  of  this  suit  ;  and  we 
ilso  consider  i(  is  not  proved  that  the  land  hiis  not  been  held,  at  that 
real,  from  the  time  of  the  permnneiit  settlement ;  nor  is  it  proved  that 
tlitt  reat  was  fixed  ot  any  period.  It  is  possible  that  we  might  have 
luulgome  hesitation  on  the  latter  point,  had  certain  potius,  which  have 
Wn  referred  to,  been  in  evidence  before  us.  But  we  find,  whether 
rightljr  or  wrongly,  the  lower  Court  refused  to  receive  these  pottos 
u evidence,  and  ilie  plaintiffs'  pleader  has  strenuously  urged  before  us 
tint  tliey  are  not  10  be  treated  as  evidence,  although  they  are  in  the 
record,  nud  although  he  himself  exhibited  a  disposition,  which  wns  not 
ttsj  of  expression,  to  use  them  as  evidence,  on  behalf  of  his  own 
eiieoL  This  being  so,  we  do  not  see  how  we  can  avoid  giving  the 
^feiidant  the  benefit  of  the  statutable  presumption  which  is  provided  by 
tenns  of  s.  4,  Act  X  of  1859.  We  have  been  referred  to  a  case  of 
Doss  Dose  v.  Sheikh  Oolam  Surwar  (1),  in  which  this  Court 
>P|>enr8  to  have  held  in  a  suit  brought  by  a  landloid  ngaiust  his  tennnts 
^or  arrears  of  rent  at  enhanced  rates,  under  the  i  revisions  of  Act  X, 
tlittt the. appellant,  notwithstanding  he  hud  established  tiie  twenty  years 
ofeuhanced  rent,  wns  not  eniiiled  to  the  benefit  of  s.  4,  Act  X,  solely 
iQ  consequence  of  a  deciee  which  had  previ<#usly  i^nssed  between  the 
Pftrti<-8 ;  and  it  is  now  laid  that,  on  the  stime  ratio  decidetidi,  the  decree 
P^sed  bj  (he  Higli  Court  between  the  parties  to  the  present  suit  in 
1^3  has  the  efl*ect  of  depriving  the  defendant,  now  before  us,  of  any 
l)eQ«'fit  derivable  from  s.  4.  It  is  enough  for  us  to  say  that  the  report 
^f  the  case  of  Rakhul  Doss  Bosn  v.  Sheikh  Golam  SurtDar*{\)  dis- 
<iiose8  some  anasual  connexion  between  the  suit  in  which  the  first  decree 


(1)    2  W.  R.,  Act  X  Rul.,  69. 
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1878         was   passed   and   the   suit   under  Act  X,  which   is  the  subject  of  the 


NuFFKKi;HU!r-  report  ;  and  we  are  unnble,  without  better  knowledge  of  the  facts  thaa 
DKH  Paul 
CuowDRT     the  report  conveys,  to  judge  wlietlier  or  not  we  siioiild  hiiye  come  totba 

P0UL8OH.  ^Aine  conclusion  as  tiie  leiirned  Judges,  under  the  peculiar  circum- 
Btances  of  thut  case,  did  come  to  with  regard  to  the  claim  of  the  defend- 
ant. But  it  seems  to  us  obvious  that  what  we  have  to  consider  is  pan 
matter  of  fact,  and  not  of  law.  We  are  bound,  bj  the  very  words  of 
8.  4,  Act  X,  to  look  solely  to  whnt  is  proved  in  the  case  before  os,  aod 
we  cnnnot  refrain  from  giving  the  defendant  the  benefit  of  the  evideooe 
which  is  in  the  record,  merely  because,  in  a  suit  five  years  ago,  it  wm 
declared  by  a  competent  Court  that  the  landlord  nt  tiiat  time  had  1 
right  to  enhance  his  rent.  Such  a  declaration,  unaccompanied  bysDj 
actual  alteration  of  rent,  is  irrelevant  to  any  of  the  questions  raised  bf 
the  provisions  of  s.  4.  With  these  meiits  we  thiuk  that  the  appeal 
must  be  decreed,  the  decision  of  the  lower  Court  reversed,  aod  tiie 
plaiutifi^s  suit  dismissed.  The  defendant  must  have  liis  costs  in  i)otii 
Courts. 

The  plaintiffs  appealed  to  Her  Majesty  in  Council* 

Mr.  J.  D.    Bell  for  the  appellants. — The  decree  of  tbe  Higk 
Court  of    Ist  February   1863    is  binding,   and   the   right  ts 
enhance  is  res  judicata.    The  plaintiff  in  tliat  suit  was  entitled  ts 
a  declaratory  decree — Gumani  Kazi  y.  Harihar  Mooktrjeei})* 
The  question  was  raised  as  a  direct  issue  itnd  adjudicated  upo&— 
Meer  Bahadoor   Alt  v.  Mussamut  Sunneechuroo  {2^.     Therein 
here   no  presumption  arising;  the  defence  relies  upon  pottss 
showing  that  the  tenancy  was  created  long  after  the  date  of  the 
permanent  settlement,  Kunda  Misser  v.   Ganesh  Sinffh  (3),  and 
though  those  are  rejected  as  not  genuine^  the  defendant  is  not 
entitled  to  say  you  must  presume  my  tenancy  began  earlier* 
It  comes  within  the  exception  at  the  end  of  Act  X   of  1859) 
8.   16,  which  is  the  section  applicable^  and  not  the  4th  as  erro* 
neously  printed  iu  the  High  Court  judgment.     The  plaintiff 
has  given  all  necessary  proof — tiakhal  Doss  Bose  v.  Sheikh 
Golam  Surwar  (4). 


(1)  B.  L.  R.,  Sup.  Vol.,  \6\ 
&  C,  1  Marsh.,  523 

(2)  6  W.  R.,  157 


(8)  6  B.  L.  R.,  App.,  120. 
(4)  2  W.  R.,  Act  X  Rul.,  69. 
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r.  Doyne  for  the  respondent.— A  potta  does  not  necessarily        ig^s 
that  the  possession  began  on  the  date  it  bears ;  a  potta  may  ^vvvkrcbvi 
smanded  at  any  time.     There  is  no  estoppel   pleaded  here,     Chowdry 
t  is  a  mistake  to  say  the  defendant  has  pleaded  the  pottas  as     PonLsoK. 
)rigin  of  his  title.     The  Court  had  on  the  former  occasion 
risdiction  to  entertain  the  question  of  enhancement.     It  is 
sd  that  the  rent  has  not  been  changed  for  twenty  years,  and 
iaintiff  has  given  no  proof  to  the  contrary,  so  the  presump- 
must  arise  under  s.  16.     It  is   only  after  service  of  notice 
the  right  to  dispute  the  power  to   enhance   arises  under 
X  of  1859,  8.  14. 

•.  /.  D.  Bell  in  reply. 

eir  LoBDSHiPS  gave  the  following  judgment : — 

is  was  a  suit  for  enhancement  of  rent,  to  which  the  defence 
3stance  was  that  the  land,  with  reference  to  which  the  ques- 
irose,  had  been  held  at  a  uniform  rent  from  the  decennial 
ment,  and  the  defendant  sought  to  avail  himself  of  ss.  15 
16  of  Act  X  of  1859.  The  Deputy  Collector  gave  his 
on  for  the  plaintiff,  and  determined  upon  a  certain  enhanced 
n  pursuance  of  inquiries  which  he  had  made.  This  decision 
jversed  by  the  High  Court,  who  held  that  the  plaintiff  was 
ititled  to  enhance. 

3  question  has  been  reduced  to  one  of  comparatively  small 
isions.  The  defendant,  as  has  been  stated,  relies  upon  ss.  15 
6  of  Act  X  of  1859.  Those  sections  are  in  these  terms : — 
says : — **  No  dependent  talookdar,  or  other  person  possess- 
I  permanent  transferable  interest  in  land,  intermediate 
len  the  proprietor  of  an  estate  and  the  ryots,**  which  is  this 
"who  in  the  provinces  of  Bengal,  Behar,  Orissa,  and 
res,  holds  his  talook  or  tenure  (otherwise  than  under  a 
nable  lease)  at  a  fixed  rent,  which  has  not  been  changed 
the  time  of  the  permanent  settlement,  shall  be  liable  to  any 
icement  of  such  rent,  anything  in  s.  51,  Regulation  VIII 
f93,  or  in  any  other  law  to  the  contrary  notwithstand- 
Then  s.  16  goes  on  to  say : — ^'  Whenever,  in  any  suit 
r  diis  Act>  it  6hall  be  proved  that  the  rent  at  which  a  ttilook 
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1878        or  other  tenure  is  held  in  the  said  provinces  lias  not  been  chn 
NuPFBRoiiiiN-  for  a  period  of  twenty  years  before  tlie  commencement  o 

DBK  Paul  *  i        i      i 

CuowuKY    suit,  it  shall  be  presumed  that  siicli  talook  or  tenure  has  been 
PouLtoar.     at  that  rent  from  the  time  of  the  permanent  settlement,  u 
the  contrary   be  shown^  or  it  be  proved  that  such  rent  was  ] 
at  some  later  period." 

In  their  Lordships'  opinion,  the  defendant  did  establish 
the  rent  at  which  the  talook  was  held  h.id  not  been  cliaiifred  1 
period  of  twenty  years  before  the  commencement  of  this  suit, 
that  he  thereby  cast  upon  the  plaintiff  the  burden  of  shoi 
'^  the  contrary  "  (in  the  words  of  the  Act),  or  that  the  reut 
been  fixed  at  some  later  period ;  and  their  Lordships  ar 
opinion  that  the  plaintiff  has  succeeded  in  proving  that  which 
cast  upon  him  to  prove.  His  proof  consisted  mainly  in  tlii 
That  iu  1860  a  suit  was  brought,  which  was  decided  in  18& 
the  High  Court,  by  the  plaintiff,  or  his  predecessor  in  t 
against  the  defendant's  father,  under  whom  the  defendant  cla 
for  enhancement  of  rent.  The  case  of  the  defendant  was  i 
this : — In  the  first  place  he  said  that  no  sufficient  notice  had 
proved ;  secondly,  he  said  that  the  talook  had  been  grantc 
him,  or  his  predecessor  in  title,  iu  the  year  182i,  by  var 
pottas,  and  that  they  fixed  a  uniform  mokurari  rent  w 
could  not  subsequently  be  changed.  But  he  did  not  set  up 
title  previous  to  those  pottas.  He.  did  not  set  up  that  vi 
was  open  to  him  to  set  up,  namely,  that  he  had  held  at  a  i 
rent  from  the  permanent  settlement,  or,  indeed,  twelve  ^ 
before  it,  which  at  that  time  would  have  been  an  answc 
the  case.  It  should  be  stated  that  this  suit  was  decided  b 
Act  X,  to  which  previous  reference  has  been  made,  < 
into  operation.  The  state  of  the  law  then  was,  that  he  ( 
defend  himself  by  showing  an  ancient  tenure  going  back  tv 
years  before  the  decennial  settlement;  but  he  made  no  ca 
the  kind.  He  made  a  case  of  mokurari  tenure,  establi 
by  pottas  in  1824.  Upon  that  case  the  Court  below  ga 
decree  to  the  plaintiff  on  both  points,  on  the  ground  tha 
notice  was  sufficient,  the  pottas  not  being  established,  and 
the  power  to  enhance  had  been  proved.  The  High  Court 
appeal  disagreed  with  the  lower  Court  upon  the   first  { 
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They  held  that  the  notice  was  not  sufficient,  but  they  proceeded        1878 
to  decide  that  the  plaintiff  had  a  right  to  enhance.  NurrERCHUM- 

*  ^  °       ^  DKR  Paul 

It  has  been  said  that  this  declaration  on  their  part  that  the  Chowdrt 
|ihdntiff  had  a  right  to  enhance,  although  he  had  given  no  Poulbov. 
Bofficient  notice,  was  ultra  vires  ;  that  upon  failure  of  proof  of 
notice,  the  Court  Iiad  no  right  to  make  any  such  declaration, 
ind,  consequently,  that  such  declaration  is  of  no  effect.  But 
their  Lordships  upon  this  point  entirely  adopt  the  decision  in 
the  case  of  Gumani  Kazi  v.  Harihar  Mooherjee  (1)  heani 
before  Sir  Barnes  Peacock,  and  Steer,  Norman,  Kemp,  and 
Seton-Karr,  J  J.,  which  is  precisely  in  point  upon  this  question. 
It  is  there  stated  that '^  in  a  suit  to  recover  arrears  of  rent  at 
enhaneed  rates,  when  the  question  of  the  liability  of  the  tenure 
to  enhancement  has  been  put  in  issue  and  fully  tried,  a  decree 
nay  be  given  declaring  the  tenure  liable  to  enhancement, 
though  notice  to  enhance  is  not  proved."  In  this  case  the  ques- 
tion of  the  right  to  enhancement  was  tried,  as  well  as  the 
queation  of  notice,  and  the  Court  gave  a  declaratory  decree  as 
to  the  right  to  enhance. 

That  being  so,  their  Lordships  are  of  opinion  that  this  decree 
of  die  Court  in  1863  does  amount  to  proof  sufficient  to  rebut 
the  presumption  referred  to  in  s.  16  of  Act  X  of  1859, 
arisiDg  from  twenty  years'  uniform  payment  of  rent,  that  that 
unironn  payment  had  extended  to  the  time  of  the  decennial 
settlement.  It  also  amounts  to  pruof  that  the  rent  was  fixed  at 
some  later  period. 

On  this  ground,  therefore,  their  Lordships  are  of  opinion  that 
the  plaintiff  has  satisfied  the  burden  of  proof  which  was  thrown 
upon  him.  This  decision  of  their  Lordships  is  very  much  in 
accordance  with  a  case  in  the  High  Court,  on  the  15th  February 
1865,  of  Rahhal  Doss  Bose  v.  Sheikh  Golam  Surwar  (2),  which 
18  thus  described  in  the  marginal  note : — "  The  bringing  of  a  suit 
"7  a  landlord  to  recover  arrears  of  rent  at  enhanced  rates,  under 
Act  X  of  1859,  cannot  annul  the  former  decree  of  a  competent 
^urt,  declaring  the  ryot's  holding  to  be  liable  to  enhancement, 

(1)  1  Marsh.,  523 ;  S.  C,  B.  L.  R.,      (2)  2  W.  R.,  Act  X  Rul.,  (59. 
%  Vol.,  15. 
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1878        by  entitllDg  the  ryot  (on  proof  of  payndent  of  uuiform  n 
NvrrBKciiuM-  twenty  years)  to  claim  the  benefit  of  the  presumption 
Chowobt    s.  4."     It  is  to  be  observed  that  s.   16  is  almost  in  thi 
PouLM>«.     words  as  8.  4,  the  one   referring  to  ryots^  and  the  oil 
under-tenants  or  talookdars. 

With  respect  to  the  question  of  the  pottas,  which  wei 
in  evidence  by  the  defendant  in  the  former  suit  which  hat 
referred  to,  but  which  were  not  believed  to  be  genuine  i 
time,  either  by  the  Court  of  first  instance,  or  the  Co 
Appeal,  it  appears  that  these  pottas  were  rejected  also 
present  suit,  both  by  the  Court  of  first  instance  and  the 
of  Appeal.  Their  Lordships  are  not  prepared  to  say  thi 
rejection  was  wrong;  but  even  if  they  had  been  recei 
evidence,  their  Lordships  are  of  opinion,  upon  referring  to 
that  they  would  not  have  established  the  contention 
defendant  in  this  suit,  that  he  had  held  by  a  uniform  i 
commencing,  at  all  events,  as  early  as  the  decennial  settl 
The  effect  of  those  grants  does  not  appear  to  be  to  s 
mere  continuance  of  possession,  but  according  to  their 
ships'  view,  they  rather  point  to  the  creation  of  a  new  titl 
For  these  reasons,  their  Lordships  are  of  opinion  tl 
decision  of  the  High  Court  should  be  reversed ;  that  the 
of  the  respondent  from  the  Court  of  the  Assistant  Colk 
the  High  Court  should  be  dismissed  with  costs ;  and  tl 
last-mentioned  judgment  of  the  Assistant  Collector  shi 
confirmed.  Their  Lordships  will  humbly  advise  Her  A 
to  this  efiect  The  respondents  will  pay  the  costs  < 
appeal. 

Appeal  alii 

Agents  for  appellants :  Messrs.  Watkins  and  Lattey. 

Agent  for  respondent:  Mr.  WiUon. 
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APPELLATE  CIVIL. 


Before  Mr,  Justice  L.  S.  Jackson  and  Mr,  Justice  Mitter, 

31EERUNNISSA     KHATOON,     Widow    of    MOULVIE    ABDOOL        1873 
ALl  (Jdoomknt-mbtob)  v,  MEER  MOZUFFER  HOSSEIN  CHOW-      "^"^^  ^^- 
DHRY  alias  MEHER  MEAH  and  another  (Dbcbbe-holdebs).* 

id  Yin  of  1859,    ss.  210,   211,  246— J?x«ctt/ioii   of  Decree-^  Claim    by 
pertonal  RepreseHiative  of  Judgment-debtor — Appeal^  Act  XXI II  o/"  1861, 
1, 11. 

Where  it  was  sought  to  execute  a  decree  obtained  against  a  person  who  had 
died  since  the  date  of  the  decree,  hj  attaching  certain  immoTeable  property 
in  the  possession  of  the  personal  representative  of  the  deceased  judgment- 
debtor,  and  such  personal  representative  claimed  to  hold  the  property  not  in 
Iter  zepresentative  character,  but  in  her  own  right :  Heldy  that  her  claim  was 
not  a  claim  under  s.  246,  Act  VIII  of  1859,  but  that  the  case  came  under 
n.  210  uid  211.  It  Was  a  matter  between  the  parties  to  the  suit  relating  to  the 
cxecaUon  of  the  decree,  and  as  such  was,  under  s.  11,  Act  XXIII  of  1861,  to 
he  determined  by  the  Court  executing  the  decree,  and  not  to  form  the  subject 
^^  ft  regular  suit.    The  order  rejecting  the  claim  was  therefore  open  to  appeal, 

The  appellant  in  tliu  case,  Mussamut  Ameerunnissa  Kha-> 

ti>oii^  waB  tlie  widow  and  one  of  the  representatives  of  Moulvie 

^bdool    AH,    deceased.     The    respondents,    Meer    Mahomed 

Mozuffer  Hossein  and  others,  had  brought  a  suit  and  obtained 

&  decree  against  Abdool  Ali,  against  which  decree  an  appeal 

^M  preferred  to  Her  Majesty    in  Council,  and  Abdool  Ali 

iiftving  in  the  meantime  died,  Ameerunnissa  came  on  the  record 

^  a  defendant;  but  the  original  decision  was  affirmed.     The 

pUintife  now  sought  to  execute  their  decree  by  attaching  the 

immoveable  property  in  the  possession  of  Ameerunnissa  and 

^^herg,  and  thereupon  Ameerunnissa  represented  to  the  Court 

^hat  she  was  in  possession  of  such  immoveable  property,  not  as 

^^presentative  to  the  deceased  Abdool  Ali  but  in  her  own  riirht 

AniB  objection  or  plea  of  Ameerunnissa  appears  to  have  been 

^^t  with  by  the  Court  below,  as,  indeed,  it  seems  to  have  been 

Warded  by  all  parties,  as  a  question  arising  under  s.  246  of  the 

^Miscellaneous  Regular  Appeal,  No.  89,  preferred  on  the  26th  March  1873, 
*^^  the  order  of  the  Subordinate  Judge  of  Zilla  Backergunge,  dated  the 
^February  1873. 
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^^7^        Civil  Procedure  Code,  and  the  Subordinate  Judge  in 


AMBRBuif-    ^vith  it  observed  :—*•  In  summary  cases  it  is   unnecea 

Khatoon     observe  anything  as  regards  the  invalidity  of  the   do< 

Mbbr  Mozuf-  filed  by  ihe  objector.     It  is  only  necessary  to  determine 

CHowonuY.  siou  by  right  of  inheritance  which,  under  the  circumsta 

this  case  and  case  No.  82  mentioned  above,  is  proved,  thai 

claimant  objector  holds  possession  over  the  said  proper 

right  of  inheritance  from  Moulvie  Abdool  AH,  deceaseo 

ment-debtor."    Ameerunnissa  now  appealed  to  the  High 

on  the  ground  that  her  objection  had  not  been  ti*ied  out. 

Baboos  Bomesh  Chunder  Mitter  and  NuUit   Chunder  * 
the  appellant. 

Mr.    Woodroffe  (with  him  Baboos  Kali  Mohun  Doss, 
Mohun  Doss,  and  Kashihant  Sen)  for  the  respondent^ 

The  arguments  fully  appear  in  the  judgment  of  the 
which  was  delivered  by 

Jackson,  J.  (after  stating  the  facts  as  above,  and 
ing,   with    reference   to    the    Judge's    mode   of   dealin; 
Ameerunnissa's  plea,  "  that   looks  very  much  like  tryi 
side  of  the  case,  and  refusing  to  try  the  other,"  contini 
Mr.    Woodroffe,    who   appears  for   the    respondents,  cc 
that  this  being  a  decision  on  a  claim  under  s.  246,  th 
of  the  Court  below  is  not  subject   to  appeal,    but  the 
aggrieved  is  at  liberty  to  bring  a  suit  to  establish  hei 
Several  cases  have  been  cited  to  us    in    which,    unqu 
.  ably,   this  view  of  the   case   has   been   taken,   notably, 
raja  Dkeraj  Mahatab    Chund   Bahadoor  v.  Alussamut 
Dossee  (1),    Shurfun    Bebee  v.    The  Collector   of  Sam 


(1)  6  W.  R.,  Mis.,  61. 

(2)  Before  Mr.  Justice  Phear  and  Jftslice 

Sir  C,  P.  Hobhatue,  Bart, 

The  24th  July  1868. 

SHURFUN       BEBEE  (Dbfbndart) 

r.    THE   COLLECTOR  of     SARUN, 

REPRR8ENTINO     THE  COURT      OF    Juggodanufid     Mookerjee      i 
WARDS  (Plauitiff).*  respondent. 

*  Special  Appeal,  No.  707,  preferred  on  the  27th  March  1868,  against  the  decr< 
Judge  of  Zilla  Sarun,  dated  the  80th  December  18G7,  affirming  the  decree  of  lb 
of  Chuprab,  dated  the  15th  February  18G9. 


Act  VIII  of  1859,  $.  2\^^Exteut 
sonal  Representative^ 

Messrs.  /?.  E.  Tioidale  and 
gory  for  the  appellant. 

Baboos  Kishen  Kishore  O 
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J.  B.  Raiaey{\ ),  Harts  Chandra  Gupta  v.  Srimati  Shashi        1878 
I  Gupli{2),  aud  Kali  Charm  Gir  Gouain  v.  Banashi  Mohan  ~^i^^^ 


lfi88;i 

KlfATOi 


1  judgment  of  the  Court  was    in  1842,  among  other  mehals,  settled  ,,       Jv 
^"^  ^y  t^e  «   annaa  share  with    Oopadhia's  'Jku "h^^ 

BABjJ.— The  plain  tiff  in  this  suit,    ^»dow  as  representing  the  proprietor,    ^'«owoh 
ng  that  he  is  owner  in  possession    ^^^    ^**®    husband,     then    deceased, 
e-third  of  an  8  annas  share  of  a    ^^™  Oopadhia's  widows   the  plaintiff 
ied  maura,   and  that  his  enjoj-    ^^^rired    by    purchase  the    one-third 

thereof  is  menaced  by  reason    ^^  }^^  ®  ^nna  share,  in  respect  of 
i  defendant  having  attached  it,     ^^*^^  ^®  ■"®«- 

1  it  to  be  sold,  and  then  himself  '^^^  ^f  ®  P"*  forward  by  the  de- 
wed it,  in  execution  of  a  decree  ^^^^^^^  ^  certainly  very  remarkable. 
>j  bim  against  a  third  person,  ^*'^  ^"®  exception  he  scarcely  con- 
for  a  declaration  of  his,  the  ^'^^^'les  *^e  plaintiff^s  facts.  He  says 
Ts,  right  of  ownership  and  *^*  ^^  ^^  become  by  purchase  the 
non.  holder  of  a  decree  which  was  obtained 

title  whicli  the  plaintiff  set^    ^^  ^®^^  against  the  heirs  of  Shabamut 
J  follows :— The  8  annas  share    ^^  *  money  debt  of  the   latter,   and 
stion    formerly     belonged     to    ******  *"  execution  of  that  decree  he,  in 
lahamut   Ali   Khan,    who,    by     ^®^^»  caused  the  rights  and  interest  of 
eds  made  in  the  years   1810     ^usseerut  (Sbahamut's  third  son)  in 
13  respectively,  mortgaged  it,    *^®  mauza  in  question  to  be  attached 
be  form  of  a  conditional  sale,     *"^  *^^^»  ^^^  ^^  *^at  sale  he  himself, 
ihal  Oopadhia.    Shahamut  had    *^®  decree-holder,   became  the  pur- 
>n8,  Hossein  Ali,  Soojut  Ali,    ^^^^^'    Standing  thus  in  the  shoes  of 
aseerut;  and  in  1819  he  sold     ^"*^^®'^»**»  ^e  maintains  that  the  plain- 
all    hid     property,    including    *f^^as  not  made  out  a  right  to  posses- 
nises  mortgaged  by  the  deeds    ^^^^  ^^  *^®  "^*^®  *®  ^^^<5h  Nusseerut, 

and  1813,  to  his  two  eldest  "®  ?°®  ^[  Shahamut 's  three  sons,  was 
'ossein  AH  and  Soojut  Ali.  f"*^^led  in  the  8  annas  mauza,  sub- 
bllowing  year,  1820,  these  two  J®<^*  *»  t^e  first  mortgage  transaction 
ith  the  view  to  liquidating  ®^  ^®>^  ^"^  1813 ;  because  the  sale  of 
ler's  debts,  entered  into  a  new  ^^\^  ^^'  ^®  *^®"»  *  fraudulent  trans- 
ient   with     Oopadhia,    and,     *^**®"  between  the  father   and    the 

other    things,    got    him   to     ^^^  ^^^^^  brothers,  and  the  foreclo- 

fresh  mortgage  from  them  of  ®"^.  ^^^^^"^  against  Hossein  and" 
las  share,  in  lieu  of  the  origi-  ^^J"*  in  1 83 1  could  not  affect  Nussee- 
mortgages  of  the  same  given    ^"*'*  interests. 

ndl813.  Afterwards,  name-  I*  appears,  further,  as  part  of  the 
30,  Oopadhia  took  due  steps  ^^^^  °/  *^|^  ^^®'  <^a*.  wl»en  the  pro- 
losing  the  mortgage  against  P®*'*^  i"  suit  was  attached  in  1866  at 
lud  Soojut,  and  obtain^  his  *^®  defendant's  instance,  in  execution 
ree  for  foreclosure  in  1831.  ^^  .^^*  decree  of  1836,  the  present 
ntly  to  this  again,  it  appear-  P^*^i»t»ff  ^^^7  preferred  his  claim  to  it 
the  mauza  was  being  held  ""^^"^  *^®  provisions  of  s.  246  of  Act 
ayment  of  Qovernment  reve-  ^^'^  ^^  ^®^^»  ^"'  ^^^  cl»"n  was 
3ovcrument  revcuucd  it,  and      (I)  6  B.  L.  R.,  725.     (2;  Id,  721. 


BENGAL  LAW  REPORTS.  [VOL.  XIL 

1878        Das  Baboo  (!)•     The  leading  case,  so  far  as  report  is  concened 
*L",;ry''*    on  the    point,    is    that    of  Sheikh    Wahid    AH    v.   Mussawni 

^HATOOlf 

krMozi'f-  disallowed  by  the  Court  which  was  hare  been  not  proper!/  applwd  bj 

R  HossKiK  charged  with   the  execution   of  the  them  (see  8.  203,  Act  VIII  of  IM\ 

HOWDHItY  X  »  /- 

decree.    And  thereupon  the  plaintiff  Now,  in  1866,  when  the  deetee  vu 

brought  this  suit  sought  to  be  executed,  Shahamut  hi 

1  cannot  help  thinking  that  there  been    dead  upwards    of  fortj  jciit} 

has  been  very    much   of  a  blunder  and  it  is  literally  absurd  to  talk  of 

made  in  these  execution -proceedings,  there  being  at  that  time  any  propei^ 

and  that  by  reason  thereof  the  plain-  seizable  as.  belonging  to  him.    It  i»- 

tiff  has  been  placed  in  a  false  position,  maiued,  then,  to  the  execution-creditor 

He  and  his  predecessors  have,  by  the  to  establish  that, 'on  the  death  of  Sha- 

admission  of  the  defendant,  been  in  hamut,  property  of  his  passed  to  tiM 

the  enjoyment  of  this  property  as  of  defendants,  which  had  not  been  dslj 

right  for  nearly  forty  years  ;  and  it  applied  by  them.    Upon  his  sAcesd* 

cannot  be  just  that,  because  the  de-  ing  in  doing  this,  he  would  beeoBS 

fendant   has    chosen    to    seize  it  in  entitled  to  ask  for  ihe  attachment  md 

execution  of  a  decree  against  a  third  sale  of  an  equal  amount  of  property 

person,  the  plaintiff*  should  be  reduced  belonging  to  the  defendant  or  defood- 

to  the  necessity  of  bringing  an  action  ants,   whom  he    had    shown   to  ^ 

to  defend  his  possession,  and  for  that  guilty  of  such  misapplication.    It  does 

purpose  to  prove  his  title,  as  if  be  not    appear    that    any    step    of  tbis 

were  seeking  to  get  it  out  of  the  hands  nature  was  taken,  and,  thereforOt  ^ 

of  one  who  was  de  facto  holding   it  foundation  has  been  laid  upon  wh*^ 

with  a  presumptive  show  of   right,  the  execution -creditor  could  base  "^ 

The  truth  is,  as  it  seems   to  me,  that  claim   to  seize  the  right,  title,    tf^ 

the  Court  which  issued    process    of  interest  of  his  judgment-debtor^    ^ 

execution,  misapprehended  its  duty  in  any  property.     Under  this  view 

that    respect.    The  decree  of    1836  facts,  he    ought   not    to    have  b^^ 

was  passed  against  certain  defendants,  allowed  to  seize  and  sell  Nusseers^^ 

including,  I  suppose,  Nnsseerut,  not  as  rights  and  interests  in  the  prop^ 

persons  individually  liable  thereunder,  which  is  in  suit.    But,  moreover,  wl^ 

but  as  representatives  of  Sbahamut ;  the    decree    against    Nusseerut    m^ 

consequently,    by    the     present    law  others,   representatives  of  Shaham^-^ 

which    regulates    the    execution    of  was  sought  to  be  executed  in  IB^^ 

decrees,  and  which  did  so  in  1866,  the  Nusseerut  himself  had  long  been  dea.^^ 

decree  could  be  executed  only  by  the  and  even,  supposing  that  his  own  pr^^^ 

attachment  and  sale  of  property  of  perty  was  originally  liable  to  satia^^ 

the  deceased  Shahamut,  unless  the  de-  that  decree,  it  had  by  his  death  poas^^ 

fendants  failed  to  satisfy  the   Court  to  other  hands,  and  effectually  change^ 

that  they  had  duly  applied   all  such  owners.       The      execution-creditor^i^ 

property    of  the    deceased    as     was  sole  resource  would  therefore  be  th^ 

proved  to  have  come  to  their  posses-  property  of  Nusseerut^s  representa" 

sion,  in  which  case  the  decree  might  ives,    on   the  like    hypothesis    as  to 

be  executed  out  of  property  belong-  misapplication,  if  property  of  Nussee- 
ing  to  the  defendants  to  the  extent  of 
the  deceased's  property     proved    to  (1)  6  B.  L.  R.,  727, 
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umayi  (I).     In   that  case,   where   a   suit   had   been    brought        1873 
y  tlie  party  complaiuiiig  of  the  wrongful  sale  of  a  property    Amekuuk- 

nISSA 

KnATOov 

nt  came  to  their  hands,  as  was  made  seems  to  me  tbat  this  suit  should  be  Mrrr  Mozui 
itttbecaae  of  Nusseerut,  when  treated  dealt  with  as  if  the  defendant  were  in  ^i^owdury! 
M  representatiye  of  Shahamut  <S3.  the  position  of  plaintifi  seeking  to 
210  and  211  of  Act  Till  of  1859);  establish  a  right  to  follow  the  assets 
ttd  it  is  not  pretended  that  any  en^  of  Shahamut  into  the  hands  of  the 
<)Biij  has  been  held  as  to  whether  or  present  holder,  and  to  take  them  in 
Botany  assets  of  Nusseerut  overcame  satisfaction  of  Shahamut's  debts, 
to  the  hands  of  his  representatives  The  onus  is  on  him  to  make  out  that 
BOW  on  the  record ;  and,  if  so,  to  what  he  has  an  equitable  right  to  this  pro- 
extent  thej  were  rightly  applied.  The  perty,  which  originated  either  at  the 
truth  is,  that  a  mistake  has  been  made  death  of  Shahamut,  or  which  sprung  up 
w  considering  that  certain  provisions  in  consequence  of  the  decree  against 
of  Act  VIII  of  1859,  relative  to  ob-  Shahamut's  represenUtives,  and  has 
Wning  execution  of  a  decree  against  survived  the  alienations  of  the  last 
^  linng  judgment-debtor,  are  appli-  thirty  or  forty  years,  so  as  to  enable 
*J>le  where  execution  is  sought  after  him  to  assert  it  against  the  present 
^  jadgment-debtor  is  dead.  While  plaintiff.  It  is  obvious  that  a  task  of 
le  QULQ  ir  alive,  property  belonging  this  kind  is  not  likely  to  be  an  easy 
>  him  may  be  in  the  hands  of  others  one  under  any  circumstances.  I3ut 
^  himself^  and  hence  the  necessity  in  this  oase  the  defendant's  own  story 
^  some  such  provisions,  as  those  of  entirely  cuts  the  ground  from  under 
246,  for  the  pnrpose  of  preventing  him.  He  does  not  pretend  that  there 
^aiion  and  fraud.  But  by  the  is  in  the  plaintiff's  hands  any  property, 
et  of  the  debtor's  death  his  pro-  which  can  be  unconditionally  taken 
!rty  passes  from  him.  It  may  be  in  satisfaction  of  a  decree  against 
^  it  will,  in  the  hands  of  the  trans-  either  Shahamut  or  Shahamut's  repre- 
ree,  remain  still  liable  to  satisfy  the  sentatives.  All  he  says  amounts  to 
deesied*s  debts  ;  bat  if  so,  the  trans-  this,  namely,  that  the  right  of  Nussee- 
!IM  finr  the  same  reason  becomes  the  rut  to  redeem  the  property  in  suit  it 
^nesentative  of  the  deceased  for  the  still  alive ;  that  this  right  to  redeem, 
■ayioent  of  those  debts,  and  the  pro-  considered  as  a  beneficial  interest 
ter  mode  of  getting  at  such  property  in  the  land,  is  liable  to  be  taken  in 
^  the  deceased  as  he  holds,  is  to  put  execution  of  the  decree  against 
t^ion  on  the  record  in  the  place  of  the  Shahamut's  representatives  ;  tbat  it 
deceased  in  the  ordinary  mode,  which  has  been  so  taken  ;  and  that  he  has 
^^^  necessitate  the  establishment  bought  it.  I  need  not  point  out  that 
^^representative  character,  or,  else,  even  if  all  this  be  correct,  it  does  not 
ts  bring  a  regular  suit  against  him.  give  the  defendant  a  title  to  the  pro- 
^here  is  no  ground  for  treating  him  perty  which  is  the  subject  of  contest. 
^  if  he  were  holding  henami  fbr  the  According  to  this,  his  own  account,  he 
^  nian,  and  therefore  no  ground  for  has  bought  nothing  which  the  plaintifi 
'^'^g  as  if  s.  246  applied.  has.  He  has  only  purchased  the  right 
With  these  viewsand,  indeed,  on  the  to  stand  in  Kusseerut's  shoes.  At 
'^  of  the  case  as  it  is  disclosed  by 
^  representationa  of  both  sides,  it  (1)  2  B.  L.  B.,  F.  &,  73. 
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1878  belopgiDg  to  her,  and  in  her  poasession  under  the  cire 
Ambkrus-  stances  contemplated  in  s.  24S,  the  plaintiff  Mussamat  Jnm 
Khatooh  having  been  the  representative  of  the  original  debtor^ 
Hbkr  Mokuf-  claiming  to  hold  the  land  in  dispute  in  her  own  ri| 
CflowDHKT.  the  Chief  Justice,  with  the  concurrence  of  the  majority 
the  Court,  held  that  the  suit  would  lie,  and  that,  in  a  cerl 
sense,  Mussamut  Jumayi  had  not  been  a  party  to  the  origi 
8uit>  It  appears  to  me  that  in  all  those  cases  some  coe 
sion,  and  a  great  deal  of  refining,  have  arisen  out  of  the  ci 
ous  practice  in  the  mofussil  of  suing  a  defendant  in  8C 
**  capacity''  as  it  is  called.  The  Civil  Procedure  Code  in  s. 
prescribes,  that  amongst  the  particulars  which  a  plunt  is 
contain  are  the  name,  description,  and  place  of  abode  of 
defendant,  and,  in  the  body  of  the  plaint,  the  circumstances 
of  which  the  liability  of  the  defendant  is  to  be  established  m 
be  set  forth.  It  seems  to  me  very  inconvenient  that 
defendant  should  be  described  as  holding  some  capacity.  Wli 
a  suit  is  brought  under  s.  203  of  the  Procedure  Code  agai 
the  representative  of  a  deceased  person,  it  seems  to  me  that 
defendant  should  be  described  as  stated  in  s.  26,  and  the  pU 
should  contain  an  allegation  that  he  is  the  representative 
such  a  deceased  person,  and  the  suit  is  brought  against  him 
defendant  on  that  account :  and  if  the  particulars  in  the  pis 
are  made  out,  a  decree  will  pass  against  him  under  s.  2 
S.  210  provides: — ^^If  any  person  against  whom  a  decree 
been  made  shall  die  before  execution  has  been  fully  I 
thereon,  application  for  execution  thereof  may  be  mi 
against  the  legal  representative  or  the  estate  of  the  person 
dying  as  aforesaid;"  and  s.  211  says: — "If  the  decree 
ordered  to  be  executed  against  the  legal  representative,  it  d 
be  executed  in  the  manner  provided  in  s.  203  for  the  exe 
tion  of  a  decree  for  money  to  be  paid  out  of  the  propertj 
a  deceased  person."  It  seems  to  me  that  the  present  cm 
one  falling  precisely  under  those   terms.     It  was  sought 

most,  this  gives  him  a  right  to  sue  for  not  to  interfere  with  the  decisio 

redemption,  and  he  has  no  sort  of  the  Lower  Appellate  Ck>urt,  and 

claim  to  the  judgment  in  this  suit.  this  appeal  should  be  dismissed 

For  these  reasons,  I  think,  we  ought  costs. 
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execute  the  decree,  originaUy  obtained   agaiDst  Abdool  AH,        J  8^8 
against  Ameerunnissa  as  one  of  liis  legal  representatives,  and    ^^^j^^^^' 
wch  application  was,  and  must  have  been,  based  upon  the  ground      Koatoow 
that  Ameerunnissa  was  in  possession  of  property  belonging  to  the  MkerMozuf 
estate  of  Abdool  Ah,  which  property,  accordingly,  the  Court  was    CMowou»y, 
a^ked  to  attach  with  a  view  to  sale,     Ameerunuissa's  answer  to 
that  application  being  that  she  held  that  property,  not  as  the 
legal  representative  of  Abdool  Ali,  but  in  her  own  right,  it 
appears  to  me  that  that  has  been  mistakenly  teiined  a  setting 
op  of  a  claim  under  s.  246,  whereas  it  was  in  reality  the  answer 
of  Ameerunnissa  to  the  execution-creditor's  application.     This 
being  a  view  different  from  that  taken  in  previous  cases  by  this 
Court,  we  should  have  been  under  the  necessity  of  referring 
the  matter  to  a  Full  Bench,  if  it  were  not  for  the  decision  of  the 
Judicial  Committee  in  the  very  case  of  Chowdry  Waited  Ali  v, 
Mussamut  Jumaee  (1),  in  which  an  appeal  was  made  against 
^e  judgment  of  the  Full  Bench  already  referred  to.     In  that 
jodgment  their  Lordships  say  that  ^^  they  are  unable  to  assent  to 
B<^eof  tlie  reasons  on  which  the  High  Court  have  founded  their 
jodgment"     They  proceed  : — **  It  is  obvious,  therefore,  that  a 
P^7  in  a  representative  character  is  so  distinctly  a  party  to  the 
^^it,  that  under  certain  conditions  his  own  private  property  may 
be  attached  and  sold.  Itis  true,  that  to  fix  him  with  this  liability, 
it  most  be  shown  that  he  had  received  property  of  the  deceased, 
of  which  he  has  failed  to  prove  a  proper  disposition.    But  these 
tilings  are  all  cognizable  and  proper  to  be  ascertained  in  the 
nit  in  which  the  decree  is  made,  during  the  progress  of  the 
zeention-proceedings  founded  upon  such  decree :"  and  I  should 
lention,  it  appears  to  me,  that  they  should  be  ascertained 
irectly  under  application  under  ss.  210  and  211. 
Their   Lordships    then  intimate  that  they  would  not  have 
pfaeld  the  judgment  of  the  High  Court  if  it  rested  upon  such  a 
round  alone,  but  that  they  consider  there  are  other  grounds 
pon  which  the  judgment  can  be  supported,  and  they  proceed 
>  state  what  those  were.     The  learned  Counsel  for  the  respond- 
it  represented  to  us  that,  in  these  circumstances,  the  observa- 

(1)  11  B.  L.  R.,  149. 
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'»78        tions  of  their  Lordships  in  the  Judicial  Committee  as  to  ir 

^"JaMA ""    *  pitrty  in  a  representative  character  ia  a  party  to  thi 

KnATooir     ought  to  be  dealt  with  as  obiter  dicta,  and  he  stated  that  the 

Mrbr  Mozrr-  of  the  Judicial  Committee  themselves  have  intimated  tha 

Chowdhut.   do  not  desire  that  any  observations  thrown  out  by  them 

course  of  judgment^  in  regard  to  matters  which  are  not  nee 

for  the  decision  of  the  case  in  which  that  judgment  is  given,  i 

be  used  as  authoritative  opinions.     I  can  only  say  that  1 1 

have  some  hesitation  in  so  dealing  with  observations  delibc 

made  by  their  Lordships  on  a  point  directly  arising  in  th< 

though  not,  perhaps,  necessary  to  the  decision*     It  appears 

that  in  that  particular  case  the  Judicial  Committee  had 

lutely  declared  that  the  judgment  of  the  High  Court  oou 

have  been  supported  but  for  other  facts,  which  they  pro< 

to  state*    Be  that  as  it  may,  I  think  at  least  the  express 

opinion  by  the  Judicial  Committee  does  so  far  relieve  usfrc 

weight  of  authority  of  previous  decisions  of  this  Court,  tl 

may  venture  to  act  upon  our  own  view  in  this  case. 

said  that  this  case  appears  to  me  to  come  under  ss*  2! 

21 L     Another  reason  which  makes  me  think  that  the 

not  one  under  s.  246,  is  that   the  first  sentence  of  tha 

tion  appears  to  exclude  such  a  case  as  this.     It  says : — ** 

event  of  any  claim  being   preferred  to,  or  objection  < 

against,  the  sale  of  lands,  or  any  other  immoveable  or  mo 

property,  which  may  have  been  attached  in  execution  of  a  c 

or  under  any  order  for  attachment  passed  before  judgmc 

not  liable  to  be  sold  in  execution  of  a  decree  against  the  d 

ant,  the  Court  shall,  subject  to  the  proviso  contained 

next  succeeding  section,  proceed  to  investigate  the  sam 

the  like  powers  as  if  the  claimant  had  been  originally  n 

defendant  to   the  sqit,  and  also  with  such  powers,  as  i 

the  summoning  of  the  original  defendant,  as  are  contai; 

s.  220."     Surely  that  section  could  never  have  been  intei 

apply  to  cases  in  which  the  objector  was  the  original  defn 

That  seems  to  show,  I  think,  conclusively,  that  where  i 

claiming  in  her  own  right,  although  sued  in  a  represe 

capacity  as  it  is  called,  has  had  a  decree  passed  agaii 

under  s.  203,  in  that  case  any  objection  of  her  in  her  p 
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light  to  the  property  could  not  be  dealt  with  under  b.  246.        1878 
Aj  the  proceedings  under  sa.  210  and  211  are  to  be  dealt  with    Ambbruv- 
in  the  same  manner  as  those  under  s.  203^  it  appears  to  me  that     Kbatoov 
ths  same  principle  applies.     That  being  so^  the  case  appears  to  Mrkr  Mozur- 
eome  clearly  under  the  terms  of  s.  11^  Act  XXIII  of  1861,   Cuowduht. 
•ad  to  be  one  of  those  questions  between  the  parties  to  the  suit, 
•ad  relating  to  the  execution  of  decree,  which  are  to  be  deter- 
auned  by  the  Court  executing  the  decree,  and  which  are  not  to 
be  the  subject  of  a  regular  suit 

It  may  be  said  that  a  claimant  under  s.  246  sets  up  an  affir- 
iiiiti?e  case,  while  a  judgment-debtor  under  s.  203  or  s.  210  sets 
ip a  negative  case ;  but  this  is  a  shadow  and  does  not  affect  the 
real  substance  of  the  matter.  I  think,  therefore,  that  in  this 
eaae  an  appeal  lies ;  and  if  an  appeal  lies,  we  must  consider 
whether  the  matter  has  been  properly  dealt  with  by  the  Court 
below.  It  appears  to  me  that  it  has  not  been  so  dealt  with ;  that 
the  real  issue  in  the  case  has  been  misconceived ;  and  that  the 
Subordinate  Judge  has  declined  to  enter  into  the  evidence  which 
vn  quite  material  on  the  subject  to  be  decided.  I  think  the  best 
eoone  would  be  to  frame  the  proper  issues  ourselves,  and  send 
diem  to  the  lower  Court  for  finding  thereupon.  Accordingly, 
we  frame  the  following  issue  : — 

Whether  the  property  which  has  been  attached,  and  which 
11  admittedly  in  the  possession  of  the  appellant,  is  a  property 
which  came  ioto  her  possession  as  part  of  the  estate  of  the 
deeeased  Abdool  Ali  ?  On  this  issue  the  parties  will  be  at 
liberty  to  offer  any  evidence  they  think  fit 

Appeal  allowed. 
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Before  Sir  Richard  Conchy  Kt.,    Chief  Justice,    Mr.  Justice   Glover,  fli 

Air.  Justice  MiUer, 

1873        L  P.  D.  BROUGIITON,  Administbatob-Gbkeral  or  Bengal,  and  Exi 

^'  CUTOE    APPOINTED    UNDEB    TUB    NViLL  OP  THE  LATE   ABRAHAM    P060SI 

(Defendant)  o.  J.  G.  N.  POGOSE  and  anotbbb  (Plaintiffs).* 

ArvMuian  Will — Construction — Devise — Absolute  Estate^ 

Estate  for  Life. 

An  Armenian  bj  bis  will  in  tbe  Bengali  langaoge  made  a  gift  to  bis  M 
in  tbe  following  terms  :— '*!  bequeatb  to  X  as  salamoH  mj  talookf  (wluohli 
named)  and  Rs.  6,000  in  caib.  He  sball  enjoy  tbe  profita  of  the  aforeni 
talook.  On  bis  demise  bis  sons  sball  get.  Tbe  mooktears  sball  make  over  toth 
satisfaction  of  A.*^  Held  tbat  tbe  will  was  to  be  construed  according  to  eqnit 
and  good  conscience,  and  not  according  to  Englisb  law.  Tbe  rule  applieaU 
was  tbat,  unless  a  contrary  intention  appeared,  tbe  estate  giren  was  an  absolot 
one.    A  took  an  absolute  estate  under  tbe  devise. 

Nicholas  Mabcab  Pogosb^  an  Armenian  resident  of  Dacei 
and  a  member  of  the  Armenian  churchy  by  his  will^  made  in  di 
Bengali  language^  and  dated  the  22nd  Aghran  1236  (5th  Decen 
ber  1829)^  appointed  his  two  sons^  Gregor  and  Petruse^  mookteftr 
in  respect  of  all  his  estate  and  effects  whatsoever^  und^  subject  1 
certain  specific  gifts  and  legacies^  devised  and  bequeathed  i 
them^  and  on  their  deaths^  to  their  sous^  all  his  moveable  ac 
immoveable  property,  in  the  following  terms : — 

'*!  bequeath  to  Gregor  Baba  a  moiety  of  my  entire  properties,  moveab! 
immoveable,  &c.,  aforesaid,  save  and  except  the  amount  of  salamaii  ai 
otber  expenses  ;  and  the  otbcr  moiety  to  Petruse  Baba.  They  sliall  i 
be  at  liberty  to  make  alienations  by  sale  or  gift.  Tbey  shall  enjoy  t 
profits.  On  tbeir  demise  tbeir  sons  will  become  proprietors  of  the  sbai 
of  their   respective   fnthers." 

Among  other  provisions  in  the  will  were  the  following: — 

"  3.     I  have,  during  my  life,  allowed  maintenance  to  my  wife  and  so 
I  have  no  concern  whatever  with  their  debts  of  any  description.     Tl 
sball  not  be  at  liberty  to  sell,  or  cause   to  be  sold  by  auction, 
properties  immoveble  for  tbeir  debts, 

*  Regular  Appeal,  No.  112  of  1S72,  from  a  decree  of  tbe  Judge  of  Da 
dated  tbe  15tb  February  1872, 
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*'4.  My  8ons  shall  give  to  my  wife  Catherine  Bebee  the  eam  1873 
)!  Bs.  25,000  as  salamati  (gift),  the  large  one-storied  house  io  Buouohtoit 
SicbeepaDdoripa,  formerly  occupied  by  Amsooddee  Buksh,  and  her  own  Foooes. 
jewels  and  articles  as  may  be  forthcoming,  and  Bs.  200  per  month 
bj  way  of  maintenance.  They  shall  not  demand  rent  of  my  pur- 
ehased  house  occupied  by  my  eldest  daughter  Mussamut  Madalook 
Bebee,  widow  of  the  late  Pitrus  Manook,  during  her  life.  My 
mooktears  shall  pay  for  the  repairs  of  the  said  house.  She  shall 
get  Bs.  30  per  month  by  way  of  maintenance,  and  the  howla,  which 
used  to  be  recorded  as  comprised  in  Joar  Rutuudee,  as  long  as  she  liyes. 
Her  son  and  daughters  shall  receive  as  salamati  Rs.  3,000  at  Rs.  1,000 
eich.  My  second  daughter  Shachee  Bebee,  and  her  husband  Johannes 
MiQook  with  her  son,  shall  get  Rs.  11,000  as  salamati.  My  youngest 
daoghter  Woochoo  Bebee,  and  her  huaband  Lucas  Gregor,  shall  receive 
Bs.  5,000.  They  (the  mooktears)  shall  pay  to  Sreemutty  Chumam, 
wife  of  my  son  Gregor,  a  salamati  of  Rs.  1,000,  and  to  Sreemutty 
Akchftpur,  wife  of  Petruse  Baba,  a  salamati  of  Rs.  600.  They  shall 
ptjr  Archbishop  Pogose  a  salamati  of  Rs.  3,000,  and  to  Sreejoot 
Daor  Mookumn,  minister  of  our  Dacca  church,  a  salamati  of  Rs.  500  ; 
ttd  shall  purchase  a  house,  or  land,  of  the  value  of  Rs.  5,000,  for  the 
expenses  of  the  holy  church,  so  that  the  minister  of  the  church  for  the 
time  being,  who  may  offer  grand  mass  in  my  name  every  Wednesday, 
Bttjbepaid  out  of  the  profits  thereof." 

Then  came  the  folIowiDg  bequest  to  Abraham,  or  Abram, 
Pogose,  an  illegitimate  ecu  of  the  testator^  with  reference  to 
which  the  present  suit  was  brought: — 

^I  bequeath  to  Abram  Baba  as  salamati  my  talook  Joar  Narain  Pasha, 
in  the  district  of  Backergunge,  and  Joar  Shinghosree  and  Shakchooto, 
*Qd  Kismut  Bhoosa  Barree,  together  with  Bangalkandee  and  Nagor- 
^Ddee,  io  the  district  of  Mymensingh,  and  lis.  6,000  in  cash.  Ho 
shall  enjoy  the  profits  of  the  aforesaid  talook.  On  his  demise  his  sons 
shall  get.  The  mooktettrs  shall  make  over  to  the  satisfaction  of  Abram 
Baba." 

Iq  a  subsequent  part  of  the  will  was  another  bequest  to 
Abraham,  which  ran  as  follows  : — 

"I  bequeath  to  Abram  Baba  as  salamati  the  one-storied  house  which 
I  ftm  getting  'constructed  immediately  on  the  north  of  the  road  in 
Ifabalhi  Pakertolee,  formerly  belonging  to  Johannes  Manook." 

At  the  time  of  his  father's  death,  Abraham  Pogose  only  had 
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1878       an  illegitimate  son,  named  Gabriel,  who  subsequently  died,  lei 
iBouoHTON  ing  five  children. 

PoQosi.  Abraham  Pogose  died^  having  mad^  a  will  whereby  he  pc 
ported  to  deal  as  absolute  owner  with  the  property  left  h: 
hf  his  father,  and  whereof  he  appointed  the  defendant  execat< 
and  the  defendant  in  that  capacity  took  possession  of  his  estate 

The  present  suit  was  brought  by  the  sons  of  Gregor  ai 
Fetruse  Pogose  against  the  defendant  as  such  executor  for  possi 
Bion  of,  or  a  declaration  of  their  title  to,  the  property  mention 
in  the  first  devise  to  Abraham,  on  the  ground  that,  under  t 
will,  Abraham  took  only  a  life-estate,  the  devise  over  bei 
inoperative  as  he  died  without  issue. 

The  defendant,  on  the  other  hand,  contended  in  his  writt 
statement  that  the  devise  to  Abraham  Pogose  was  an  absoli 
and  valid  gift,  without  any  reservation  for  the  testator  and  I 
heirs  of  any  right  or  interest  in  the  property  devised  ;  that  1 
words  of  the  devise  over  were  mere  surplusage ;  that  i 
statement  that  Abraham  Pogose  died  without  issue  was  incorre 
inasmuch  as  Gabriel  Pogose  had  been  acknowledged  and  rec< 
nized  by  the  testator  in  his  lifetime  as  the  son  of  Abraham;  tl 
the  testator  had  no  intention  to  exclude  Gabriel  from  the  inhei 
ance,  but  meant  to  refer  to  him  in  the  devise  over  to  Abraha 
sons;  and  that  there  was  nothing  in  the  will  to  prevent  Abrah 
Pogose  from  conveying  away  the  properties  devised  to  him 
salamatiy  or  from  disposing  of  them  by  will. 

The  Judge  of  Dacca  dismissed  the  plaintiff's   suit,  hold 
that  Abraham  had  only  an  estate  for  life  under  his  father's  t 
and  that  inasmuch   as  he  died  without  legitimate   issue, 
devise  over  to  his  sons  failed. 

From  this  decree  the  plaintiff  appealed  to  the  High  Court 

Mr.    Woodroffe  (with  him  Messrs.   Berners,   Sanderson, 
Upton)  for  the  appellant 

The  Advocate-General,    offg.    (Mr.     Paul)  (with   him 
C.  Gregory  and  Baboo  Kalimohun  Dose)  for  the  respondents 

Mr,  Woodroffe. — Abraham  took  an  absolute  interest  ui 
the  will,  the  property  being  given  to  him  as  snlamafi,  w 
means  an   absolute  gift  or  present.      The  land  and  the 
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o(  Us.    6,000  were  given   iu  the    same   clause  of  the    will^        i^"!^ 


bui  it   is    not    pretended    that    Abraham    only    got    a    life-   Bkouohto 

interest  in  the  monej.    Upon  the  evidence  it  is  clear  that  the      Poqosb. 

testator  and  his  farailj  treated  and  spoke  of  Abraham  as  the 

son  of  the  testator^  and  recognized  Gabriel  as  Abraham's  son ; 

and  there  is  nothing  either  in  the  evidence,  or  in  the  will,  to  show 

that  the  testator  intended  to  give  Abraham  only  a  life-estate. 

The  words  of  the  gift  over  are  mere  surplusage*     The  ezpres- 

non'^OQ  his  demise"  is  a  liberal  translation  of  the  words  '^when 

be  is  no  more,"  which  occur  frequently  in  Bengali  wills  where 

no  snocession  of  estates  is  intended.     From  the  rest  of  the  will, 

it  is  dear  that  the  testator  well  knew  how  to  create  a  life-estate, 

witness  the  gifib  to  his  eldest  daughter :  again  in  the  gift  to  his 

flons  the  testator  imposes  a  restraint  on  alienation,  whereas  there 

unosnch  restriction  in  tlie  devise  under  consideration.     The 

^^7  question  in  the  case  is  as  to  the  rule  of  construction  to  be 

^)plied  to  the  will  of  au  Armenian.     It  is  submitted  that  it  must 

be  construed    according  to  principles  of  natural  justice;  and 

not  according  to  the  technical  rules  of  English  law.  Barlow   v. 

Orde{l);  but  even  were  the  latter  held  to  apply,  under  the  rule 

ui  Shelley's  case,  Abraham  would  take  an  absolute  estate. 

The  Advocate^  General  for  the  respondents. — The  gift  of  land  to 
Abraham  is  cut  down  to  a  life-estate  by  the  devise  over  to  his  sons, 
ttd  by  the  words  ^'  he  shall  enjoy  the  profits,"  which  amount  by 
^plication  to  a  restraint  on  alienation.  When  the  testator 
intended  to  give  an  absolute  interest,  he  framed  his  gift  in  a 
Cerent  way ;  thus  the  gift  of  the  Rs.  6,000,  although  made  in 
^e  same  clause  of  the  will,  and  the  gift  of  the  house  in  a  later 
clause,  are  without  any  words  of  limitation  or  restriction. 
[MiTTER,  J. — In  the  case  of  the  bequest  to  his  eldest  daughter, 
^^  testator  expressly  gave  a  life-estate].  A  life-estate  may  be 
created  by  the  words  **for  life"  or  by  any  other  words  which 
^(licate  the  testator's  intention  that  the  object  of  the  gift  was 
to  take  a  life-interest  only,  as  for  instance  "  until  death,"  or 
^oa  his  demise,"  or  ''  when  he  shall  be  no  more*"    Gabriel, 

(1)  5  B.  L.  B.,  1. 
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1878  being  illegitimate^  would  not  take  as  Vkputtro  (sod)  the  word  i 
Brouqhton  iQ  the  will.  Christian  marriage  entails  the  exclusion  of  ill 
PoGosE.  timate  children.  The  fact  that  the  testator  knew  that  Abral 
had  a  son  makes  no  difference;  Godfrey  v.  Davis  (1);  and 
use  of  the  plural  number  in  the  devise  over  to  Abraham's  i 
shows  that  the  testator  did  not  refer  to  Gabriel.  In  Barlok 
Orde  (2)9  the  illegitimate  children  were  expressly  nan 
Principles  of  natural  justice  may  be  applied  to  all  relat 
between  man  and  man  arising  from  contract  or  tort,  but  rij 
of  succession  and  the  like  must  be  governed  by  some  substan 
law.  The  Hindu  and  Mahomedan  laws  being  inapplicable 
this  case,  it  must  be  decided  according  to  the  modified  form  of 
English  law  which  constitutes  the  territorial  law  of  India,  : 
Secretary  of  State  v.  The  Administrator' General  of  Bengal  { 
thus  in  Musleah  v.  Musleah  (4),  the  English  law  of  iuheriU 
was  ap})lied  in  the  case  of  a  Jew  who  died  intestate,  with  res] 
to  his  property  in  the  mofussil. 

Baboo  Kalimohun  Doss  on  the  same  side. 

Mr.  JVoodroffe  in  reply. — When  after  a  bequest  words 
used  that  are  repugnant  to  the  gift,  they  are  of  no  effe< 
Doe  d.  Cotton  v.  Stenlake  (5).  Lord  Ellenborough  tl 
said  : — *^  The  words  ^  during  their  lives,'  after  the  devise  to 
daughter  and  her  heirs,  is  merely  the  expression  of  a 
ignorant  of  the  manner  of  describing  how  the  parties  whon 
meant  to  benefit  would  enjoy  the  property,"  Where  a  tesi 
uses  the  expression  "  in  case  of  death,"  the  question  is  whe 
he  means  "  at  or  from,"  so  as  to  restrict  the  prior  bequest 
life-interest,  the  general  rule  being  that,  where  the  beqnc 
simply  to  a  person,  and  in  case  of  his  death  to  another,  that 
first  takes  absolutely  (6).  In  cases  like  the  present,  the 
personalis  must,  if  possible,  be  ascertained — Rewun  Persa 
Mussumat   Radha   Beeby    (7).      Though   the   opposite   of 


(1)  6  Ves.,  43. 

(2)  6  B.  L.  R.,  1. 

(3)  1  B.  L.  R.,  O.  C,  87. 

(4)  1  Boul.,  234. 


(5)  12  East.,  515,  at  p.  517. 

(6)  2  Jar.  on  Wills,  Srd  ed.,  70 

(7)  4  Moore's  I.  A.,  137. 
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eems  to   be  laid  down  by  Markbj,  J.,  in    The  Secretary  of        ia73 
Jtote  V.    The  Administrator^General  of  Bengal  (1),  but  it  would    ««ouohton 

Vm 

tppear  that  Markby^  J.^  went  much  further  than  was  necessary      Pooosk. 
in  that  case,  and  his  opinion  is  inconsistent  with  expressions 
of  the  Privy  Council  in  Abraham  v.  Abraham  (2). 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.  (who,  after  stating  the  facts  shortly,  proceeded): — 
The  question  between  the  parties  depends  upon  the  construction 
^liich  is  to  be  put  upon  the  will  of  Nicholas  Marcar  Pogose. 

Ad  tliere  seemed  to  be  some  doubt  whether  the  translation  of 
the  will  in  the  paper  book  was  accurate,  we  have  had  the  will 
again  translated. 

The  terms  of  the  bequest  to  Abraham  Pogose  are  txA  follows  :— 
(His  Lordsliip  read  the  clause,  ante^  p.  75,  and  continued). — 
We  have  to  construe  this  will  according  to  equity  and  good 
conscience.  The  testator  does  not  appear  to  have  been  a 
person  whose  will  would  have  to  be  construed  according  to 
the  English  law,  and  the  rule  I  think  we  ought  to  accept 
18,  that,  unless  a  contrary  intention  appears,  we  should  consider 
that  the  estate  given  is  an  absolute  one.  That  is  the  rule 
^hich  has  been  made  the  law  of  England  by  the  Legislature  in 
^®  Wills  Act,  and  it  is  admitted  by  all  persons  to  be  a  most 
salutary  canon  of  interpretation  of  wills.  The  fact  that  the 
^gialatare  has  considered  it  right  to  enact  it  as  a  rule  of 
Interpretation  in  England  speaks  most  strongly  in  its  favor ;  and 
It  has  been  adopted  in  this  country  with  regard  to  certain  wills 
■^78.23  of  Act  XXV  of  1838.  Certainly,  when  we  have  to 
^Jistrue  a  will  made  by  this  person,  we  ought  not  to  apply  the 
technical  rule  of  English  law  that,  where  there  were  no  words  of 
wheritance,  the  estate  was  only  to  be  a  life-estate. 

Then,  applying  to  what  the  testator  has  said  the  rule,  that  we 
most  consider  the  estate  to  be  absolute  until  a  contrary  intention 
Appears,  let  us  see  whether  it  can  be  said  that  a  contrary 
ioteution  appears.     He  bequeaths  the  talooks,  and  Bs.  6,000 

(1)  1  B.  L.  R.,  O.  C,  87.  (2)  9  Moore's  I.  A.,  196. 
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1873        in  cash.     If  we  stop  here^  we  cannot  say  that  his  intention  wtf 
oooHTOM   anything  else  than  to  give  the  property  absolutely  ;  because  we 
'OOO0B.      cannot  suppose  that  he  Intended  to  give  the  Bs.  6,000  in  caA 
otherwise  than  absolutely.     He  did  not  intend  to  give  only  a 
life-interest  in  it,  and  yet  it  is  in  the  same  bequest  as  the  talooki. 
We  should  not  be  justified  in  saying  that,  when  he  included  ail 
in  one  bequest,  he  meant  by  the  words  *^  I  bequeath  ^  to  pre 
the  talooks  for  life  only,  and  the  cash  absolutely.     The  fair 
meaning  of  this  part  of  the  bequest  seems  to  me  to  be  that  he 
intended  to  give,  and  considered  he  was  giving,  the  properly 
absolutely  to  Abram  Baba,  who  apparently  was  his  natural  eon. 
Then,  do  the  words  which  follow,  "  He  shall  enjoy  the  profitB 
of  the  aforesaid  talook,  on  his  demise  his  sons  shall  get,"  show 
an  intention  to  limit  the   gift,  which   had   been  made  in  the 
previous  part  of  the  sentence,  to  a  life-estate  ? 

It  appears  that,  when  the  will  was  made,  Abraham  Pbgose  had 
only  one  son,  and  that  apparently  not  legitimate.     The  testator 
may  have  intended  to  include  him  by  the  term  '^  sons/'  but 
apparently  he  did  not  intend  this  particular  son  to  be  the  sole 
object  of  his  bounty.     If  he  had,  there  might  have  been  some 
pretence  for  saying  that  he  meant  the  property  to  be  enjoyed  by 
the  father  for  life,  and  afterwards  by  the  son.     But  he  says  tba* 
after  his  demise  **  his  sons  shall  get,"  referring  to  the  successio*^ 
which  after  Abraham  Pogose's  death  would  naturally  take  plac^' 
if  he  did  not  part  with  the  property  in  his  lifetime,  which  tb^ 
testator  probably  thought  was  not  likely  to  happen.     I  thiB^ 
these  words,  instead  of  showing  an  intention  on  the  part  of  tli^ 
testator  to  give  to  Abraham  Pogose  the  talooks  for  his  life  only^ 
and  make  a  gift  by  the  will  to  such  sons  as  Abraham  Pogose 
should  have,  only  describe  what   the  testator   thought  would 
really  follow  from  what  he  had  done. 

The  case  which  Mr.  WoodrofTe  quoted,  Doe  d.  Cotton  v.  Sten- 
lake  (1),  resembles  the  present.  There  it  was  a  devise  tea 
daughter  and  her  heirs  during  their  lives :  and  it  seems  to  have 
been  contended  that  the  devisees  were  to  take  life-interests  in 
succession,  but  Lord  Ellenborough   said  that  he  considered  the 

(1)  12  East.,  ^15. 
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rds  were  merely  the  expression  of  a  man  ignorant  of  the        1873 
.nuer  of  describing  how  the  parties^  whom  he  meant  to  benefit^  BRouanToir 

Vm 

)vM  enjoy  the  property ;  for  whatever  estate  of  inheritance  the     Poooss. 
tirs  of  his  daughter  might  take^  they  could  in  fact  only  enjoy 
\e  benefit  for  their  lives.     I  think  we  cannot  say  tliat  there  is, 
Q  this  will,  an  expression  of  an  intention  that  Abraham  Pogose 
ihould  take  other  than  an  absolute  estate  in  this  property. 

It  is  true  that,  in  a  subsequent  part  of  the  will,  there  is  another 
bequest  to  him  of  a  house.  It  is : — ^^  I  bequeath  to  Abram  Baba 
9ii^  salamati  the  one-storied  house  which  I  am  getting  constructed 
immediately  on  the  north  of  the  road  in  Mohulla  Pakertolee,  for- 
merly belonging  to  Johannes  Manook."  Here  there  are  not  such 
words  as  were  used  in  the  previous  bequest  But  I  do  not  think 
that  the  omission  to  say  anything,  in  that  part  of  the  will,  about 
the  taking  the  profit3  for  his  life,  is  sufficient  to  lead  us  to  think 
that,  in  the  former  part,  those  words  were  introduced  with  the 
utteotion  of  creating  a  life-estate  only.  There  seems  to  be  no 
reason  for  thinking  that  the  testator  intended  to  make  any  such 
^listinction  between  the  two  properties  which  he  was  bequeathing 
^  Abraham  Pogose.  That  he,  or  the  person  who  drew  the  will 
^'  him,  was  acquainted  with  the  expression  "  during  the  life," 
^d  might  have  used  it  if  the  intention  had  been  to  give  only  a 
''"^^eatate,  is  clear  from  another  part  of  the  will,  where  the 
rords, "  during  her  life-time,"  are  used  with  reference  to  a  gift 
^  his  daughter. 

I  think,  therefore,  applying  to  this  will  what  I  have  said  I 
^*^der  to  be  the  rule  of  interpretation  which  a  Court  of  Equity 
'Sbt  to  adopt,  that  the  estate  was  an  absolute  one,  and  that  the 
^iitiflTs  suit   must  consequently   be  dismissed.     The  decree 

^be  lower   Court  will  be  reversed,  and  the  plaintiff's  suit 
^i^ed  with  costs  in  both  Courts. 
•^  Mitter^  J.>  is  "ot  present,  I  have  to  add  that  he  concurs  in 

^Judgment. 

Appeal  allowed. 
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Before  Mr,  Justice  Phear  and  Mr.  Justice  Ainslie, 
Jme\.  BIBEE  SOHODWA  and  othbrs  (Plairtifw)  v.  M.  SMITH, 


(DsrERDANT).* 

Right  of  Occupancy — Zemindar  and  Ryot — RyoVs  Power  to  transfer — Mwa 

ProfiU. 

A  rigbt  of  occupancy,  which  is  not  transferable,  is  merely  a  right  on  the 
part  of  the  person  entitled  to  it,  to  occupy  and  till  the  soil  either  by  himself  or 
by  persons  dependent  on,  or  subordinate  to,  him,  tf^.,  his  servants,  lessees,  or 
licensees.  Therefore,  where  a  non-transferable  right  of  occupancy  mi 
transferred,  and  the  transferee  was  in  actual  possession  of  the  soil,  tilling  tod 
using  it  for  his  own  benefit:  Held  that  the  zemindar  had  arightofmit 
against  the  transferee  to  recover  possession  of  the  land. 

He  was  also  entitled  to  recover  as  damages  so  much  of  the  semindar*s  resti 
and  profits  as  the  defendant  had,  while  in  possession,  been  the  means  of 
preventing  the  zemindar  from  receiving. 

This  was  a  suit  for  possession  of  several  parcels  of  land  in 
Mauza  Gopaulpore.  In  the  plaint  it  was  alleged  tliat  Musm- 
mut  Sohodwa,  the  piincipal  plaintiff,  was  the  malik  of  an  eight 
annas  patti  in  Mauza  Gopaulpore ;  that  she  formerly  let  it 
in  tinca^  for  a  term  of  years  which  expired  in  1272  (1865-66), 
to  one  Cliowdry  Jugdeo  Naraiu  Sing,  and  that  the  defendani 
became  a  katkinadar  under  him ;  that  the  defendant,  takin; 
advantage  of  his  position  as  katkinadar^  contrived,  during  ih 
existence  of  the  ticca  lease,  to  get  possession  of  the  land 
in  dispute,  and  procured  kabalas  to  be  executed  in  his  favo 
by  the  ryots,  which  kabalas  purported  to  convey  to  hiB 
the  right  of  cultivation,  but  it  was  alleged  these  kabalas  wer 
inoperative  to  transfer  to  him  any  right  to  the  soil  for  fou 
reasons :  1st,  because  the  right  of  cultivation  of  the  tenani 
was  not  transferable ;  2ud,  that  the  ryots  who  executed  th 
kabalas  had  no  right  of  occupancy ;  3rd,  that  the  right  < 
cultivation  could  not  be  transferred  without  the  permission  < 

♦  Special  Appeal,  No.  777  of  1872,  from  a  decree  of  the  Officiating  Judj 
of  Tirhoot,  dated  the  5th  February  1872,  reversing  a  decree  of  the  Subordina 
Judge  of  that  district,  dated  the  27lh  July  1871. 
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andlord  ;  and  4111^  that  some  of  the  ryots,  who  had  executed 
\abalas  iu  favor  of  the  defendant,  were  not  ryots  or  occu- 
3  of  land  within  the  patti.  It  was  further  stated  that  the 
ndant  ought  to  have  ceded  possession  of  the  property 
;lie  determination  of  Jugdeo's  term,  but  that  he  refused,  when 
aired,  to  give  possession  to  the  plaintiffs,  and  that  he 
lained  in  wrongful  possession.  The  plaintiff  sought  to  set 
le  the  kabalas  and  to  recover  possession  of  the  lands  in 
pute  with  mesne  profits.  The  defendant,  while  admitting 
it  he  was  in  actual  possession  of  the  land,  and  also  admitting 
\  title  of  the  principal  plaintiff  as  alleged  by  her  and  the 
mination  of  the  ticca  lease,  stated  that  he  obtained  possession 
tlie  land  by  virtue  of  the  kabalas  which  the  plaintiffs  ques- 
»ned,  and  he  maintained  that  these  gave  him  a  good  title  to 
Itiyate  the  soil,  and  to  retain  possession  against  the  plaintiff. 
In  support  of  his  contention  that  the  ryots,  Iiis  vendors,  had 
ansferable  rights,  the  defendant,  besides,  parol  evidence,  put 
certain  original  pottas  under  which  some  of  the  transferring 
ots  claimed  rights  of  occupation,  and  also  put  in  a  number  of 
le  certificates,  which,  however,  were  with  respect  to  sales  iu 
^ecution  at  the  instance  of  the  zemindar. 
The  Subordinate  Judge  held  that  only  three  of  the  defend- 
't*8  vendors  had  a  right  of  occupancy,  and  that  only  over  a 
■udl  portion  of  the  land  in  dispute,  and  that  such  right  was 
>t  transferable.  He  accordingly  passed  a  decree  iu  favor  of 
'e  plaintiffs. 

On  appeal  the  Judge  held  that  the  vendors  of  the  defendant 
ere  ryots  who  had  rights  of  occupancy,  which  were  transferable, 
^cr  all  the  parcels  of  land  in  dispute ;  that  the  pottas  and 
^^pts  filed  by  defendant  proved  the  case  set  up  by  him ;  tiiat 
^e  sale  of  the  tenures  did  not  create  a  forfeiture ;  and  that  the 
'^tiff  could  continue  to  look  to  the  defendant's  vendors  for 
'^^  but  was  not  entitled  to  recover  possession  of  the  land. 
^  accordingly  dismissed  the  plaintiff's  suit. 

^^^  plaintiffs  appealed  to  the  High  Court. 

^^'  Woodroffe  (Mr.  C.  Gregory  and  Baboo  Chunder  Madhub 
^*^  ^ith  him)  for  the  appellants. 
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The  Advocate- General,  offg.  (Mr.  Paul)  (Mr.  Twiddk  a 
Moonshee  Mahomed  Yusoof  yRiih  him)  for  the  respondent 

Mr.  Woodroffe  contended  that  a  right  of  occupancy  was  d 
transferable — Ajoodhya  Persaud  v.  Mussamut  Imam  Bam 
Begum  (1).  The  plaintiffs  are  entitled  to  eject  the  defendsi 
as  he  is  holding  without  any  right — Suddye  Purira  v.  Boittu 
Purira  (2).  There  was  no  evidence  to  show  that  a  righto 
occupancy  is  transferable  by  custom^  or  can  be  sold  without  th( 
zemindar^s  consent.  The  certificates  of  sale  put  in  relate  tc 
sales  held  at  the  instance  of  the  zemindar. 

The  Advocate-General. — The  plaintiffs  have  not  proyed 
their  title  to  recover  khas  possession.  There  is  no  evidence 
of  relinquishment  on  the  part  of  the  ryots  who  sold  their 
tenures  to  the  defendant.  Sale  of  a  tenure  is  not  an  aban- 
donment or  relinquishment  of  a  jote.  It  is  only  upon  the 
relinquishment  of  a  jote  that  a  zemindar  is  entitled  to  khafl 
possession.  If  the  ryots  had  sub-let  the  lands  in  dispate^the 
zemindar  could  not  have  sued  for  khas  possession.  If  according 
to  law  nothing  has  passed  under  the  sale^  then  the  tenure  is  '^ 


(1)  Cnso  No.    26C9    of   186G,  Slat 
May  1867. 

(2)  Before  Mr,    Justice  Kemp  and 

Mr,  Justice  Glover, 

The  lOth  March  1870. 

SUDDYE    rURIRA    and    others 
(Plaintiffs)  v.  BOISTUB  PURIRA 

AND  OTHERS  (DEFENDANTS.)* 

Baboo    Umhica  Churn  Banerjee  for 
the  appellants. 

Baboo  Mohindro  Lai  Mitter  for  the 
respondents. 

The  judgment  of  the  Court  was  de- 
livered by 


Kemp,  J.— We  think  there  »  ^ 
ground  for  this  special  apP^ 
The  plaintiff  has  got  a  decree  in  hoik 
Courts  to  the  effect  that  the  tranjfer 
of  the  tenure  by  the  defendant,  wW 
was  his  ryot,  to  a  third,  party,  ^ 
invalid,  inasmuch  as  it  was  not  i 
transferable  tenure,  and  was  ni*"* 
without  the  consent  of  the  plainti»i 
the  superior  holder.  The  plaintiff  ^ 
therefore  entitled  to  look  to  the  iot* 
mcr  tenant  for  the  rent;  andastfl* 
parties  revert  to  their  former  statu* 
he  is  not  entitled  to  khas  possessiol' 
He  is  simply  entitled  to  look  to  th< 
former  tenant  as  the  party  liabl' 
for  the  rent,  and  not  the  transferee. 
The  appeal  is  dismissed  with  costs. 


*  Special  Appeal,  No.  2290  of  1870,  from  a  decree  of  the  Judge  of  Cuttack,  dated  tli 
29th  Jaoo  1870,  modifying  n  decree  of  the  Munsif  of  that  district,  dated  the  19tb  Febroai 
1870. 


I  bold  tlie  laud. 

Woodroffe  in  replj. 

judgment  of  the  Court  wab  delivered  by 

AB,  J.  (wlio,  after  stating  the  nature  of  the  euit  and 

gs  M  above,  conUnued). — In  the  situation  thus  taken  up 

parties  to  the  suit,  it  became  incumbent  on  the  defendant 

e — 

-T\i.6  factum  of  couTejance  to  him  of  the  riglit  of  cultiva- 

»n  which  he  relies. 

—That  the  conveying  parties  respectively  possessed  such 

of  cultivation,  as  they  could  lawfully  transfer  to  him 

the  assent  of  the  zemindar, 
'liminary  question  was  raised  at  the  trial,  namely,  whetlier 

allegations  of  the  plaintifif  she  had  any  right  at  law  to 
Msession  of  the  land  from  the  defendant.  It  was  argued 
aoce  that  tbe  transfer  by  the  ryots  of  their  occupation 
a  the  defendant,  even  if  illegal,  did  not  amount  to  aban- 
t  of  the  soil ;  that  at  most  it  was  a  void  and  inoperative 
tere  attempt  to  transfer,  and  that,  consequently,  eo  far  as 
ntiff  was  coocemed,  the  transferring  ryots  were  still  in 
ion  of  tbe  soil,  and  responsible  for  the  rents  ;  if  it  suited 
r  any  reason  to  give  the  defendant  leave  and  license  to 
r  land,  the  plaintiff  could  not  complaio. 
le  authorities  stand,  this  question  seems  to  be  one  of 
eety,  and  in  considering  it  there  is  need  to  bear  in  mind 
i  relations  between  the  zemindar   and  the  ryot  are  not 
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1878        bulk  of  the  zemindari,  it  is  much  otherwise.     There,  while 
BiBKB       zemindar  is  still  proprietor  of  the  land,  the  ryots  of  the  vill 
V,  as  the  combined  effect  of  custom  and  legislation,  have  in  t 

if  not  in  all^  cases,  some  right  to  cultivate  the  ryotti  land  oi 
village,  which  is  altogether  independent  of  the  zemindar, 
which,  in  the  case  of  a  ryot  having  a  right  of  occupation, 
right  to  occupy  and  use  the  soil  quite  irrespective  of  any  a( 
or  permission  on  the  part  of  the  zemindar.  This  right,  ret 
upon  legislation  and  custom  alone,  is  not  derived  from  the  gei 
proprietary  right  given  to  the  zemindar  by  the  Legislature, 
is,  as  I  understand,  in  derogation  of,  and  has  the  effect  of  cut 
down  and  qualifying,  that  right.  I  may  say  that,  in  my  coi 
tion  of  the  matter,  the  relation  between  the  zemindar's  right, 
the  occupancy  ryot's  right,  is  pretty  much  the  same  as  that  n 
obtains  between  the  right  of  ownership  of  land  in  England, 
the  servitude  or  easement  which  is  termed  profit  d  pren 
although  I  need  hardly  say  the  ryot's  interest  is  greatly  : 
extensive  than  a  profit  a  prendre.  It  appears  to  me  tha 
ryot's  is  the  dominant,  and  the  zemindar's  the  servient  i 
Whatever  the  ryot  has,  the  zemindar  has  all  the  rest  whi 
necessary  to  complete  ownership  of  the  land ;  the  zemio 
right  amounts  to  the  complete  ownership  of  the  land,  subject  1 
occupancy  ryot's  right,  and  the  right  of  the  village,  if  any,  t 
occupation  and  cultivation  of  the  soil,  to  whatever  extent 
rights  may  in  any  given  case  reach.  When  these  right 
ascertained,  there  must  remain  to  the  zemindar  all  rights 
privileges  of  ownership  which  are  not  inconsistent  witl 
obstructive  of  them.  And  amongst  other  rights  it  seems  1 
clear  that  he  must  have  such  a  right  as  will  enable  him  to 
the  possession  of  the  soil  in  those  persons  who  are  entitled 
and  to  prevent  it  from  being  invaded  by  those  who  an 
entitled  to  it. 

Starting  from  this  position  let  us  return  to  the  que 
proposed.  Do  the  facts  upon  which  the  plaintiff  relies  c< 
tute  a  good  cause  of  action  against  the  defendant?  It  seei 
me  that  they  do.  According  to  those  facts  the  defendant 
actual  possession  of  the  soil,  tilling  and  using  it  for  his 
benefit,  and  he  has  got  himself  into  that  situation  under  col 
an  alleged  transfer  to  him,  effected  by  certain  ryots  of  their 
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to  have  poflsession  of,  and  to  use,  the  soil  for  their  own  benefit ;        ^878 
Vnt  upon  the  plaintiff's  case,  these  ryots  had  no  power  to  make     oP*'** 
Mieh  a  transfer  of  their  right,  and,  therefore,  so  far  as  title  in      „  jf- 
Idmself  is  concerned,  derived  through  this  transfer,  the  defend- 
at  clearly  has  no  right  to  the  possession.     Then,  can  the  defend* 
ttt  say  that,  as  regards  the  plaintiff,  the  transaction  of  transfer, 
iltboogh  it  failed  to  pass  any  right  to  the  defendant  himself,  yet 
flerred  to  place  the  defendant's  possession  under  the  protection 
or  sanction   of   his    grantor's    rights  ?    I  think  not ;   because 
I  ctnoot  extend  the  mere  right  of  occupancy  beyond  the  right, 
OD  the  part  of  the  person  entitled  to  it,  to  occupy  and  till  the 
Kol,  either  by  himself,  or  his  servants,  or  by  his  lessees  or 
lieensees,  t.^.,  at  the  furthest,  by  persons  who  are  in  some  degree 
labordioate  to  him,  and  under  his  control,  throughout  the  whole 
time  of  the  possession.     Now  it  is  very  plain  on  the  plaintiff^ 
facts,  that,    as  between  the  defendant  and  his  grantors,  the 
defendant  cannot  possibly  be  in  any  degree  dependent  upon 
them  in  the  matter  of  the  possession,  because  he  has  obtained 
from  them  a  complete  transfer  of  all  their  rights.     It  appears 
tome  almost  absurd  to  hold  that  a  zemindar  in  such  a  case  as. 
ttat  made  by  the  plaintiff,  where  no  matter  of  estoppel  occurs,  is 
obliged  to  treat  the  possession  of  one,  who  is,  and  whom  he 
bows  to  be,  entirely  free  of  all  dependence  upon  his  ryot,  as 
bebg  the  possession  of  that  ryot ;  and  I  think  I  could,  if  it  were 
necessary,  show  that  serious  mischief  might  in  practice  ensue 
from  the  application  of  this  doctrine.     Thus,  on  the  plaintiff's 
&ct8,  I  arrive  at  the  conclusion  that  the  defendant  has  no  title 
lumself  to  the  occupation  of  the  soil,  and  that  his  occupation  of 
it  cannot  be  justified  by  the  force  of  his  grantor's  title.     There- 
fore ia  my  opinion  the  defendant  is  an  entire  stranger  to  the 
^il)  and  a  trespasser ;   and  the  zemindar,  as  owner,  has  a  plain 
'ight  to  evict  him,  in  order  to  protect  the  possession,  if  in  so 
^ing  he  only  exercises  a  right  of  ownership,  which  is  not  in 
conflict  with  Uie  ryot's  right  of  possession.     Then  does  the  act 
of  recovering  bock  the  possession  from   a  stranger,   who,  aa 
■giinst  the  zemindar,  is  wrongfully  holding  it,  conflict  with  the 
ngbt  to  that  possession  on  the  part  of  the  ryot,  who  has  volun- 
iwiljr  parted  with  it  ?    It  appears  to  me  plainly  not ;   fpr  the 
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1878  only  right,  if  any,  which,  under  the  circumstances,  theryot  can  hafd 
BiBBB  left  to  him,  is  to  regain  the  possession  from  the  zemindar  after  the 
V.  latter  has  recoyered  it  from  the  stranger ;  because  he  certainlj 
could  not  himself  recover  it  from  the  stranger  to  whom  he  hd 
transferred  it  for  valuable  consideration.  And  if  he  had  no  rigbl, 
as  against  the  zemindar,  to  transfer  the  possession,  surely  00 
right  of  his  to  the  possession  can  be  infringed  by  the  zemindsr\i 
claiming  the  possession  from  the  transferee,  though,  possibly,  <m 
being  obliged  to  refund  the  purchase-money,  he  may  tani  to 
the  zemindar,  and  successfully  maintain  that  his  ineffectoil 
attempt  at  transfer  did  not  cause  him  to  forfeit  his  original  right . 
to  occupy  the  land. 

This  view  accords  with  the  judgment  of  the  late  Norman,  Xi 
in  Hurreehur  Mookerjee  v.  Jodoonath  Ghose  (1),  and  is  nf^ 
opposed  to  the  judgments  in  Joy  Kishen  Mookerjee  v.  Raj  KUhe^ 
Mookerjee  (2)  and  Suddye  Purira  v.  Boistub  Furira  (3). 

I  think,  therefore,  on  the  whole,  for  these  reasons,  that  the 
plaint  does  disclose  a  cause  of  action  upon  which  the  plaintiff 
may  seek  to  recover,  as  against  the  defendant^  possession  of  tb^ 
land  which  is  the  subject  of  suit. 

As  regards  the  mesne  profits,  or  rather  damages  for  mei^^ 
profits,  of  course  they  must  be  estimated  by  the  loss  which  tb^ 
zemindar  may  be  shown  to  have  sustained  by  reason  of  t^^ 
wrongful  possession  of  the  defendant,  if  wrongful  possessi^^ 
be  made  out.  That  will  not  be  loss  of  the  profits  of  a  cul^^ 
Tator ;  because  at  no  time  during  the  dispossession  was  he,  n0  * 
imderstand,  entitled  to  the  soil  for  the  purposes  of  bis  oW^ 
cultivation.  The  damages  must  be  as  much  of  the  zemind»^  ^ 
rents  and  profits  as  the  defendant  may,  during  the  time  he  b^^ 
been  in  possession  of  the  land,  have  been  the  cause  of  prevent'' 
ing  the  plaintiff  from  receiving. 

Then,  as  to  the  other  issues  which  I  have  mentioned,  th^ 
lower  Appellate  Court  has  come  to  the  conclusion  that  the 
defendant  has  established  both  of  them.  The  Judge  says  that 
he  arrives  at  the  conclusion  that  the  transfer  from  the  ryots  to 
the  defendant,  upon  which  the  defendant  relies,  are  proved ;  and« 
also,  that  these  ryots  had  tenures  which  they  were  capable  of 

(1)  7  W.  R.,  lU.  (2)  5  W.  R.,  147.  (8)  Ante,  p.  84. 


Smith. 


1.3  HIGH  COUET.  89 

ing.  But  it  appears  very  clear  that,  in  dealing  with  1878 
lence,  the  lower  Appellate  Court  yery  seriously  mis-  Bibee 
ided  the  force  of  a  considerable  portion  of  it.  I  refer  to  „  v. 
ence  of  sales  held  in  execution  of  decrees,  the  evidence 
ig  partly  of  parol  testimony,  and  partly,  I  believe,  of 
ktes  of  sales.  But  in  all  these  instances  of  sales,  so  far  as 
ve  been  brought  to  our  notice,  the  sales  were  sales  in 
on,  effected  at  the  instance  of  the  zemindar  himself,  and, 
lently,  they  could  not  be  evidence  of  the  right,  on  the 
the  ryots,  to  transfer  without  the  assent  of  the  zemindar. 
3re  it  seems  that  the  lower  Appellate  Court  was  wrong 
idering  that  the  right  to  transfer  these  jotes,  upon  which 
fendant  relied,  was  made  out  by  evidence  of  this  kind, 
was  also  other  evidence,  namely,  the  evidence  afforded 
original  pottas,  which  some  of  the  transferring  ryots  seem 
\  put  in  as  being  the  pottas  under  which  they  held  their 
tion  rights.  As  the  lower  Appellate  Court  represented 
liese  pottas  contained  a  clause  giving  a  power  of  transfer; 
tliat  be  so,  of  course  the  pottas,  when  proved  to  be 
tic,  would  be  conclusive  evidence  in  support  of  the  defence 
the  defendant  set  up. 

we  have  it  also  shown  to  us  that  these  pottas  were  held 
have  been  proved  in  the  first  Court,  and  there  was  some 
hrown  out  how  far  there  was  evidence  on  the  record  to 
them.  The  lower  Appellate  Court,  therefore,  seems  to 
Hen  into  error  in  assuming  that  these  pottas  were  good 
;e  in  support  of  the  defendant's  case,  without  giving  any 
m  to  the  means  by  which  the  defendant  had  proved  them 
Qthentic. 

er  these  circumstances  we  think  that  the  finding  of  the 
Appellate   Court,    upon   which   its   judjrment  is  based. 
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Hindu  Law^Mitakshara^ Ancestral  Property ---AUenatian  by  FaUur^^Skm 

of  Mother  on  Partition. 

Ay  the  kurta  of  a  Hindu  family,  governed  by  the  Mitakshara  law,  liriog  witk 
his  two  sons  B  and  C  in  joint  enjoyment  of  the  family  property,  took  a  kii 
from  certain  persons,  and  executed  to  them  a  mortgage  by  bond  on  the  joM 
fiunily  property.    The  bond-holders  obtained  a  decree  on  their  bof4  ■ 
execution  of  which  they  caused  the  property  to  be  sold^  and  themselves  beeiae 
the  purchasers.    C  was  a  minor  at  the  time  of  the  alienation.    In  a  suit  hj  A 
on  behalf  of  himself  and  C,  to  set  aside  the  alienation,  on  the  ground  thitit 
had  been  made  without  their  consent  and  without  legal  necessity,  the  Ooort 
found  that  B  had  taken  such  a  part  in  the  transactions  leading  to  the  slieM- 
tion  as  made  him  a  consenting  party  to  it ;  that  there  was  no  legal  neeesntf  fo 
the  alienation  ;  and  that  C  being  a  minor,  the  alienation  wai  not  the  joist  att 
of  all  the  members  of  the  family  : 

Heldf  that  under  these  circumstances  the  alienation  failed  to  convey  to  the 
purchasers  either  the  entirety  of  the  property  or  any  share  or  interest  ia  iti 
and  C  was  entitled  to  have  it  set  aside.    In  ordering  the  alienation  to  be 
set  aside,  the  Court  in  the  interest  of  the  minor  son,  and  favoring  the  eqiutj 
the  purchasers  clearly  had  against  A  and  JB,  directed  that,  on  recoverj  of  i^ 
propert)r,  it  should  be  held  and  enjoyed  in  defined  shares,  and  that  the  ihare* 
of  A  and  B  should  be  jointly  and  severally  subject  to  the  lien  thereon  of  t^ 
purchasers  for  the  repayment  of  the  loan  to  A, 

So  long  OS  a  Hindu  family  under  the  Mitakshara  law  is  living  in  the  jof^ 
enjoyment  of  the  family  property,  without  having  come  to  an  actual  ptrtiti^ 
among  themselves  of  that  property,  or  an  ascertainment  and  partition  of  th^' 
rights  in  it,  no  member  of  the  family  has  any  separate  proprietary  right  ther^^ 
which  he  can  aliene  or  encumber.  The  property  can  only  be  aliened  by  t^ 
joint  act  of  all  the  members  express  or  implied;  or,  in  case  of  justifiable  ftmi^ 
necessity,  by  the  kurta  alone. 

Upon  a  partition  of  ancestral  property  between  a  father  and  his  son ' 
during  the  lifetime  of  the  father,  the  mother  is,  under  the  Mitakshara  law^ 
entitled  to  a  share. 

This  was  a  suit  brought  by  Mahabeer  Persad^  on  behalf  oi 
himself  and  his  minor  brother  Sheonund  Persad,  against  Ramyad 

♦  Regular  Appeal,  No.  209  of  1872,  from  a  decree  of  the  Officiating  Addi 
tional  Judge  of  Tirhoot,  dated  the  20th  June  1872. 
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ii,  Slieo  Adeen  Singh,  aud  Narain  Singh,  described  in  the  plaint 

-st  party  defendants,  and  Bam  Anoogra  Singh,  the  father  of 

plaintiffa^  described  as  second  party  defendant,  to  recover 

lession  of  certain  property.     The  plaint  stated  that  the  pro- 

ty  in  question  was  the  ancestral  property  of  the  plaintiffs ; 

Xy  on  the  14th  December  1867,  Bam  Anoogra  Singh,  without 

jal  necessity,  and  without  the  consent  of  the  plaintiffs,  execut- 

l  a  bond  in  favor  of  the  defendants  (first  party);  that  the 

efendants  (first  party)  brought  a  suit  on  the  bond,  obtained  an 

X  fwU  decree,  and  in  execution  thereof,  notwithstanding  objec- 

dona  made  by  the  plaintiffs,  caused  a  sale  of  the  property  to  be 

held,  and  themselves  purchased  it,  and  thereupon  took  possession 

thereof;  that,  according  to  the  Hindu  shastras  of  the  Mithila 

Bchool,  both  father  and  son   had  an   equal  right  in   ancestral 

property ;  that  Bam  Anoogra  Singh  had  no  right  without  legal 

necessity,  and  without  the  consent  of  the  plaintiffs,  to  mortgage 

ihe joint  property  on  account  of  his  personal  debts;  and  that 

die  plaintiffs  were  in  no  way  benefited  by  the  loan  taken  by 

Bam  Anoogra  Singh.     The  plaint  prayed  that  the  bond,  the 

^ree  obtained  thereon,  and  the  sale  in  execution  of  the  decree, 

^ght  be  set  aside,  and  the  plaintiffs  be  put  in  possession  of  the 

property. 

The  defendants  (first  party)  stated,  inter  alia,  in  their  written 

Btfttement  that  the  loan  was  taken  by  Bam  Anoogra  Singh  to 

PV  the  zur-i-pesliffi  of  a  ticca  lease,  which  was  obtained  by 

him  on  favorable  terms  from  Mussamut  Bandhoo  Sooklain,  for 

^c  joint  benefit  of  himself  and  his  sons ;   that  profits  were 

^^rived  from  such  ticca  lease,  which  were  applied  to   the  joint 

^th  of  the  plaintiffs  and  their  father,  and  that,  under  such 

^Qmstances,   the  bond  was  binding  on    the  plaintiffs;   that 

"^®  transaction  of  loan    was    carried  on   and  concluded  with 

the  advice  and  consent  of  Mahabeer  Fersad,  one  of  the  plaintiffs, 

sudthat  he,  therefore,  could  not,  in  equity,  be  allowed  to  object 
toil  ' 

^he  defendant  Bam  Anoogra  Singh  did  not  appear. 

The  Judge  held  that  Bam  Anoogra  Singh  had  borrowed  the 
money  in  good  faith,  with  a  view  to  increase  his  possessions  for 
the  benefit  of  the  family.    That  the  plaintiff  Mahabeer  Fersad 
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livedo  at  the  time  of  the  execution  of  the  bond,  in  oommeimlhf 
with  his  father^  and  that  he  consented  to  his  father's  manageoiert 
of  the  familj  affairs,  and  that  he  could  not  now  object  to  wU 
appeared  at  the  time  so  profitable  an  inyestment  as  thatmadt 
by  his  father.     He  accordingly  dismissed  the  plaintiffs'  snii 
The  plaintiffs  appealed  to  the  High  Court. 

Baboos  Kaliprosono  Dutt  and  Nilmadhuh  Bose  for  tlie 
appellants. 

Baboo  Anodapersaud  Banerjee  and  Mr.  Twidak  for  tli6 
respondents. 

Baboo  Kaliprosono  Dutt,  for  the  appellants,  contended  thil» 
under  the  Mitakshara  law,  the  father  had  no  power  to  alienste 
ancestral  property  without  legal  necessity,  and  without  the  con- 
sent of  his  sous,  the  plaintiffs ;  that  the  alleged  acquiescence  of 
Mahabeer  Persad  in  the  alienation,  and  the  transactions  effecting 
it,  was  not  proved ;  and  that  even  if  it  were  proved,  it  would  not 
affect  the  interest  of  the  minor  plaintiff.  He  submitted,  tliere- 
fore,  that  the  alienation  should  be  set  aside  and  possession  of  tfao 
property  given  to  the  plaintiffs.  He  cited — Nathu  Lai  CkoV' 
dhry  v.  Chadee  Sahi  (l)and  Sadabart  Prasad  Sahu  v.  Foolbasi 
JKoer  (2). 

Baboo  Nilmadhub  Bose  on  the  same  side. 

Baboo  Anodapersaud  Banerjee,  for  the  respondents,  contend^ 
that  the  acquiescence  of  Mahabeer  Persad  was  proved;  th** 
the  alienation  was  for  the  benefit  of  the  joint  family  ;  and  th^^ 
even  if  the  sale  be  considered  invalid  on  account  of  the  want  ^ 
consent  of  the  minor  plaintiff,  the  purchasers  were  entitled  ^ 
a  refund  of  the  purchase-money. 

Baboo  Kaliprosono  Dutt  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Phear,  J.   (who,  after  stating  the  nature  of  the  suit  and 
pleadings,  continued) — At  the  trial,  the  defendant  (second  party) 


(1)  4  B.  L.  R^  A.  C,  Iff. 
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I  not  appear^  and  it  is  evident  that  in  this  suit  there  is  no  real 
•tility  between  him  and  his  sons. 

We  think  that  the  evidence  on  the  record  leaves  the  facts  of 
w  case  very  clear.  Bam  Anoogra  Singh  and  his  two  sons^ 
iUkabeer  Persad  and  Sheonundun  Persad,  have  all  along  been, 
ind  Btill  are,  members  of  a  joint  Hindu  family,  living  in  com- 
ttensility,  and  enjoying  the  family  property  according  to  the 
tennfl  of  the  Mitakshara  law.  The  property  which  is  the  subject 
of  suit,  was,  in  1867,  part  of  that  family  property,  and  was,  with 
the  remainder  of  the  family  property,  under  the  management 
of  the  father,  as  the  head  of  the  family  and  kurta.  In  Decem- 
ber of  that  year,  still  as  head  of  the  family,  he  took  in  his  own 
Bime,  from  one  Mussamut  Bandhoo  Sooklain  (a  widow  lady),  a 
A'eea  lease  of  certain  mauzas,  which  seem  to  have  belonged  to 
her  for  the  estate  of  a  Hindu  widow,  and  he  appears  to  have 
ttken  them  into  possession,  and  to  have  treated  them  as  part  of 
the  family  property*  To  obtain  this  lease,  he  was  obliged  to  pay 
ft  premium  or  zur-i-peshgi  of  Ra.  10,000,  of  which' sum  he  had 
wJj  Es.  7,000,  in  ready  money  ;  accordingly,  he  procured  the 
femainbg  Bs.  3,000,  by  borrowing  it  of  defendants  (first  party),  • 
OQ  the  mortgage  to  them  by  the  bond,  which  is  dated  14th 
December  1867,  of  the  family  property,  which  forms  the  subject 
^f  Bait.  Mahabeer  Persad  was  admittedly  at  that  time  a  major, 
ftod  we  are  of  opinion  that  he  did,  as  the  defendants  (first  party) 
^%e,  take  an  active  part  in  carrying  out,  and  completing  the 
iQor^age  transaction^  which  is  impeached  by  this  suit,  although, 
^0  doubt,  his  name  does  not  appear  on  the  bond.  Several 
Besses  called  by  the  defendants  (first  party),  whose  testimony 
the  Judge  believed,  and  whom  we  see  no  reason  to  discredit, 
*^ere  positively  to  his  being  present  when  the  bond  was 
^^uted,  and  to  his  taking  various  steps  at  other  times  in  fur- 
Aerance  of  the  negotiations  for  the  loan.  He  does  not  himself 
^©forward  to  deny  on  oath  the  statements  which  the  defend- 
•^ts  (first  party)  made  affecting  him  in  this  respect  in  their 
^tten  statement ;  and  the  only  evidence  upon  which  the 
plamtiff  relies  to  rebut  this  part  of  defendants'  (first  party's)  case, 
M  the  testimony  of  two  witnesses,  who  endeavour  in  a  very 
eeble  manner  to  establish  for  him  an  alibi  on  the  occasion  of  the 
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bond  being  executed.  The  Mussamut  lessor  died  a  very  fei 
months  after  the  lease  was  granted,  namelj,  in  April  1868,  and 
the  reversionary  heirs  of  her  husband  (as  they  are  designited' 
resumed  the  subject  of  the  lease,  without  paying  back  ib] 
portion  of  the  Bs.  10,000  bonus.  The  evidence  which  is  ontb 
record  does  not  enable  us  to  form  an  opinion  whether  or  no 
the  joint  family  of  the  plaintiff  derived  any  benefit  from  tb 
leased  property,  in  the  interval  between  the  date  of  the  letf 
and  the  date  when  the  lessor  died. 

It  is  now  by  reason  of  tlie  Full  Bench  decision  in  Saiah 
Prasad  Sahu  y.  Foolbash  Koer  (1),  and  other  decisioiii  i 
which  we  need  not  for  the  moment  refer,  placed  beyond  doab 
that  as  long  as  a  Hindu  family  under  the  law  of  the  MiU) 
shara  is  living  in  the  joint  enjoyment  of  the  family  propert 
without  having  come  to  an  actual  partition  among  themself* 
of  that  property,  or  an  ascertainment  and  partition  of  the 
rights  in  it,  so  long  no  member  of  the  family  has  anyBa< 
separate  proprietary  riglit  in  the  property  as  he  can  alieoe 
encumber.  The  property  under  such  circumstances  belongs 
.  all  the  members  of  the  family  jointly,  as  to  a  corporation,  and: 
one  of  the  individual  members  has  any  share  in  it,  wliich  he  e 
deal  with  as  property.  Also,  under  the  same  circumstances,  t 
property  can  only  be  aliened  by  the  joint  act  of  all  the  membe 
express  or  implied ;  or,  in  the  event  of  such  a  case  of  ivd 
necessity  occurring  as  will,  in  tlie  eye  of  the  law,  serve  to  int* 
tlie  kurta  with  authority  to  aliene  as  the  agent  of  all,  then 
the  kurta  alone. 

It  follows,  then,  that  in  the  state  of  facts  which  we  have  mentioi 
as  the  facts  of  the  present  case,  inasmuch  as  no  sort  of  partitioi 
the  family  property  has  even  yet  been  effected  by  the  members 
the  family,  and  no  family  necessity  existed  to  justify  the  takiu( 
the  loan  by  the  defendant  (second  party),  and  the  mortgage 
him  of  the  property,  and  one  of  the  members  of  the  family  wai 
the  time  of  the  mortgage  a  minor,  therefore  the  mortgage 
14th  December  1867,  together  with  the  decree  and  sale  wli 
followed  thereon,  failed  to  convey  to  the  defendants  (first  par 
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cither  the  entirety  of  the  property,  or  any  share  or  interest  in  _     i8^8 

it:  neither  the  father,  nor  Mahabeer  Persad,  possessed  any 

aepante  share  or  right  in  the  property  with  which  they  could 

indiTidaally  deal ;    and  as   Sheonund   was  a  minor,   all  the 

members  could  not  join  to  convey  the  entirety,  and  as  there 

did  not  exist  any  family  necessity  to  justify  the  mortgage  or 

nle,  the  hurta  alone  could  not  aliene. 

Thus  it  seems  pretty  clear,  that  the  minor  son  at  any  rate,  or 
rather  a  next  friend  on  his  behalf,  is  entitled  to  ask  the  Court 
to  dedare  that  the  mortgage,  the  decree,  and  the  sale  were  Yoid 
of  effect,  and  ou  that  declaration  to  recover  the  property  for  the 
funilj. 

If  it  had  appeared  that  any  profits  had  been  in  fact  derived 
l>J  the  joint  family  from  the  property  taken  in  lease,  then  it 
woald  have  been  a  question  whether  or  not  the  decree  for 
pottesdon  ought  not  to  be  made  conditional  on  the  refund 
of  the  mortgage-money,  notwithstanding  that  the  mortgage 
tnuuaction,  strictly  speaking,  gave  the  defendants  (first  party) 
Bo  legal  title  to  the  property.  This,  however,  as  we  have 
i^Iieidy  said,  has  not  been  established,  and  therefore  the  only 
question  remaining  is  whether  or  not  for  any  other  reason  a 
condition  should  be  imposed  upon  the  recovery  of  the  property. 
For  the  moment,  then,  let  us  reflect  upon  the  consequence  of 
>Oowiog  the  property  to  be  recovered  by  the  minor  uncondi- 
tioQilIy.  The  property  is  still  family  property,  and  it  is 
i^Tered  at  the  instance  of  the  minor  solely,  because  the 
bther  who  affected  to  mortgage  it,  and  the  eldest  son  who 
icted  with  him  and  aided  him  in  the  transaction,  could  neither 
^7  nor  together  pass  any  title  to  the  entirety,  or  to  any  share 
^  it,  consequently,  the  property  on  going  back,  will  come  to  be 
^jojed  by  the  joint  family  as  it  was  before  the  mortgage  and 
^}  ind  of  necessity  by  virtue  of  the  provisions  of  the  Mitak- 
"l^va  Uw  will  return  to  the  management  of  the  very  man, 
^dant  (second  party),  who  obtained  Bs.  3,000  from  defeud- 
^te  (first  party)  on  the  pretended  security  afibrded  by  the  mort- 
is of  it  This  does  not  seem  to  accord  very  well  with  equity 
or  good  conscience. 

^ow  it  is  to  be  observed  that  the  Full  Bench,  in  the  case 

13 
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1878        of   Sadabart  Prasad   Sahu    v.     Foolbash   Koer   (1),  while  I 
^PkrSd  "   *°swercd  in  the  affirmative  the  question  put  to  it  whether  or 
V.         Bhagwau  Lai's  nephew,  was  entitled  to  recover  the  joint 

Kamtad 

SutoH.      property  for  which  he  sued, — namely,  that  which  Bhagwan 

-I 

had  pretended  to  mortgage, — at  the  same  time  guardedly  refrainl 
from  saying  whether  or  not  he  could  do  so  without  disdiaigj 
ing  the  burden  which  Bhagwan  Lai  had  affected  to  place  npoi 
it,  on  the  ground  that  the  facts  were  not  sufficiently  stated  M 
enable  it  to  do  so.  We  are,  therefore,  in  no  degree  fettered  Iff 
that  decision  in  regard  to  the  mode  in  which  we  ought  to  answtf 
this  question,  and  we  are,  therefore,  free  to  determine  the  oot- 
ditions  upon  which,  in  the  present  case,  the  property  ought  ta  ba 
recovered  by  the  family,  by  a  consideration  of  the  appaiest 
equities  between  the  parties. 

The  first  thing  bearing  on  this  point,  which  is  important  toln 
kept  in  mind  is,  that,  although  as  long  as  no  partition  of  th 
property  has  been  come  to,  the  whole  family  alone  is  capable  A 
burdening  the  property,  or  of  aliening  the  entirety  or  id} 
portion  of  it,  yet  a  partition  of  the  property  among  tlM 
members,  amounting  either  to  an  ascertainment  merely  of  dM 
shares  in  which  it  is  thereafter  to  be  held,  or  to  an  actual  din 
sion  by  motes  and  bounds,  may  be  come  to  by  the  family  at  aoj 
time ;  and  moreover,  every  member  of  the  family  may^  wheneffl 
he  chooses,  require  that  it  shall  be  come  to.  It  appears  then  tx 
be  clear,  if  we  return  to  the  facts  of  the  case  which  is  before  ns, 
that  the  father,  defendant  (second  party),  might,  if  he  were  M 
minded,  even  in  this  very  trial,  say,  *  I  claim  that  the  property  oi 
its  coming  back  to  the  family  shall  thenceforward  be  enjoyed  bj 
tlie  members  in  shares,  and  I  ask  that  the  amount  of  my  shaK 
should  be  determined,  as  between  the  members,  in  order  that  ^ 
may,  now  at  any  rate,  though  I  could  not  before  do  so  effi^ctuallj 
hypothecate  that  share  to  the  defendants  (first  party)  as  securit 
for  the  money  which  I  have  taken  from  them.'  There  is  no  dout 
that  he  could  do  this  the  very  moment  when  the  propert 
should  come  back  after  decree,  and  therefore  nothing  but  coi 
siderations  of  expediency  can  intervene  to  prevent  his  doing  so  f 

(1)  3  B.  L.  R.,  F.  B.,  81. 
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hearing  of  the  case  itself.  And  plainly  the  defendants  (first 
tj)  are  in  equity  entitled^  as  against  the  father,  to  insist  upon 
calling  his  share  into  being,  and  realizing  it  for  their  benefit, 
t  obtained  their  money  by  representing  that  he  had  a  power 
charge  the  joint  family  property,  which  he  knew  at  the  time 
did  not  possess ;  he  is  therefore  at  least  bound  to  make  good 
them  that  representation,  so  far  as  he  can,  by  the  exercise  of 
2h  proprietary  right  over  the  same  property  as  he  individually 
asesses.  Substantially  the  same  reasoning  applies  to  the  case 
the  eldest  son,  Mahabeer  Persad,  who  aided  his  father  in 
ecdng  the  mortgage. 

On  tlie  whole,  then,  we  are  of  opinion  that  a  decree  ought  to 
given  to  the  plaintiffi»  to  the  effect  that  the  property  be 
M>vered  by  the  plaintiffs  for  the  joint  family,  but  that  this 
3ree  must  be  accompanied  by  a  declaration  that,  on  recovery, 
i  property  be  held  and  enjoyed  by  the  family  in  defined  shares, 
mely,  one-third  belonging  to  the  father,  defendant  (second 
rty),  and  one-third  belonging  to  the  eldest  son,  Mahabeer 
md,  and  one-third  belonging  to  the  second  son,  Sheonund 
md,  a  minor ;  and  that  it  be  also  declared  that  the  shares  of 
6  father  and  of  the  eldest  son  be  jointly  and  severally  subject 
the  lien  thereon  of  the  defendant  (first  party),  for  the  repay- 
^tof  the  sum  of  Rs.  3,000,  advanced  by  the  defendant  (first 
^)  to  the  defendant  (second  party),  and  interest  thereon  at 
per  cent  from  the  date  of  the  loan  until  repayment. 
K  there  arc  not  materials  on  the  record  in  the  present  state 
^  the  case  for  determining  these  shares,  the  case  must  be 
^ttded  to  the  lower  Court  for  the  inquiry  what  are  the 
^*P^Ye  shares  into  which  the  father,  defendant  (second  party) 
i^d  his  sons  are  entitled  to  have  the  property  divided, 
^e  assume  that  the  father  and  the  two  sons  are  all  the 
^pendent  members  of  the  joint  family,  because  the  plaintiffs 
'^  bound  to  make  them  all  parties  to  the  suit.  If,  however,. 
^'6  are  others  who  are  interested  in  the  partition,  their  names 
'^  be  put  on  the  record  as  parties  defendant  before  the  extent 
^efadier's  and  of  Mahabeer  Persad's  shares  are  determined, 
^fter  the  delivery  of  the  above  judgment,  the  plaintiffs, 
P^Oants,  informed  the  Court  that  their  mother  was  alive,  and 
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1878       that  any  interest  she  might  have  in  the  property^  in  tiie  efeot  i 


Hahabkiib   a  partition^  should  be  taken  into  consideration.     In  consequeBee 
of  this^  the  case  came  on  for  farther  argument  aa  to  wU 


Persad 

r. 
Bamtad        ,  V     1       1      ^  .        1 

81HOU.      interest  (if  any)  she  had  in  the  property. 


Baboo  Kaliprosono  Dutt,  for  the  appellants^  contended  Atl 
the  mother  was  entitled  to  a  share  on  partition — Yivada  Ghioii' 
mani^  p.  230;  Mitakshara^  ch.  i^  s.  2,  y.  9.  She  is  entitled  ti 
a  share  equal  to  that  of  sons — Mitakshara^  ch.  i^  s.  7,  tt.  1i  t 
ch.  ii^  s.  1,  YV.  31,  32;  Dayavibhaga  (Parasara  Smriti),  t.  ^ 
1  Macnaghten's  Hindu  Law,  p.  48. 

Baboo  Anodapersaud  Banerjee,  for  the  respondents,  oonteode 
that  the  property  in  dispute  was  the  ancestral  property  of  A 
plaintiffs,  and  they  had  therefore  an  equal  right  with  the  fathe 
On  partition  of  ancestral  property,  the  mother  is  not  entitled  < 
a  share.  Yv.  6,  9,  &  10,  s.  2,  ch.  i  of  the  Mitakshara  refer  < 
partition  of  self-acquired,  and  not  of  ancestral  property.  It- 
from  the  nature  of  the  right  which  a  son  acquires  by  birth  in  d 
ancestral  property,  that  he  can  compel  his  father  to  mike 
partition  of  that  property.  The  Mitakshara,  ch.  i^  s.  5,  trettB 
partition  of  ancestri^l  property  but  does  not  recognize  the  mothei 
right  to  a  share.  The  passage  in  1  Macnaghten,  p.  48,  discutf 
the  point  whether  a  childless  woman  can  get  a  share,  or  one  ^ 
lias  children.     It  has  no  reference  to  the  present  question. 

Baboo  Kaliprosono  Dutt,  in  reply,  contended  that  there  i 
no  authority  for  saying  that  the  Mitakshara,  ch.  i^  s.  2,  vv.  6  S 
treats  only  of  self-acquired  property.  In  the  original  Mit 
shara,  there  is  no  division  into  chapters  and  sections.  The  t 
in  which  ch.  i,  s.  2,  and  ch.  i,  s.  5,  have  been  arranged  in 
translation  is  without  authority.  Hence,  there  is  no  reason 
saying  that  the  cases  in  which  the  mother  is  entitled  to  a  sfa 
are  restricted  to  self-acquired  property  only. 

The  Court  delivered  the  following  judgments : — 

Fhear,  J. — After  the  consideration  which  I  have  been  i 
to  give  to  the  authorities  which  were  cited  on  both  sides  dm 
the  second  argument  in  this  case,  I  have  arrived  at  the  oph 
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\mX  the  widow  is^  upon  the  division  which  has  been  directed  to 

e  made,  entitled  to  her  share,  either  by  way  of  maintenance,  or 

A  aportion  of  the  inheritance ;  it  is  not  for  us  at  present  to  deter- 

nine  which.     It  seems  to  me  that  s.  2,  ch.  i  of  the  Mitakshara 

waB  intended  to  convey   the  direction  which  should  govern 

fhe  partition  of  the  property  by  the  father  in  his  lifetime, 

to  Ihe  effect  that  to  the  sons  he  may,  if  he  choose,    give 

unequal  shares  in  his  self-acquired  property,  but  he  must  give 

ihem  equal  shares  in  his  ancestral  property.    And  as  to  his  wives, 

be  mast  in  both  sorts  of  property  give  them  equal  shares,  unless 

iny  one  of  them  has  previously  had  separate  property  given  to 

ler,  in  i?hich  event  she  will  take  a  half  share  only.    In  both 

eases  alike,  it  appears  to  me  to  be  implied,  if  not  expressed,  that 

the  wives  are  necessarily  sharers.     It  would  be  strange  if  they 

were  not  entitled  to  a  share  in  ancestral  property ;  because  if  we 

look  to  the  analogy  of  the  Bengal  law,  we  find  there  that,  upon  a 

diTision  of  the  property  amongst   the  sons,  after  the  death  of 

tike  father,  while  the  mother  is  alive,  the  mother  is  certainly 

entitled  to  a  share,  and  the  Bengal  law,  we  know,  is  not  in  so 

developed  a  state  as  the   Mitakshara  law  in  regard  to    the 

i&teiests  of  the  dependent  members  of  the  joint  family :  it  rather 

tends  to  cut  them  down.    I  think,  in  this  instance,  I  am  fortified 

hy  the  example  of  the  Bengal  law  in  the  view  which  I  have 

taken,  that  the  wives  are  entitled,  under  the  circumstances  of  the 

<^i  to  a  share  in  the  ancestral  property. 

The  defendant  says  that  there  is  one  wife  alive.  The  result 
^i  be,  we  must  say,  that  the  father  and  the  elder  son's  share  is 
<tte  moiety,  and  the  mother  and  the  other  son's  share  is  another 
"^ety,  of  the  ancestral  property. 

^  there  is  self-acquired  property  forming  a  part  of  the  pro- 

P^y  which  was  the  subject  of  alienation,  then  that  will  remain 

the  undivided  separate    property    of  the    father  subject  to  his 

tuenatioD.     There    was  an  issue  raised    upon  this   point  in  the 

Court  below,  but  it  was  not  tried.     And,  consequently,  unless  the 

I^rties  come  to  some  agreement  upon  it,  the  case  must  go  back 

^  the  trial  of  that  issue  to  the  lower  Court,  and  the  evidence 

which  may  be  adduced  thereon  must  be  brought  up  with  the 

record  to  this  Court. 
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1878  AiNSLiB,  J. — I  have  not  had  an  opportunity  of  conridermg 

AHABBER   this  point  quite  so  fully  as  I  should  liave  wished  to  have  done.  I 

?ER8AD  r  -X  J 

o.  am  not   prepared  to  dissent  from  the  judgment  which  has  bea 

^iHGH.      given  by  my  learned  brotlier. 

Appeal  allowed. 


1873 
une  14. 


Before  Mr,  Justice  Phear  cmd  Mr,  Justice  Ainslie, 
JUGDEEP  NARAIN  SINGH  (Plaihtiw)  ».  DEENDIAL  ahd  kmftm 

(DEfBNDAITS).* 

f 

Hindu  Law — Mitakshara — Ancestral  Property — Alienation  hy  Faiker, 

'  T  S,  A  Hindu,  who  with  his  son  J  N  formed  a  joint  Hindu  haSif 
subject  to  the  Mitakshara  law,  executed  in  favor  of  D  a  bond,  whereby 
he  professed  to  pledge  a  share  of  certain  fumilj  property  as  secaritj  for  tbe 
repayment  of  money  advanced  to  him  by  D,  Default  being  made  in  pijmeDt 
of  the  loan  when  due,  D  brought  a  suit  on  the  bond  against  T  5,  ti^ 
obtuned  a  decree  for  the  amount  secured  thereby,  in  execution  of  vlu^ 
decree  he  attached  and  caused  to  be  sold  the  right,  title,  and  interest  of  T  ^ 
in  certain  other  family  property,  not  covered  by  the  bond,  and  himself  beesiDS 
the  purchaser  thereof  and  took  exclusive  possession  of  the  property.  Is  ' 
suit  brought  hj  J  N  against  T  S  and  D  to  recover  possession  of  the  pi^' 
perty  purchased  by  /),  on  the  ground  that  no  legal  necessity  existed  ^ 
the  loan :  Held  that  T  S  had  no  individual  right  to  any  portion  of  t^ 
property  which  he  could  pass  to  a  third  person,  and  therefore  /  ' 
was  entitled  to  have  the  alienation  set  aside,  and  to  recover  possess^^ 
of  the  property.  There  being  nothing  amounting  to  any  voluntary  rep* 
sentation  by  T  S  of  his  having  any  right  or  interest  in  the  property,  or  ^' 
representation  of  fact  made  by  T  S  in  order  to  induce  D  to  advance  '^ 
money,  and  nothing  to  show  that  there  was  no  other  property  out  of  wii^> 
the  decree  could  be  satisfied,  no  equity  arose  between  T  S  and  D  sucla 
entitled  the  latter  to  call  on  7^  5  to  divide  the  property  with  his  son,  so 
to  make  the  share  of  T  S  available  by  D  to  the  extent  of  the  loan. 
Mahabeer  Perwtd  v.  Ramyad  Singh  (1)  distinguished. 

By    a    bond  dated  the   28th  January   1863,  one  Toofan 
Singh,   a  Hindu,  who,  with  his  only    son,  the  present  plaL 

•  Special  Appeal,  No.  1266  of  1872,  from  a  decree  of  the  Judge  of  Gj 
dated  the  28th  March  1872,  modifying  a  decree  of  the  Subordinate  Jad^ 
of  that  district,  dated  the  21st  August  1871. 

(1)  Ante,  p.  90. 
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med  a  joint  Hindu  family  under  the   Mitakshara  law,        1878 
jd  to  pledge  to  the  defendant  Deendial  a  five  annas  share  j^^'J^^^o*^ 
un  family  property  as  security  for  the  repayment  of  a  loan  «'• 

'eendial.  The  money  not  being  repaid  when  due,  Deen- 
ed  Toofanee  upon  the  bond  and  obtained  a  decree  for  the 
t  secured  thereby.  In  execution  of  this  decree,  Deendial 
d  and  sold  Toofanee's  right,  title,  and  interest  in  certain 
kmily  property  not  covered  by  the  bond,  and  himself 
i  the  purchaser  thereof ;  and  under  color  of  his  purchase 
:clusive  possession  of  the  property. 

plaintiff  Jugdeep  Narain  now  sued  to  recover  possession 

whole  of  the  property  purchased  by  the  defendant  Deen* 
t  the  execution-sale,  on  the  ground  that  the  debt  to 
ter  was  incurred  without  legal  necessity,  and  that  nothing 

under  the  sale  beyond  Toofanee's  undivided  right,  title, 
;erest  in  the  property  sold.  The  defence  raised  was  that 
)t  was  contracted  under  pressure  of  legal  necessity,  and 
le  plaintiff's  knowledge  and  concurrence. 

Subordinate  Judge,  being  of  opinion  that  the  loan  was 
d  by  necessity,  but  that  only  Toofanee's  right,  title,  and 
it  passed  under  the  sale,  gave  the  plaintiff  a  decree  for 
ty  of  the  property. 

appeal  by  both  parties  the  Judge  found  that  the  existence 
il  necessity  for  the  loan  was  established.  Under  these  cir-* 
iDces  he  held  that  the  whole  of  the  property,  and  not 
^  Toofanee's  interest  therein,  was  liable  to  be  sold,  and, 
r,  that  the  plaintiff  could  not  sue  to  recover  possession  in 
her's  lifetime.     He  accordingly  dismissed  the  suit. 

plaintiff  appealed  to  the  High  Court. 

«w.  Twidale  and  C.  Gregory  for  the  appellant. 

008  Chunder  Madhub  Ghose,  Romes  Chunder  Milter^  and 
ikub  Sen  for  the  respondents. 

Gregory,  for  the  appellant,  contended  that  there  was  no 
lecessity  to  justify  the  loan.  According  to  the  Mitakshara 
he  father  and  son  have  an  equal  right  in  ancestral 
ty,  and   the  father,  while  living  in  Qommensality  with 
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'g7g        his  Bon^  has  no  distinct  share  therein.     The  sale  being  of  tklH 

NaraTk  swoH  "8*^^*  *^^'®>  *^^  interest  of  Toofanee^  could  not  paaa  the  ligltf  tf  i 

^    ^'         the  plaintiff.  I 

PSBMDZAL.  ^  '  •  j 

Baboo  Cbunder  Madhub  Ghose,  for  the  respondent,  contendel  j 
that^  since  the  lower  Courts  had  found  as  a  fact  that  there  vm  i 
legal  necessity  for  tlie  loan,  the  whole  property,  and  not  merelf 


the  father's  interest  therein,  passed  under  the  sale.  The 
was  analogous  to  that  of  the  sale  of  the  right,  title,  and  interert  i 
of  a  Hindu  widow  for  the  debt  of  her  husband,  in  which  can 
the  whole  property,  and  not  the  life-estate  of  the  widow,  onfy 
is  transferred  by  the  sale — lihan  Chunder  Mittery*  Buksh  AH 
Soxidagar  (1),  Tarahant  Bhuttacharjee  v.  Mussamut  Luekke 
Dabea  (2),  and  The  Court  of  Wards  v.  Maharaja  Coamar 
Bamaput  Sing  (3).  The  purchaser  was  at  least  entitled  to  the 
share  of  the  father :  he  could  compel  the  father  to  come  to  i 
partition  with  his  son,  and  upon  such  pai*tition  retun  possessioii 
of  the  father's  share — Mahabeer  Persad  v.  Ramyad  Singh  (4). 

Mr.  Gregory  was  not  called  upon  to  reply. 

The  judgment  of  the  Court  was  delivered  by 

Pheab,  J.  (who,  after  stating    the  facts,  continued).— In 
many  respects  the   facts    of   this    suit   run    parallel  to  the 
facts  of  a  suit,  Mahabeer  Persad  y.  Ramyad  Singh  (4),  which  we 
lately  had  before  us.     No  doubt  the  execution-sale  was  had 
under  the  conduct  of  the  judgment-creditor;  but  the  proceed- 
ings seem  to  be  regular,  and  the  sale  must  effectually  be  treated 
as  a  sale  by  the  father  of  his  right,  title,  and  interest.    TSx^ 
judgment-creditor  himself  cannot,  we  think,  claim  to  have  bi> 
sale  treated  as  anytliing  more  extensive  than  this.     He  had  tb^ 
conduct  of  the  sale,  and  he  seized  the  property  and  sold  it,  in  \P^ 
own  discretion,  for  the  purpose  of  causing  the  money-decree  ft^ 
be  satisfied.     The  property  was  not  sold  in  pursuance  of  a  decre^ 
directing  that  it  should  be  sold,  or  in  any  manner  pointing  Qii^ 
that  it  was  the  property  out  of  which  the  debt  should  be  realized^ 

(1)  Marsh.,  614.  (3)  10  B.  L.  R.,  294. 

(2)  2  Hay*s  Hep.,  8.  (4)  Ante,  p.  90. 
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koA  in  this  respect^  the  present  case  seems  to  me  to  differ  entirely        i878 
faom  tiie  two  leadinsc  cases  which  have  been  referred  to,  the  ^^  •^noosKP 

"  NabainSihor 

one  of  Ishan  Chunder  Mitter  y.  Buhsh  AH  Soudagar  (1)  ,and  ^' 

tiie  other  of  The  Court  of  Wards  y.  Maharaja  Coomar  Ramapui 
Xng  (2).  The  judgment-creditor  chose,  for  reasons  of  his  own 
rfmj^y  to  sell  the  right,  title,  and  interest  of  the  father ;  and  he 
dBDOt  now,  I  think,  be  heard  to  assert  that  he  is  entitled  to 
Md  the  whole  property,  as  if  he  had  in  fact  sold  the  whole 
fiuaily  property,  and  was,  at  the  time  of  the  execution-sale, 
ntided  so  to  do.  The  case  then  stands  thus, — as  the  result  of 
liuit  execution-sale  of  the  right,  title,  and  interest  of  the  father, 
tte  head  of  a  joint  family,  the  members  of  which  were  living 
together  under  the  Mitakshara  law,  the  father's  right,  title, 
•ad  interest  in  the  family  property,  which  is  [the  subject  of  suit, 
•htt  been  in  words  sold  to  the  first  defendant. 

Bat  it  is  further  clear,  on  the  facts  of  this  case,  that,  at  the  time 
of  the  execution-sale,  the  father  had  no  separate  rights  and  inter- 
ests in  the  property  apart  from  his  son.  There  had  been  no 
diFision  of  interests  partially  or  completely.  The  property  was, 
ts  I  understand,  enjoyed  jointly  by  the  father  and  the  son  as  a 
joint  Hindu  family  under  the  Mitakshara  law,  and  in  this  situ- 
ttbn  no  individual  has  a  distinct  legal  right  to  any  portion  or 
dure  of  the  property,  such  as  he  can  pass  to  any  third  person. 

At  first  we  were  of  opinion  that  these  facts  would  bear  the 

Application  of  the  principle  which  was  applied  to  the  case  of 

Makabeer  Persad  v.    Ramyad  Singh  (3).     If  the  father  had  in 

fut,  bj  the  Bale,  professed  to  pass  his  rights  and  interests  in  the 

property  to  the  judgment-creditor,  and  so  held  out  that  he  had 

power  to  pass  something,  and  if  the  judgment-creditor  had  paid 

^lumey  value  for  these  rights  and  interests  upon  the  faith  of  this 

profession^  then,  probably,  we  ought  in  this  suit  to  take  care 

^•partition  of  the  property  should  be  come  to  between  the 

^Kther  and  son — at  least  to  the  extent  of  an  assignment  of  an 

winded  share  to  each  respectively — before  the  property  should 

DS  delivered  back ;  because  although,  no  doubt,  under  these  facts 

Uie  purchaser  obtained  no  legal  right  to  the  estate  or  to  any 

(1)  Harsh.,  614.  (2)  10  B.  L.  B.,  %U.  (3)  Antey  p,  90. 
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1878  portion  of  it,  so  that,  consequently,  any  member  of  tl 
^t'o^up  family  had  a  right  to  bring  a  suit  for  the  purpose  of  ret 
^  V-  it  back  from  him,  yet  it  would  obnondy  be  ineqxii table 
father  should  in  this  oblique  way  be  able  to  return  to 
enjoyment  and  benefit  of  the  fatnily  estate  (as  he  undc 
would,  if  any  member  of  the  family  recorered  it  from  the  pu 
without  making  good  to  the  purchaser  the  consideratio] 
wbich  he  had  paid  for  it ;  and  that  would  hare  been  in  si 
the  present  case,  if  the  judgment-creditor  had  got  a  dc 
the  sale  of  the  property  pledged  by  the  father's  bond, ; 
pursued  that  decree  by  proceedings  for  sale,  and  had  ev 
bought  the  property  under  it.  The  sale,  in  that  course  o 
would  have  been  a  sale  which  the  fscther  had  brought  a 
l>ledgiDg  the  property  sold  for  the  consideration  of  tli 
advanced  to  him.  It  would  have  been  manifestly  ine< 
supposing  those  had  been  the  facts  of  this  case,  that  th< 
notwithstanding  his  acts,  should  recover  back  the  property 
free  and  unincumbered,  released  even  from  the  burd< 
he  had  affected  to  put  upon  it. 

But  these  are  not  the  facts  of  the  present  case.    T 
raent-creditor  here  only  obtained  a  money-decree  on  i 
against  the  father,  and  was  only  entitled,  by  reason  of 
ing  got  that  decree,  to  seek  satisfaction  of  it  against  the 
of  the  father.     He  has  seized  and  sold  property,  whic 
the  property  of  the  father,  and  in  which  the  father 
possess  any  assignable  interest.     The  sale  which  has  tal 
as  a  consequence  of  this  course  of  action,  although  it 
no  doubt,  by  the  father  of  his  rights  and  interests,  so  £ 
had  any  rights  and  interests  at  the  time,  still  does  not 
to  any  voluntary  representation  made  by  the  father  of 
ing  any  rights  and  interests  in  the  property ;  still  less, 
say  so,  was  it  ever  a  representation  of  fact  made  by  tl 
for  the  purpose  of  inducing  the  defendant  to  advance  i 
him :  the  money  had  been  advanced  long   before.     It  ( 
me,  therefore,  that  there  is  nothing  in  the  conduct  of  tl 
in  relation  to  the  sale  of  this  property  to  the  defendan 
gives  rise  to  any  equity  between  him  and  the  defendant 
entitles  the  latter  to  call  upon  the  father  to  divide  the  ] 
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vilk  his  80118^  and  so  make  the  property  available  for  being        isrs 
ifpropriated  and  retained  by  the  creditor  to  the  extent  of  the     Juodkbp 
bAePs  potential  rights.     I  think  then^  on  the  whole^  that  the  v. 

gioiuid  upon  which  we  decided  the  former  case^  and  were  there 
M  to  impose  a  condition  upon  the  recovery  of  the  joint  family 
property  by  the  plaintiff,  does  not  here  exist. 

Bot  there  might  have  been  another  ground  upon  which  the 
Jefcndtnt  could  insist,  as  against  the  father  and  the  son,  that  this 
joint  property  should  be  divided ;  and  perhaps  it  is  as  well  to  refer 
to  it  here  in  order  to  show  that  it  is  not  involved  in  the  facts 
before  us.    Under  the  money-decree  against  the  father,  the  first 
defendant  is  entitled,  in  order  to   obtain  satisfaction  of  that 
decree,  to  seize  any  property  of  the  father  which  he  can  find,  and 
to  sell  it,  whether  it  be  in  the  condition  of  joint  or  several  pm- 
porty.    But  he  is  not,  I  think,  simply  upon  that  footing,  entitled 
to  put  his  hand  upon  the  joint  property  of  the  family  governed 
kj  Mitakshara  law,  of  which  the  father  is  the  head,  for  the 
pnpose  of  altering  its  condition  by  division  and  sale.     Still  I 
ibo  think  that  if  he  could,  in  a  regular  suit  brought  for  the 
pvpoee,  show  to  the  Court  that  there  was  no  property  belong- 
ing to  the  father  which  he  could  find  or  reach,  other  than  the 
property  in  whioh  the  father  was  interested  jointly  with  his  son 
ua  joint  Mitakshara  family,  he  would  have  a  right  to  stand  so 
fiur  in  the  shoes  of  the  father  as  to  be  able  to  insist  upon  such 
aptrtition  of  the  property  as  might  enable  him,  so  to  speak,  to 
proeare   something  wherewith  afterwards  to  satisfy    his  own 
decree  in  due  course  of  execution  proceedings.     And  similarly, 
oven  in  the  present  case  assuming  that  he,  in  the  first  instance, 
^ndjide  seized  this  joint  family  property  under  the  belief  that 
it  belonged  to  the  father,  and  sold  it  in  order  to  satisfy  his  decree, 
probably  he  might  successfully  resist  the  claim  of  the  sons  to 
get  it  back  in  its  integrity,  if  he  could  show  that  there  was  no 
^^et  property  belonging  to   the  father  to  which  he  could  have 
'ecoarse,  and  that  he  consequently  had,  as  I   have  endeavoured 
^  explain,  a  right  founded  in  equity^  at  least  to  have  this  pro- 
Wj  divided,  and  so  made  available  for  being  seized  and  sold. 
But  no  facts  of  this  kind  have  been  proved  in  this  case :  they 
bave  not  even  been  set  up,  and  for  a  very  good  reason.     As 
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1873       long  as  the  property  which  was  pledged  by  the  bond  i 
juGDEKP     untouched,  it  would  be  difficult  for  the  judgment-creditor 

NaRAIM  SittOH  r    T      /.     1  1        .-. 

V.  tliat  there  was  not  other  property  of  the  father  besid 
which  is  the  subject  of  suit^  to  which  he  could  have  re 
Inasmuch  as  the  father  pledged  that  property  as  again 
i  t  must  be  taken  that  he  had  a  right  to  pledge  it ;  and  un 
right  is  questioned  by  the  sons^  it  cannot  be  assumed  tl 
judgment-creditor  would  not  be  able  to  realize  his  debt 
tliat  property  if  he  proceeded  against  it  It  thus  appears 
that  on  the  second  ground  also,  which  I  have  mention 
possible  ground  for  resisting  the  plaintiff's  claim  to  reco 
property  in  its  entirety,  the  defendant  has  failed  in  thi 

The  result  is  that,  I  think,  the  plaintiff  has  made  out  hi 
to  recover  this  property  for  the  benefit  of  the  joint  family. 

It  was  suggested  to  us  just  now  that  a  portion  of  the  pi 
was  the  separate  property  of  the  father  himself,  acquired  I 
out  of  his  own  funds,  and  it  seems  that  the  first  Court  a 
this  view  of  the  facts.  The  lower  Appellate  Court,  ho 
has  come  to  no  finding  on  the  point ;  and  if  there  was  ai 
dence  on  the  record  tending  to  sliow  that  this  property  i 
father's  separate  property,  we  ought  to  send  the  cose  back 
lower  Appellate  Court  for  trial  of  this  issue.  We  f 
enquiry,  however,  that  there  is  no  such  evidence.  It  wo 
tlierefore,  useless  to  send  the  case  back  for  this  purpose. 

We  reverse  the  decision  of  the  lower  Appellate  Cob 
decree  that  the  plaintiff  do  recover  the  property,  which 
subject  of  suit,  for  the  benefit  of  the  joint  family. 

The  plaintiff  must  have  his  costs  in  all  the  Courts. 

Appeal  alii 
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OLAM  AM  (DsFSHDAKT)  V.  KALLYKISHEN  THAKOOR  and  ano- 

nsB,  EzxcuTom  ahd  Exbcxttbiz  or  thb  late  BABOO  60PAUL  LOLL         {^2 

THAKOOR  (Flaixtot).  June  20. 


[(h  appeal  from  the  High  Court  of  Jadlcatare  at  Fort  William  in  Bengal.] 

Special  Appeal — Appeal  to  Privy  Council — Practice. 

Wliere  a  case  has  been  heard  by  the  High  Court  on  special  nppeal,  and  on 
apped  to  the  Tiiwj  Council  it  is  desired  to  include  in  the  nppeal  the  decisions 
of  tke  lower  Courts  on  the  facts,  an  application  for  special  leave  to  do  so, 
skould  be  made  previous  to  the  hearing.  The  Judicial  Committee  will  not, 
•I  i  rule,  allow  a  petition  of  appeal  from  those  decisions  to  be  put  in  at  the 
kinng,  mmc  pro  tune. 

This  was  an  appeal  from  a  judgment  and  decree  of  the  High 
Court  (Baylej  and  Macpherson^  JJO>  dated  5th  August  1868, 
diaiiiasiDg  a  special  appeal  against  a  judgment  of  the  Judge  of 
Bickergunge,  dated  the  3l8t  July  1867,  made  on  regular  appeal 
£ram  a  judgment  of  the  Deputy  Collector  of  the  said  zilla,  dated 
tlie  19th  July  1867^  which  it  affirmed.  All  these  three  decrees 
were  made  in  favor  of  the  plaintiff  in  the  suit^  now  represented  by 
tke  respondents;  and  the  two  first  judgments,  in  order  of  date^ 
*^  concurrent  judgments  on  the  facts  and  evidence. 

A  special  appeal  from  the  Judge's  decision  preferred  by  the 
defendant  to  the  High  Courts  was  dismissed  with  costs. 

The  defendant  thereupon^  who  (the  plaintiff  having  died) 
had  reyived  the  suit  against  his  representatives,  obtained  leave 
^  Appeal  to  Her  Majesty  in  Council  against  the  decision  of  the 
High  Court  on  special  appeal.  Leave  was  granted^  and  the 
appeal  now  came  on  for  hearing. 

Mr.  Doyne  for  the  appellant  proceeded  to  argue  that  the  Court 
•  ^  first  instance  and   the  Judge  on  appeal  had  come  to  an 
^oneous  conclusion  upon  the  facts. 

*^ie«/;— Thb  Right  Hon*blb  Sib  J.  W.  Colvilb,  Sib  B.   Pbacock, 
SiB  M.  £.  Smith,  and  Sib  Lawbbmcb  Fbbl. 
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1872  Mr.  Leith  (Sir  R.  Palmer,  Q.C.,  with  him)  objected  that  tiM 

GoLAM  ali    ^ag  110  appeal  save  against  the  judgment  of  the  High  Cow 
Kalltkishbn  which  could  not  enter  into  the  facte. 

Thakoob. 

Mr.  Doynt  submitted  that  the  practice  was  to  allow  the  wU 
interlocutory  orders  to  be  opened  on  appeal ;  but  if  this  were  a 
so^  that  the  Board,  as  a  matter  of  course^  would  allow  a  petitii 
of  appeal  to  be  put  in  nunc  pro  tune. 

Their  Lordships  delivered  the  following  judgment  :-— 

Their  Lordships  have  considered  Mr.  Doyne's  applicatioo,  tf 
the  conclusion  they  have  come  to  is  this  that,  for  the  reasoi 
which  I  am  about  to  state,  they  would  not  be  justified  in  ti 
present  case  in  giving  special  leave  to  include  in  this  appeal  i 
appeal  against  the  decisions  of  the  two  Judges  who  have  del 
with  the  questions  of  fact  in  the  cause, — the  Deputy  CollectB 
and  the  Judge  to  whom  there  was  an  immediate  appeal  fro 
him. 

They  have  looked  at  the  petition  of  appeal  to  Her  Maje«i 
and,  it  is  perfectly  clear,  that  appeal  is  preferred  simply  again 
the  order  of  the  High  Court  on  the  special  appeal.  It  is  undool 
ediy  true  that  it  has,  recently  at  least,  been  the  practice  to  tlk 
the  whole  case  to  be  opened  upon  questions  of  fact,  as  well 
questions  of  law,  although  the  High  Court,  the  appeal  to 
having  been  merely  a  special  appeal,  has  been  able  to  deal  on 
with  the  latter.  The  mode  of  accomplishing  this,  if  the  pftf 
thinks  it  necessary  for  the  justice  of  his  case,  is  to  apply  to  th* 
Lordships  in  due  time  for  special  leave  to  appeal  against  the  de 
sions  of  the  subordinate  Courts ;  an  application  to  be  grant 
not  as  of  course,  but  on  sufficient  grounds.  No  such  applicat 
has  been  made  in  the  present  case ;  but  it  is  stated  by  Mr.  Do] 
that  the  Board  has  been  in  the  habit  of  granting  this  privil 
at  the  hearing  nunc  pro  tunc,  if  they  thought  the  justice  of 
case  required  it  We  are  not  aware  of,  nor  is  Mr.  Doyne  a 
to  refer  us  to,  any  case  in  which  this  was  done,  nor  does 
recollection  supply  one  ;  although,  if  their  Lordships  saw  cles 
that  the  justice  of  the  case  could  not  be  reached  without  all 
ing  such  an  application,  they  do  not  say  that  they  would 
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Lt  it  under  any  circamstiuices^  or  upon  any  terms.    They  are       i872 

opinion  that  notkiDg  but  very  special  circumataDces  ought   QolamAm 

justify  the  granting  of  leave  to  appeal  against  the  other  Kalltkishrk 

rees  at  so  late  a  period  as  the  hearing  of  the  appeal ;  and 

t  no  such  circumstanoes  exist  in  the  present  case.     The  ques- 

I  is  one  of  those  which  it  is  extremely  difficult  for  a  tribunal 

)  dus  to  deal  with, — the  simple   question  of  parcel  or  not 

eel,  whether  a  certain  portion  of  chur  laud  is  included  in  a 

ticular  tenure,  or  remained  liable  to  assessment  for  rent.     It 

emphatically  one  of  those  questions  which  are  best  decided, 

1  can  only  be  satisfactorily  decided,  upon  the  spot ;  and  in 

opening  the  decisions  on  the  facts  in  the  present  case,  we 

>uld  be  running  counter  to  that  general  rule  which  governs 

)  proceedings  of  their  Lordships,  namely,  that   where  there 

re  been  two  concurrent  findings  upon  questions  of  fact,  this 

banal   will  not,  except  upon  very  special  grounds,  disturb 

irn.  Therefore,  their  Lordships  think  they  would  not  be  justified 

grandng  this  application.     Of  course,  they  are  ready  to  hear 

iatever  may  be  argued  further  upon  the  question  whether  the 

cisiou  of  the  High  Court  upon  the  special  appeal  was  correct 

not,  and  if  it  were  not  correct,  what  order  that  Court  ought 

have  made  on  the  grounds  before  it  (1.) 

This  case  was  then  argued  on  the  merts,  and  their  Lordships 
Amiased  the  appeal  with  costs. 

Appeal  dismissed. 
Agent  for  appellant :  Mr.  Wilson. 

Agents  for  respondent :  Messrs.  Watliins  and  Laitey. 

0)  This  ruling  was  followed  in  the    which  was  decided  by  the  Judicial 
K  of  Raja  Nilmoney  Singh  Deo  v.    Committee  on  18th  July  1872. 
V)*  Singh     and    The    Oovemment, 
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Before  Mr.  Justice  Macpherson, 

1873  RAMNATH  DUTT  v.  MATUNGINEE  DOSSEB. 

ec.  16. 

Attorney"  B  Lien  for  Costa — Compromise  by  Parties^CblUuiim, 

Where  the  parties  to  a  suit  came  to  a  compromise  between  fhenmhii 
without  the  knowledge  of  the  plaintifi*8  attornej,  when  the  suit  was  it  nek 
a  stngc  that  it  did  not  appear  that  the  plaintiflf  was  entitled  to  reoofef 
anything,  and  there  was  no  proof  that  he  was  to  receive  anything  firoB 
the  defendant  on  the  compromise,  or  that  the  compromise  was  not  < 
bona  fide  one,  Held^  the  plaintifTs  attornej  was  not  entitled  to  have  tk 
compromise  set  aside  on  the  ground  that  he  might  thereby  be  depriTed  of  !>» 
costs. 

A  clear  case  of  fraud  and  collusion  must  be  made  out  to  entitle  the  attorae; 
to  the  interference  of  the  Court. 

This  was  an  application  by  the  defendant  on  notice  fo 
an  order  that  the  suit  should  be  dismissed  on  the  terms  Q 
each  party  paying  their  own  costs  of  the  suit  when  taxed  o 
scale  2.  From  the  affidavits  in  support  of  the  application, : 
appeared  that  the  suit  was  instituted  to  obtain  a  declaratio 
of  the  plaintiff's  riglit  to  a  share  in,  and  for  an  account  of, 
certain  partnership  business.  After  the  institution  of  the  suit,  tli 
plaintiff  came  to  an  amicable  setllemcut  with  the  defendant,  ^ 
terms  of  which  the  plaintiff*  requested  the  defendant  to  instru 
her  attorney  to  prepare  a  petition  for  dismissal  of  the  suit,  < 
the  terms  that  the  plaintiff  gave  up  all  claim  against  the  defeu 
ant ;  that  the  defendant  should  be  at  liberty  to  take  back  ftc 
the  Registrar  certain  Government  paper  deposited  with  a' 
as  security  by  the  defendant ;  and  that  each  party  should  p 
their  own  costs  of  the  suit.  The  agreement  to  settle  the  ci 
was  come  to  at  the  office  of  the  defendant's  attorney ;  and  on  t 
petition  being  drawn  up,  and  sent  to  the  plaintiff's  attorfl 
for  approval  on  behalf  of  the  plaintiff,  the  petition  ^ 
returned  by  the  attorney,  who  said  he  had  not  heard  anythi 
from  his  client  of  the  proposed  settlement.  The  plaintiff  the 
upon,  on  being  communicated  with  on  behalf  of  the  defenda 
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greed  to  instruct  Iiis  attorney  to  consent  to  the  application  for        1878 
tme  dismissal  of  the  suit,  and  a  letter  was  accordingly  written  in     Ramnatr 
be  office  of  the  defendant's  attorney,  and  sent  by  him  to  the  v. 

ilaintiff 's  attorney,  instructing  him  to  consent,  and  the  petition  Dosskb. 
ras  again  sent  to  him  for  approval.  He  alleged  that  the  parties 
irtre  in  collusion  to  deprive  him  of  his  costs,  and  he  agreed  to 
consent,  provided  his  costs  of  suit  were  paid  to  him  in  the  first 
UQstance,  or  a  personal  undertaking  given  by  the  defendant's 
attorney  that  they  should  be  paid.  This  was  not  agreed  to,  and 
the  application  was  now  opposed  by  the  attorney  for  the  plaintiff, 
<ni  the  ground  that  the  suit  had  been  compromised  behind  his 
back,  and  that  he  was  consequently  likely  to  be  deprived  of  his 
O08lB,if  the  application  were  granted,  and  the  security  deposited 
^1  the  defendant  were  allowed  to  be  taken  out  of  Court. 

Mr.  Branson  in  support  of  the  application. 

Ur.  Woody  contra,  submitted  that  the  Court  would  not  allow 
•uch  an  arrangement  as  this,  by  which  the  attorney  would  be 
uepri?ed  of  his  costs ;  that  an  attorney  had  a  lien  on  the  fund 
w  Court  which  would  not  be  lost  by  a  voluntary,  and  apparently 
collaiive,  agreement  to  compromise  come  to  behind  his  back  by  the 
pwties  to  the  suit— Smith's  Ch.  Pr.,  168  ;  Beameson  Costs,  312  ; 
^^onymous  ctLse  (1).  Where  there  is  collusion  the  Court  will 
Protect  the  attorney — Wright  v.  Burroughes  (2);  Pulling  on 
Attomeys,  383  ;  Daniell's  Ch.  Pr.,  1721. 

Mr.  Branson  in  reply. — The  parties  themselves  are  perfectly 
^ini  litisy  and  able  to  come  to  any  compromise  they  think  fit, 
*^«n  tliough  the  effect  may  bo  to  deprive  the  attorney  of  his 
^^»^Brunsdon  v.  Allard  (3)  and  Ex  parte  Hart  (4).  Even  if 
'***fe  is  collusion,  it  is  doubtful  whether  the  Court  will  inter- 
*'^fr  Crompton,  J.,  in  Brunsdon  v.  Allard  (3).  At  any 
^^^  a  clear  case  of  collusion  must  be  made  out. 

^^  Wood  referred  to  Fairland  v.  Enever  (5). 

*ACPHERSON,  J. — The  application  must  be  granted.  It  is 
^1^^  by  the  plaintiff's  attorney,  who  says  that  the  suit  has 

(')  a  Ves.  Sen.,  25.  (4)  1  Dowl.,  324 ;  S.  C,  1  B.  &  Ad.,  660. 

(^«C.  B.,  844.  (5)  1  Dick.,  114. 

W  »  L.  J.,  Q.  B.,  806. 
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iftTB  been  compromised  behind  his  back,  and  that,  in  making  d 
BAMif ATB  compromise^  the  parties  are  colluding  to  deprive  him  of  d 
V.  means  of  receiving  the  costs  due  to  him  from  the  plaintiff.  Nov 
DoBSKK.  as  the  matter  at  present  stands  before  me,  it  does  not  appM 
that  the  plaintiff  ever  was  entitled  to  recover  anything  frn 
the  defendant, — or  that  he  has  received  or  is  to  receive  anjtkaj 
in  consideration  of  the  withdrawal  of  the  snit  on  the  ten 
proposed.  It  may  be  that  the  Court  would,  under  certaf 
circumstances,  be  bound  to  interfere  on  behalf  of  the  plaintiff 
attorney,  and  to  see  that  his  costs  were  paid  out  of  a  fond  i 
Court,  which  had  been  decided  to  belong  to  the  plaintil 
But  there  is  nothing  to  show  that  the  plaintiff  is,  or  would  ever  b 
entitled  to  receive  anything  out  of  the  securities  now  in  Coor 
which  were  ordered  to  be  brought  in  merely  to  protect  sue 
rights  as  the  plaintiff  might  eventually  be  decreed  to  have  i 
them.  There  has  never  been  any  declaration  by  the  Court  thi 
the  plaintiff  had  in  truth  any  right  to  the  money.  The  plainti 
himself  now  says,  that  having,  since  the  institution  of  the  suil 
gone  through  the  accounts,  he  finds  that  he  made  a  mistake 
and  that  he  is  not  entitled  to  any  portion  of  what  he  suppose 
he  was  entitled  to,  and  claimed  in  his  plaint.  It  is  said  thi 
statement  is  false,  and  that  there  must  be  some  private  arrange 
ment  between  the  parties.  That  may  be  so;  but  there  is  n* 
evidence  to  show  that  it  is ;  and  I  cannot  assume  that  it  i 
00.  The  position  of  the  plaintiff^s  attorney  is  wholly  differeo 
from  what  it  would  have  been,  had  judgment  been  recoverec 
against  the  defendant^  or  if  he  could  have  proved  that  any  bud 
was  payable  under  the  compromise  to  the  plaintiff.  Even  if  ^ 
decree  had  been  actually  obtained  for  a  specific  sum  of  money 
the  plaintiff's  attorney,  before  the  compromise  could  be  setasid 
by  the  Court,  must  have  made  out  a  clear  case  of  fraud  ao 
collusion;  see  Brunsdon  v.  Allard  (1).  The  last  case  on tl 
subject  is  that  of  Ex  parte  Morrison  (2),  in  which  the  judgment 
Blackburn,  J.,  is  very  applicable.  That  case,  like  the  one  nc 
before  me,  is  a  case  in  which  the  plaintiff  compromised  matte 
privately  before  the   litigation  had  gone  far  enough  to  she 

(1)  28  L.  J.,  Q.  B.,  306.  (2)  4  L.  R.,  Q.  D^  153. 
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ther  it  woUld  end  in  the  plaintiffs  favor  or  not.     These  cases        1878 
r  that;  without  distinct  fraud  and  collusion  being  made  out.     Bamnath 
Court  will  not  interfere  in  any  case,  and  especially  not  in  a  «• 

in  which  it  has  not  been  ascertained  whether  anything  is  due      Dossjcb. 
r  has  been  recovered  by  the  plaintiff.  Mr.  Branson  is  therefore 
tied  to  the  order  he  asks  for^  but  his  client  must  bear  his  own 
I.    I  think  the  plaintiff's  attorney  has  great  reason  to  com- 
a  of  the  way  he  has  been  treated^  and  that  the  conduct  of 
Pittar,  who,  being  the  defendant's  attorney,  held  commnnica- 
with  the  plaintiff  direct,   instead  of  through  his  attorney, 
got  the  matter  settled  in  his  office  behind  the  back  of  the 
Qtiff's  attorney,  was  extremely  wrong  and  unprofessionaL 
irefore,  the  defendant  must  have  his  own  costs  of  this  appli^ 
on. 

Application  granted* 

Lttorney  for  the  plaintiff:  Baboo  Bolye  Chund  Dutt. 
Utorney  for  the  defendant :  Mr.  Pittar. 


APPELLATE  CIVIL. 


Before  Mr,  Justice  Phear  and  Mr,  Justice  Ainslie, 

ANHOON  SINGH  (Defbndaut)  v.  TOFANEB  SINGH  (Plaiiittff).*  ]  573 

nrt  Fees  Act  (  VII  of  1870),  w.  6^12—  Valuation  of  Suit'-Jurisdiction.   ^^ 

^  tke  purpose  of  determining  the  question  of  jurisdiction,  tbe  valuation 
tsoitihoald  be  computed  according  to  the  market-value  of  the  subject- 
^  of  the  suit,  and  not  bj  the  special  rules  applicable  to  valuation  laid 
n»  in  Act  VII  of  1870. 

^IB  was  a  suit  for  pre-emption,  valued  at  Bs.  200,  brought 
^^  plaintiff  in  the  Court  of  the  Munsif  of  Patna. 
Hic  defendant  set  up  (inter  alia)  in  his  written  statement 
^  the  suit  was  undervalued,  and  that  the  value  of  the  property, 

^pecul  Appeal,  No.  843  of  1873,  from  the  decree  of  the  Officiating 
He  of  Patna,  dated  the  12th  March  1872,  affirming  a  decree  of  the  Munsif 
At  district,  dated  the  21st  dunel872. 
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being  in  excess  of  Rs.  l^OOO, — viz.,  Bs.  2^000^ — ^tbe  Mune 
no  jurisdiction  to  try  the  case. 

The  Munsif  passed  a  decree  in  favor  of  the  plainti£ 
On  appeal  the  Officiating  Judge  confirmed  the  decree 
lower  Court.     He  said  in  his  judgment : — **  The  first  obj 
raised  was  a  question  of  jurisdiction.     As  regards  jurisd 
it  is  urged  that  the  plaintiff  has  nndervalued  his  suit. 
it  is  true  that  the  value  of  this  suit  is  still  placed  at  Bi 
the  very  amount  which  was  declared  to  be  an  improper 
ation  at  the  time  when  the  former  suit  was  brought,  bu 
the  present  suit  was  not  instituted  until  after  Act  VII  of 
came  into  force,  and,   under  cl.  6  of  s.  7  of  that  Act,  ii 
to  enforce  a  right  of  pre-emption,  the  value  is  comput 
accordance  with  cl.  5  of  that  section,  and  in  cl.  5  the 
is  declared  to  be  ten  times  the  revenue.     Hence  the  p: 
suit  has  been  properly  valued." 

The  defendant  appealed  to  the  High  Court. 

Messrs.  Twidale  and  C.  Gregory  for  the  appellant. 
Baboo  Mohesh  Chunder  Chotodhry  for  the  respondent. 
The  judgment  of  the  Court  wfM  delivered  by 

Phear,  J. — This  was  a  suit  brought  to  enforce  a  ri 
pre-emption,  and  the  property  which  had  been  sold  was  sc 
Bs.  2,000,  a  consideration  which  may,  under  the  circums 
of  the  case,  for  the  moment  be  taken  to  represent  the  m 
value  of  the  property.  This  suit  however  is  valued  oi 
Bs.  200.  The  lower  Appellate  Court  says: — (^His  Lordship 
the  portion  of  the  judgment  set  out  above,  and  continu 
Thus  it  appears  that  the  lower  Appellate  Court  has 
ruled  the  objection  as  to  the  valuation  of  the  suit,  upo 
ground  that  the  method  of  valuing  pursued  has  been  that 
is  directed  by  the  rules  of  the  Court  Fees  Act  of  1870. 

On  special  appeal  it  is  urged  that  this  ruling  is  wron 
that,  for  the  purpose  of  jurisdiction  in  the  Munsif 's  Cou 
valuation  ought  to  have  been  made  according  to  the  m 
value  of  the  property,  and  not  according  to  the  special 
prescribed  in  the  Court  Fees  Act. 
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"We  are  of  opinioD  that  this  objection  is  a  good  groand  to 

support  tlie  special  appeal.     It  appears  to  us  that  the  decision 

of  the  DiTision  Bench  in  the  case  of  Jeebraj  Singh  v.  Inderjeet 

HaUoon  (1)  does  in  foot  conclude  the  matter;  and  that,  unless 
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{\)  Before  Sir  Richard  Couch,  KL, 
Ckkf  Justice^  and  Mr.  Justice 
AiuUi. 

lU  2»rd  May  1872. 

ISEBRAJ  SINGH  (Drfrsdart)   «.    IN- 
b£IU£ET  JIAHTOON  (Pi^imtiff).« 

Cwrt  Ftet  Act  (  Vll  of  1870J,  m.  6 
i  \i'^Valuation  of  Suit-^uris^ 

dktin, 

^r>  Twidale  for  the  appellant. 

^«  C,  Gregory  for  the  respondent. 

'I'hk  judgment  of  the  Coort  was 
^▼ered  bj 

CoDCH,  C.J.  —  The  Subordinate 
Jo(^e  has  held  that  the  decision  of  the 
^UQfl'f  upon  the  question  as  to  what 
^  tbe  fslue  of  the  subject-matter  in' 
*P"t«,  with^ference  to  the  juris- 
ts of  the  Court,  is  fiiuU  under  s.  1 2 
•fAe  Court  Fees  Act.  Now,  itisad^ 
*^bj  Mr.  Gregory  that  that  is  not 
^\  ind  that  would  at  once  dispose  of 
l^spectd  appeal;  because  itshows  that 
"*>  decision  is  erroneous,  and  it  would 
^  tteoeisarj  that  the  case  should  go 
^^  to  him  again.  But  upon  the 
^Hier  qoestion,  namelj,  whether  the 
^^  for  the  purpose  of  jurisdiction 
*  ^  be  computed  according  to  the 
^  Fees  Act,  I  think  there  is 
^^^^  to  sliow  that  it  was  the  inten- 
*^  of  the  Legislature  that  that  mode 
^  oompatiDg  the  value  was  to  be 


applicable  to  the  question  of  the  juris- 
diutiun  of  the  Court,  and  was  to  be 
used  in  ascertaining  what  was  the 
value  of  the  subject-matter  in  dispute. 

Act  VII  of  1870  is  an  Act  for 
making  the  Court  fees  payable ;  and 
after  providing  in  s.  6  that  the  fees 
should  be  paid,  there  follow  a  series 
of  provisions  with  regard  to  the  way 
in  which  the  Court  fees  shall  be 
estimated.  In  suits  for  lands,  houses, 
and  gardens,  it  is  according  to  the 
value  of  the  subject-matter,  and  such 
value  shall  be  deemed  to  be  as  pro- 
vided bj  the  Act.  I  think  that  this 
must  mean  that  the  value  is  to  bo 
deemed  to  be  such  for  the  purposes  of 
the  Court  fees  onlj,  and  not  for 
other  purposes.  And  s.  12  appears  to 
support  this  view,  because  it  treats 
this  as  being  a  question  relating  to 
valuation  for  the  purpose  of  deter- 
mining the  amount  of  anj  fee,  and  it 
makes  the  decision  upon  this  question 
final.  I  can  see  nothing  in  this  Act 
which  would  lead  me  to  suppose  that 
the  Legislative  Council  intended  that 
these  rules  should  be  applied  to  the 
determining  what  was  the  value  for 
the  purpose  of  jurisdiction. 

Therefore  the  decree  of  the  lower 
Appellate  Court  must  be  reversed, 
and  the  case  must  be  remanded  for 
the  Appellate  Court  to  determine 
what  is  the  value  of  the  subject-mat- 
ter in  dispute.  The  appellant  must 
have  the  costs  of  this  appeaL 


^Spedal  Appeal,  No.  1027  of  1871,  against  the  decree  of  th«  Officiating  Sabordinate 
^  of  ZiUa  Patna,  dated  the  25th  of  April  1871,  reYersing  the  decree  of  the  Soddtf 
^«<  Pttna,  daud  the  fUh  Jaauary  1«7L 
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we  are  prepared  to  differ  from  that  decision,  we  must  give  effert 
to  the  objection  which  has  been  made  on  special  appeal.  • 

The  present  Chief  Justice  in  that  case  delivered  the  opinioi 
of  the  Bench,  and,  as  the  judgment  is  not  a  long  one,  I  willnal  ] 
it  in  full  I— (after  reading  the  judgment  of  His  Lordship^  pf»-  • 
ceeded), — And  this  decision  of  the  Division  Bench  was  if 
truth  almost  the  necessary  consequence  of  the  principle  hil 
down  by  a  Full  Bench  of  the  High  Court  in  the  case  of  Tk  , 
Collector  of  Sylhet  v.  Kali  Kumar  Dutt  (1).  The  late  Official-  ■': 
ing  Chief  Justice,  Mr.  Norman,  on  that  occasion,  stated  tk 
opinion  of  the  Full  Bench  in  these  words : — ^^  We  are  rf 
opinion  that,  whenever  a  plaint  is  rejected,  under  the  pn^ 
visions  of  s.  30  of  Act  YIII  of  1859,  on  the  ground  tbt 
the  amount  or  estimated  value  of  the  claim,  as  stated  by  tiie 
plaintiff,  is  beyond  the  jurisdiction  of  the  Court,  an  appeil 
is  given,  by  s,  36,  from  the  order  rejecting  the  plaint  Ve 
think  it  clear  that  the  provisions  in  the  note  to  the  Stamp  Act, 
XXVI  of  1867,  which  was  passed  for  a  totally  different  yxh 
pose, — namely,  to  prevent  appeals  upon  questions  of  stamp* 
duty,  where  the  sole  question  is  as  to  the  amount  of  stamp 
to  be  impressed  on  the  plaint, — cannot  have  the  effect  of 
repealing,  by  implication,  the  provisions  of  the  Code  of  Civil 
Procedure,  which  in  clear  and  distinct  terms  give  a  right  of 
appeal  where  a  plaint  is  rejected  upon  the  ground  that  iti0 
undervalued.  We  think  it  clear  that  whenever,  for  the  put- 
pose  of  determining  the  question  whether  or  not  the  lower 
Court  was  right  in  rejecting  the  plaint  upon  the  ground  tbatit 
had  no  jurisdiction  to  entertain  the  suit,  it  becomes  necessary 
to  try  what  is  really  and  truly  the  value  of  the  property  i* 
suit,  the  Court,  which  has  to  determine  the  appeal  upon  th^ 
question  of  jurisdiction,  has,  incidentally,  power  to  determine  all 
those  questions  of  fact,  which  are  necessary  to  enable  it  to  arrivl 
at  a  satisfactory  determination  on  the  question  of  jurisdiction- 
We  think,  therefore, .  that  there  is  no  doubt  that  an  appeal  to 
the  Subordinate  Judge  lay  in  the  present  case,  and  for  the 
purpose  of  determining  that  appeal,  the  Subordinate  Judge  had 


(1)  7  B.  L.  B.,  663. 
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power  to  enquire  into  and  determiue  the  question  of  tlie 
ue  of  the  property  in  suit." 

The  decision  of  the  Full  Bench  in  that  case^  by  which  it  was 
Id  that  the  question  as  to  the  value  of  the  property,  for  the 
irpose  of  jurisdiction  J  was  a  question  of  fact  open  to  appeal^ 
bile  the  question  as  to  the  value  of  the  property^  for  the  pur- 
oses  of  stamp-duty,  was  not  open  to  appeal,  but  was  a  question 
D  be  finally  decided  by  the  Munsif,  under  the  terms  of  the 
kamp  Act  in  force,  really  seems  to  have  had  the  effect  of  ruling 
hat  these  two  matters  were  essentially  distinct — that  valuation 
i  the  subject  of  suit  for  the  purposes  of  the  Stamp  Act  had 
leen  made  by  the  Legislature  a  matter  separate  and  different 
irom  the* valuation  for  the  purposes  of  jurisdiction  ;  because,  it 
8  it  once  obvious  that  if  the  question  relative  to  the  one  is  open 

0  appeal,  while  the  question  relative  to  the  other  is  not  open 
•0  appeal,  it  might  well  enough  happen,  and  would  frequently 
uppeD,  that  ii}  one  and  the  same  suit,  before  the  suit  came  to 
k final  determination,  the  values  of  the  subject  of  suit  arrived 
^  by  the  two  processes  of  valuation  would  be  very  different  in 
tOMmnt  As  the  effect  of  these  two  decisions,  it  appears  to  me 
tohive  been  made  clear  that  the  valuation  which  is  to  govern 
Ae  jurisdiction  of  the  Court,  is  a  perfectly  distinct  matter,  as 

1  bi?e  already  said,  from  the  valuation  according  to  which 
tops  and  fees  are  to  be  levied. 

^e  present  Act,  which  limits  the  jurisdiction  of  the  Mun« 
^f  according  to  the  valuation  or  amount  of  the  suit,  is  the  Act 
^  of  1871,  the  20th  section  of  which  runs  in  these  words:— 
''The  jurisdiction  of  a  Munsif  extends  to  all  like  suits  in 
^ich  the  amount  or  value  of  the  subject-matter  in  dispute  does 
»ot  exceed  Rs.  1,000/* 

-^here  is  no  provision  in  any  part  of  the  Act  itself  which 

P^to direct  the  mode  in  which  the  amount  or  value  of  the  sub-* 

• 

i^^atter  in  dispute  is  to  be  calculated.  Precisely  the  same 
^ordswere  used  in  Act  XVI  of  1868,  which  preceded  the  pre- 
■«nt  Act  VI  of  1871.  Section  13  of  Act  XVI  of  1868  says  :— 
"Munrifi  are  empowered  to  try  all  original  suits  cognizable 
^  Ae  Civil  Courts  of  which  the  subject-matter  does  not  exceed 
"» amount  or  value  Rs.  1,000." 
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The  words  used  in  both  these  Acts  are  *^ amount  or  value 
we  have  nothing  whatever,  in  either  of  these  Acta,  to  in 
that  the  Legislature  intended  the  amount  or  value,  fc 
purposes  of  the  Munsifs  jurisdiction,  to  be  assessed  or  esti 
in  any  established  or  special  manner.  The  result  then, 
seems  to  me,  is  inevitable.  The  two  decisions  to  which  I 
already  alluded  having  put  it  beyond  doubt  that  the  8 
rules  of  the  present  Court  Fees  Act,  and  of  the  old  Stam] 
were  not  intended  by  the  Legislature  for  this  purpose, 
inevitable  that  the  Courts  must,  iu  each  case,  estimat 
amount  or  value  of  the  subject-matter  in  dispute,  for  the  pui 
of  jurisdiction,  by  the  aid  of  the  best  evidence  available,  b< 
upon  the  actual  amount  or  value  of  that  subject 

It  appears  to  me  further  that  this  view  of  the  case  eoi 
fortified  by  a  consideration  and  discussion  of  the  history, 
speak,  of  the  Munsif's  jurisdiction,  from  the  time  of  iti 
creation,  if  it  were  necessary  that  I  should  go  into  any 
on  this  subject     But  I  think  it  sufficient  for  my  present  pi 
merely  to  point  out  that  the  first  of  the  two  modem  A< 
which  I  have  just  now  referred  as  dealing  with  the  jurisd 
of  the  Munsifs, — namely.  Act  XVI  of  1868, — while  it  n 
Regulation  V  of   1831   by    the   appended  schedule,  ma 
special  reference  to  it  as  a  Regulation  extending  the  powi 
tlie  Muneifs,  Sudder  Ameens,  and  so  on.     It  is  thus  cL 
evidence  to  this  effect  were  wanted,  that  the  Legislature, 
time  of  the  passing  of  Act  XVI  of  1868,  had  expressly 
its  notice  the  several   provisions  of  Regulation  V  of  1831 
in  actual  view  of  them,  so  to  speak,  used  the  words  for  de 
the  Muneifs  jurisdiction  which  I  have  already  read  out 
Regulation   V   of  1831   limited  the  jurisdiction  of  the  IV 
in  a  very  special  and  express  manner;   while  it  raised  tlie 
existing  jurisdiction  of  the  Munsif  to  the  amount  of  Rs. 
and  also  gave,  I  think   for  the  first  time   (though   about 
I  am  not  quite  sure),  powers  to  the  Munsif  to  entertain 
for  immoveable  property,  it  expressly  enacted   that  the 
prescribed  in  existing  Regulations  with  regard  to  the  m< 
computing  the  value  of  the  property   in   litigation   shou 
applicable-  for  the  purposes  of  computing  the  property 


[t.] 


man  court. 
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Mansifs  jurisdiction.  Then  ngain^  wliile  that  same  Act 
Principal  Sudder  Ameens,  and  authorized  the  District 
to  refer  to  them  original  suits  under  Rs,  5,000,  it 
[  that  the  value  for  this  purpose  should  be  calculated 
ig  to  Schedule  B  of  Regulation  X  of  1829,  which  yvs\3 
up  Act  then  in  force.     And  so  also  it  directs  that  the 

which  was  to  govern  the  jurisdiction  of  the  Sudder 
I,  should  be  calculated  by  the  rules  in  the  same  Schedule. 
i  to  me  exceedingly  important  in  judging  of  the  question 
I  before  us,  that  we  find  the  Legislature,  when  it  used 
rds  '* amount  or  value"  in  Act  XVI  of  1868  without 
limitation  or  specification  at  all,  had  before  it,  and 
Is  notice,  the  provisions  of  the  Act  which,  up  to  that 
egulated  the  jurisdiction  of  the  Munsif  by  express 
e  to  the  rules  of  the    Stamp  Act.     We  must  take  it, 

that  if  the  Legislature,  in  framing  the  new  Act,  which 
eplace  the  old  Regulation  in  regard  to  the  MunsiPs 
ion,  at  that  time  refrained  from  directing  that  the  value 
be  estimated  according  to  the  rules  of  the  Stamp  Acts 
light  be  passed  from  time  to  time,  as  had  before  been 
,  it  must  have  done  so  advisedly. 

le  whole,  I  am  not  prepared  to  differ  from  the  decision 
division  Bench  in  Jeebraj  Singh  v.  Inderjeet  Mahtoon  ( 1 ) 
(i  I  have  already  referred ;  and  it  follows  in  my  judg- 
lat  we  must  give  effect  to  the  objection  which  has  been 

special  appeal.  It  is  admitted  that  there  is  no  evidence 
hich  it  can  be  sent  back  to  the  lower  Court  with  any 
)f  success  for  the  plaintiff  in  regard  to  the  reassessment 
alue  of  the  property.  Accordingly,  the  suit  is  dismissed 
;  of  jurisdiction, 

plaintiff  must  pay  the  costs  of  the  defendant  in  this 
ad  in  the  lower  Appellate  Court, 

Appeal  allowed. 


1R73 


Naniiooh 

Singh 

r. 

TOPANRR 

StNoir. 


(I)  Ante,  p.  115. 
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•  p.  0.      G.  C.  W.  FORESTER  ahd  oTBKma  (PLAinTnrrs)  ».  THE  SECRETARTOq 
^^J*g  STATE  FOR  INDIA  IN  COUNCIL  (Defbhdabt). 

1872  [On  appeal  from  the  Chief  Court  of  the  Punjab.] 
May  11, 
Jurisdiction — Act  of  StaU — Evidence — Loet  Sanad, 


Where  lands  were  held  bj  a  jagirdar  imder  the  sovereign  of  an  ini 
ent  Stnte  on  a  jaidad  tenure,  t.e.,  on  a  grant  of  Iai>d,  together  with  ihe 
revenues  thereof,  on  the  condition  of  keeping  up  a  bodj  of  troops  ti 
employed  when  called  on  in  the  service  of  the  sovereign,  and  on  the  coBqi^^ 
of  the  State  bj  the  Eiist  India  Companj,  the  jagirdar  remained  in  the 
position  to  the  Companj,  Held  that  the  resumption  of  the  lands  bj  the 
panj,  and  the  seizure  of  the  arms  and  stores  appertaining  to  the  tenure,  onlli 
death  of  the  jagirdar^  was  not  an  act  of  State,  and  therefore  the  Manidpil 
Courts  had  jurisdiction  to  entertain  a  suit  hj  the  representatives  of  lli 
jagirdar  against  the  Government  for  the  possession  of  the  land,  and  for  ^ 
value  of  the  arms  and  stores.  This  was  so,  although  at  the  time  of  thi 
resumption,  the  Regulation  law  was  not  introduced  into  the  territories ii 
which  the  jagir  was  comprized. 

Where  an  alleged  original  sanad  was  lost,  the  Judicial  Committee,  in  fiev 
of  the  strict  nature  of  the  proof  required  in  cases  of  claim  under  sndcsl 
sanads  by  Regulations  II  of  1819,  s.  28,  and  XIV  of  1825,  s.  3,  andtikiig 
all  the  circumstances  into  consideration,  refused  to  consider  the  title  ondsr it 
established. 

Where  the  evidence  showed  that  the  arms  and  stores  seized  hsd  beff 
purchased  by  the  jagirdar  before  the  resumption,  and  there  was  no  antbori^ 
or  evidence  to  show  thnt  those  who  held  hj  jaidad  were  not  entitled  to 
things  so  purchased,  Held  that    the  representatives  of   ihe  jagirdar  «^ 
entitled  to  recover  the  value  of  the  arms  and  stores  so  seized. 

These  were  two  appeals  in  cases  known  respectively  asUitf 
"BadsLapore  Suit"  and  the  "Arms  Suit.'* 

The  first  was  an  appeal  from  the  decree  of  the  Chief  Court  ok 
the  Punjab,  dated  the  19th  March  1867,  by  which  the  decree 
of  the  Commidsiouer  of  the   Hissar  Division,   dated   the  23rd 

*  Present: — Thb  Right  Hon*blb  tdb  Lobd  Chancbllob  Hathbblt 
LoBD  Wbstbubt,  Sib  J.  W.  Colvilb,  Sib  John  Stuabt,  Sib  M.  £.  Sum 
ABi>  Sib  Lawrencb  Fbbl. 
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Ity  1866,  and  passed  on  appeal  from  the  decree  of  the  Deputy       >872 
Jommissioner  of  Delhi  of  the  4th  July  1865,  was  aflSrmed,  and    Forbstkb 
be  appellant's  suit  dismissed  with  costs.  «     '^"" 

nil  11  .  SeCRETABTOF 

The  suit  was  brought  in  August  1848  by  the  committee  Statb. 
f  one  David  Ochterlony  Dyce  Sombre,  a  lunatic,  since 
leceased,  to  recover  possession,  with  mesne  profits,  of  an  estate, 
^ed  Pergunna  Badshapore  Jharsa,  lying  on  the  west  bank  of 
lie  river  Jumna,  in  the  district  of  Goorgaon,  which  had  been 
{ranted  and  devised  to  the  plaintiiF  by  Zeboolnissa  Begum, 
otherwise  called  the  Begum  Sumroo  (or  Sombre),  and  which  had 
^  taken  possession  of  by  the  Government  of  India  on  the 
leath  of  that  lady  in  1836.  The  appellants  were  the  representa- 
Sfesof  the  original  plaintiff.  The  Begum  Sombre,  or  Sumroo, 
mtt  the  widow  of  one  Walter  Reynard,  alias  Raymond,  better 
bown  as  General  Sombre,  a  French  soldier  of  fortune, 
vlio  had  raised  troops,  and  served  with  them  under  various 
Batiye  princes,  and,  in  the  latter  part  of  his  life,  under  Scindia. 
For  the  maintenance  of  these  troops,  Scindia  had  granted  to 
Bejnard  asjaidad  (I)  certain  lands  lying  in  the  Doab,  a  district 
on  the  eastern  bank  of  the  Jumna,  and  the  grant  was  continued 
to  his  widow,  the  Begum  Sumroo,  who,  after  the  death  of  her 
hosband,  which  occurred  in  1778,  retained  the  troops  raised  and 
conunaDded  by  him  in  Scindia's  service.  Reynard  left  an  only 
Ko,  Alojsius  Reynard,  alias  Nawab  Zuffer  Yab  Khan  ;  but  the 
letter,  who  died  about  1801,  left  his  stepmother,  the  Begum,  in 
^iaputed  possession  of  his  father's  command  and  estates, 
^  she  thus  became  a  jaffirdar,  under  Scindia's  government 
fergnnoa  Badshapore  Jharsa,  the  property  in  dispute  in  this 
^%  was  wholly  distinct  from  the  jaidad  lands  in  the  Doab ;  it 
v«8  situate  on  the  opposite  or  western  bank  of  the  Jumna,  and 
*tt  said  by  the  appellants  to  have  been  granted  in  altamgha 
1^7  the  Emperor  of  Delhi,  the  late  Shah  Alum,  after  the 
^^  of  Reynard,  to  his  son  Zuffer  Yab  Khan  in  the  fii*st 
BitoDce,  and  afterwards,  in  supercession  of  him,  to  the  Begum 

(1)  "A  grant  of  a  certain  district,  called  upon,  in  the  service    of  the 

fother  with  the  public  revenues  of  sovereign,    of  whom    the  jagir    was 

00  the  condition  of  keeping  up  a  held/*— See  the  judgment  of  the  J udi- 

ij  ef  troops,  to  be  employed,  when  cial  Committee,  post^  p.  147. 
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IK72        Sumroa,  by  au   altamgha  sanad,  which  was  subsequeutly  m¥ 

uKSTEii     firmed  by  Sciudia,  iu  whose  territory  the  property  lay,  iM 

TiiiE        the  year  1795. 

ixATB.  In  1803,  when  war  was  impendiug  between  the  Etit  Mi 

Company  and  Sciiidia,  it  became  important  to  gain  oter,  i( 
possible,  the  Begum  from  Sciudia,  and  letters  of  the  20th  Mi| 
and  22nd  July  1803,  from  Lord  Wellesley  to  the  Bep% 
written  some  months  before  the  battle  of  Assaye,  foagbtby. 
General  Wellesley  in  the  Deccan,  on  the  23rd  September  rf 
that  year,  and  when  the  power  of  Sciudia  was  broken,  showthi- 
terms  of  friendship,  conciliation,  and  promise  in  which  it  i» 
tiiought  proper  to  address  her. 

After  the  battle  of  Assaye,  the  letters  addressed  to  the  Begn* 
were   somewhat  more   peremptory   in   tone,   though  still  of » 
friendly  and  conciliatory  character.     The  [result  |of  the  inil»" 
ences    brought  to    bear  on  her   was  that  she  definitively  »l*»" 
doned    the    cause    of    Sciudia    (and    afterwards  of  Holkar)f 
recalled  her  troops,  and  threw  herself  unreservedly  on  the  rid* 
of  the  East  India  Company,  whose  faithful  supporter  she  ooB* 
tinned  to  be  up  to  her  death.     She  also,  at  the  request  of  the 
Government,  consented,  by  a  letter,  which  was  received  on  th* 
5th  December  1803,  to  exchange  her  jafftr  lands  in  the  Doab 
for  lands  on  the  other  side  of  the  Jumna;  and  she  expressed 
her  trust  in  the  Governor-General  that,  in  consideration  of  h6' 
readiness  to  meet  his  wishes,  and  her  friendly  feeling  towart^' 
the  Company,  the  possession  of  those  lands  would  be  secur^^ 
to  her  in  perpetuity. 

Witli  reference  to  this  letter,  a  copy  of  which  had  been  sub 
milted  to  him,  Lord  Lake  wrote  to  Lord  Wellesley  on  the  23r 
November  1803  that,  pending  the  determination  as  to  whu 
portion  of  territory  might  be  most  advantageously  and  con 
yeniently  assigned  to  the  Begum  in  lieu  of  her  then  jayiff  i 
would  be  advisable  to  consider  the  consent  therein  given  by  he 
as  binding,  except  as  regards  the  necessary  details  to  be  entere 
into  for  concluding  the  transfer  wliicli.  Lord  Lake  observe* 
might  "^^  be  rendered  essentially  beneficial  to  the  interests  of  tl 
British  Government,  both  by  completing  the  undivided  posse 
pion  of  the   Doab,   and  by   placing   a  puwcr,    hitherto    of  CO 
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jiferable  im|.K)rtaiice  aud    influence   in   tliat  quarter^   upon   a        1^72 
(Vioblesoiue  frontier."  Fokkstkk 

I  Lord  Lake  continued: —  Th'r 

'.  "Prom  the  correspondence  of  Lieut. -Colonel  Ochterlony,  I  learn  ijiATit. 
thit  the  Begum  has  frequently  intimated  an  earnest  wish  to  receive 
ipDm  the  British  Government  some  title  expressive  of  friendship^  or 
dignity  which  may  evince  the  confidence  which  the  Government 
in  her.  Tour  Excellency  may  perhaps  be  inclined  to  indulge 
thii  wish  in  the  terms  of  the  transfer  of  her  joffir,  either  by  some 
addition  to  the  titles  hitherto  used  in  the  address  to  the  Begum^  or 
tj  pennitting  the  country  to  be  now  assigned  to  be  considered  as 
iiOTereignty  under  the  protection  of  the  British  Government,  with 
Ae  customary  stipulation  of  service  when  her  troops  may  be  re- 
quired.'* 

*  In  answer  to  this  letter,  Lord  Wellesley  wrote  to  Lord  Lake 
on  the  23rd  of  December  1803  as  follows  : —    . 

'  ''The  conduct  of  the  Begum  on  this  occasion  appears  to  merit 
fte  entire  approbation  of  this  Government,  and  to  justify  her  preton- 
IMBB  to  any  indulgences,  consistent  with  the  security  and  interests  of 
tibe  British  Government,  calculated  to  reconcile  her  to  the  arrangement 
l»  which  she  has  consented  for  the  transfer  of  her  possessions  in  the 
Doib. 

"I  have  therefore  deemed  it  advisable  to  adopt  the  suggestion 
qitotwned  in  the  last  paragraph  of  your  Excellency's  despatch,  by 
pennitting  the  country  to  be  now  assigned  to  be  considered  as  a 
lorereignty  under  the  protection  of  the  British  Government,  without 
tty  other  condition  than  the  customary  stipulations  of  service  whenever 
W  troops  may  be  required,  and  of  submitting  to  the  arbitration  of 
^  British  Government  any  difierences  which  may  eventually  arise 
Ween  her  and  any  other  State  or  Chieftain. 

"I  have  accordingly  addressed  a  letter  to  the  Begum,  signifying 
tty  approbation  of  her  conduct,  and  my  satisfaction  at  her  consent  to 
r*6  proposed  transfer  of  her  possessions,  apprising  her  of  my  resolution 
to  guarantee  to  her  the  independent  dominion  over  the  territory  which 
will  be  assigned  to  her  on  the  western  side  of  the  Jumna  in  exchango< 
fc  her  present  jagir,  and  referring  her  to  your  Excellency  for  the 
aetaila  of  this  arrangement. 

•  "  My  letter  to  the  Begum  is  enclosed,  together  with  a  copy,  for 
joui  Excellency's  information. 

I.  ^  It.  is.  of   the    most    urgent    and    serious    importance    that    the 
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187S        British  authority  should  be  established  in  the  territory  oomposiqg  kr '! 
FoBRSTKR     present  jagir  at  the  earliest  practicable  period  of  time,  and  I  req[Mll 
Thr         that  your  Excellency  will  immediately  adopt  the  necessary  mesnni 
^*^g"^J^^  ®' for  that  purpose,  and  for  the  assignment  of  an  equivalent  pcfftkn  rf 
territory  on  the  western  Ride  of  the  Jumna. 

**  I  trust  that  the  Begum  may  be  induced  to  admit  the  introte 
tion  of  the  British  authority  into  her  jagir — without  awaiting  ttl 
actual  transfer  of  an  equivalent  territory,  which  it  may  require  iobi 
time  to  effect — under  an  assurance  of  ample  compensation  for  asj  Im 
of  revenue  which  may  be  occasioned  by  the  delay. 

"It  will  be  proper  that  written  engagements  shonld  be  eieoQtd 
on  the  part  of  the  British  Government  and  the  Beg^m,  stipulating  iv 
the  proposed  exchange  of  territory,  and  the  obligations  to  be  impoMl 
on  both  parties  by  the  projected  arrangement.'* 

The  letter  to  the  Begum  mentioned  in  the  above  letter  to 
Lord  Lake  was  of  the  same  date,  viz.,  the  23rd  December  18(& 
In  that  letter  Lord  Wellesley  expressed  to  the  Begum  his  stti»> 
faction  at  the  sentiments  expressed  by  her  in  her  letter  of  tb 
5th  December,  and  at  the  ''judicious  and  amicable  coune* 
which  she  had  adopted  in  her  ready  acquiescence  in  the  suggei- 
tions  for  the  recall  of  her  battalions,  and  in  the  assignment  to 
her  of  territory  on  the  western  side  of  the  Jumna  in  excbinge 
for  her  possessions  in  the  Doab  ;  and  after  saying  that  he  had  is- 
structed  the  Commander-in-Chief  to  conclude  engagements  witk 
her  on  the  basis  of  the  proposed  assignment,  he  continued:^ 

''With  a  view  to  manifest  the  sense  which  I  entertain  of  yoof 
meritorious  couduct  on  this  occasion,  nnd  to  afford  you  amiito 
compensation  for  the  reHnquishmeiit  of  your  present  jagir^  I  h*^^ 
resolved  to  guarantee  to  you  the  independent  possession  of  the  territory 
which  will  be  assigned  to  jou  under  the  proposed  arrangement* 
without  any  other  condition  than  that  of  affording  to  the  Brili*i^ 
Government  the  aid  of  your  troops  whenever  it  mny  be  required,  asd  0* 
submitting  to  the  arbitnition  of  tlie  Briiidh  Government  any  differeno^ 
which  may  eventually  arise  between  you  and  any  other  State,  of 
Chieftain. 

'<  His  Excellency  the  Commander-in-Cluef  will  adopt,  as  soon  M 
possible,  the  necessary  measures  for  transferring  to  you  a  portion  of 
territory  on  the  western  side  of  the  Jumna  equivalent  to  that  whidi 
you  have  ceded  in  the  Doab.  I  trust,  however,  tliat  you  will  not  dels) 
the  actual  cession  of  your  presentya^ir  to  the  authority  of  the  Briiiit 
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fioitfoment  until  the  asaignment  of  an  equiyalent  portion  of  territoiy,        1872 

iriudi  most  necessnrilj  occupy  Fome  time  before  it  can  be  effected.  Foukstku 
Turn  will  receive  ample  eompensntion  from  the   British  Government        Tub 

Ibr  any  loss  of  reveone   which  may  be  occasioned  by   the  delay  in  "^^sxAxity  ^' 
vketing,  and  transferring  to  your  authority,  the  district  to  be  assigned 
)o  joa  on  the  western  side  of  tlie  Jumna." 

By  a  treaty  of  peace,  dated  the  30th  December  1803 — and  sabse- 

qaeatly  rendered  final  by  another,  dated  22nd  November  1805 — 

between  the  East  India  Company  and  Scindia,  the  latter  ceded 

to  the  Company  (inter  alia)   all  his  territories  in  the   Doab, 

nd  also  the  territory  to  the  west  of  the  Jumna,  in  which  Per- 

gsona  Badshapore  Jharsa  lay.     It  does  not  appear,  however, 

tkat  any  seizure  or  resumption  of  any  lands  or  revenue  granted 

by  tlie  former  rulers,  and  held  and  enjoyed  by  individuals,  was 

made  by   the   East   India   Company   on   this    transfer  of  the 

lOTereign  power.     The  effect,  therefore,  of  the  transfer  was,  that 

tlie  Begum  became  the  subject  of  the  East  India  Company,  in 

rapect  of,  and  as  beneficially  entitled  to,  Fergunna  Badshapore 

Jlitna,  just  as  any  other  proprietor;  and  as  to  the  jaidad  in  the 

Boib,  in  case  the  proposed  transfer  should  not  be  carried  out, 

die  remained  entitled  thereto  for  her  life,  subject  to  the  obligation 

tttached  thereto  of  maintaining  troops,  and  in  case  the   transfer 

iboald  be  carried  out,  entitled  to  be  raised  to  the  position  of  a 

petty  sovereign,  owing  allegiance  to,  and  protected  by,  the  East 

India  Company.     In  the  year  1805,  Regulation    VIII   of  1805 

wupassed  by  the  Governor-General  of  India  in  Council,  which, 

by  referring  to  the  treaty  with  Scindiaof  the  30th  December  1803, 

U)d  the  territory  mentioned  therein,  clearly  included  the  whole 

<^the  lands  of  Badshapore  Jharsa,  and  that  Regulation,  expressly 

extended  the  laws  and  regulations,  which  had  been  established  for 

^e  internal  good  of  the  provinces  ceded  by  the  Nawab  Vizier,  to 

the  whole  of  the  above  territory.   The  above-mentioned  exchange 

<^f  territory    was  never  carried   out,  in   consequence  of  the 

tbtnge  of  policy,  which  seems  either  to  have  immediately  pre- 

^td,  or  to  have  followed,  the  resignation  of  Lord  Wellesley, 

ud  the  appointment  of  Lord  Comwallis  as  Governor-General 

of  India. 

The  Begum  Sumroo  had  throughout  continued  ready  to  carry 
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I87'i out  her  engAgcment,  although  she  had  complained  strongly  oft 

FoKKSTER     i\^Q  pniii  to  her  owu  personal  feelings,  and  the  heavy  peeuoiii/: 
I*""         loss  Avhich  would  he  occasioned  by  her  leaving  Sirdhana,  when  - 

KCRKTART  OP  m     •         y      'd 

6TATIC       she  had  expended  large  sums  of  money  ;  she  also  compiaineu  of  \ 
having  had  to  pay  certain  arrears  of  pay  to  her  troops  whidi  \ 
were  due  from  Scindia^  and  for  which  she  seems  to  have  in  vtii  j 
sought    compensation    from    the    East    India    Company,     h  ^ 
consequence  of  this  discontent,  and  of  certain  rumours  circulatal  / 
against  the  Ucgum,  and  also,  apparently,  of  the  defeat  of  Holktt 
in   1804,  Lord  Wcllesley  had  at  one  time  adopted  a  much  leM 
conciliatory  tone  towards  the  Begum.     In  a  letter  of  the  15A 
February     1805,    addressed    to     Lieut-Colonel      Ochterlonyi 
His  Lordship  threatened  the  annexation  of  the  lands  in  the  Doal^ 
without  assigning  any  equivalent,  if  the    Begum   acted    with 
treachery ;  but  at  the  same  time  intimated  to  Colonel  Ochterloaj 
that  he  was  to  consider  himself  at  liberty,  if  he  deemed  it 
advisable,  to  alter  tlie  proposed  arrangement  with  her  according 
to  his  judgment,  and  to  continue  her  jaffir  to  her  in  the  Doth. 
This  was  the  last  letter  that  appears  to  have  been  dictated  by 
Lord  Wellesley  on  this  subject,  and  nothing  further  was  done 
by  him  prior  to  his  retirement  in  the  following  July. 

Lord  Coniwallis  immediately  on  his  arrival  adopted  a  differeni 
tone. 

On  the  6th  of  August  1805,  a  letter  was  written  under  Hii 
Lordship's  orders  by  Mr.  Malcolm,  the  Resident,  to  Mr.  GuthriCi 
the  Collector  of  Saharuupore,  in  which  it  was  stated  that  it  wis 
considered  a  matter  of  importance   to  adopt  every  measure  to 
maintain  the  tranquillity  of  the  Doab,  and  secure  it  agiunrt 
foreign  invasion ;   that  it  was  particularly  necessary  to  conciliate 
the  Begum ;  and  (after  adverting  to  the  equivocal  behaviour  oa 
her  part)  that  the  best  means  of  retaining  her  in  duty  and  attach- 
ment to  the  Government  would  be  to  give  her  a  most  positive 
assurance  that  she  should  remain  for  her  life  in  the  possession  of 
the  jaffir  in  the  Doab  on  the  same  terms  on  which  she  then  held 
it     This  letter  authorized  Mr.   Guthrie  to  investigate  certaift 
pecuniary  claims  advanced  by  the  Begum,  and  to  give  the  assur* 
ances  as  to  her  retaining  her  jngir,  if  necessary,  in  writing. 

On  the  16th  of  August  1805,  Loid  CornwalHs  wrote  to  the 
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Begum^  infonning  her  that,   in  consequence  of  her  faithful        1872 
MTnoe,  she  should  not  be  subjected  to  the  pain  of  having  to    Forbstkr 
Ime  Sirdhana  and  give  up  her  old  lands  in  the  Doab  for  new        Tub 
'Inds,  but  that  the  Governor-General  had  '^  resolved  to  leave  her      Statb. 
11  the  unmolested  possession  of  her  jagivy  with  all  tlie  rights  and 
{rivil^es  which  she  had  hitherto  enjoyed/'  in  the  expectation 
Ait  ahe  would  cordially  assist  in  preventing  attempts  to  dis- 
firb  the  tranquillity  of  the  Company's  territory.     In  pursuance 
d  tbe  intention  expressed  in  the  last  letter,  Mr.  Guthrie  was 
teat  to  Sirdhana  with  the  terms  of  the  following  agreement, 
vUdi  was  signed  by  the  Begum   in  August  180*1,  and  after- 
irards  ratified  by  the  Governor-General. 

"TlMMe   places  in    the  Doab  which  have  formed   the  jaidads  of 

Zaboolnitsa  Begum,  shall  remain  to  her  (as  before)  from  the  Company  as 

hag  u  ahe  may  live.    The  troops  of  the  Begum  shall,  according  to 

CBitoa,  be  always  ready  in  the  service  of  the  Eost  India  Company. 

Ite  Begom,  in  every  instance,  considering  herself  a  faithful  dependant 

•nifiriend  of  the  Company,  shall  perform  all  the  duties  required  from 

•  ^ndant  and  friend,  and  shall  not  hold  any   intercourse   whatever, 

tilkr  bj  agent  or  by  letter,  with  any  State  or  Power,  or  with  the  friends 

V  dependants  of  any  State  or  Power,  or  with  the  enemies  or  refractory 

1    snljeeti  of  the  Company,  or  with  any  State  or  Power  whatsoever,  but 

[    tlatof  tbe  Honorable  East  India  Company.'' 

From  the  very  first  the  Government  of  India  appears  to  have 
ttoddered  that  the  rights  of  conquest,  confirmed  by  the  treaty 
^  the  30th  December  1803,  ought  not  to  be  exercised  to  the 
I^cpnn's  prejudice. 

By  Ilia  letter  to  Lord   Lake  of  the   23rd  December   1803, 

Lord  Wellesley  admitted  that  the  Government  could  not,  in 

UroeiB,  establish  British  authority,  or  introduce  British  law, 

Mto  the    territory  composing   the   Begum's  Doab   jagir  (1). 

I    Agiin,  in  the  end  of  1805,  some  question  having  arisen  as  to  the 

'    Ft^priety  of  the  Magistrate  of  Meerut  exercising  jurisdiction 

witUn  the    Begum's   jagir^  the  matter  was  referred  for  the 

orders  of  Government;  and  on  the  8th  of  March    1806,   the 

Secretary    of  Government  wrote  to  the  Resident  at  Delhi  a 

letter,  of  which  the  following  is  an  extract: — 

''I  am  directed  to  inform  yoo  that,  according  to  the  teims  of  the 

(1)  Ante,  p.  123. 

17 
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1872        eDgagemeni  concluded  with  Begum  Sumroo   under  tbe  au&ori^  dS 

F0KB8TKB     Government,  the  operation  of  tbe  British  laws  and  regulations  is  not  to' 

The         extend  to  her  jagir  ;  and  considerations  both  of  a  general  and  pecate.' 

Sbgrrtary  of 

Statb.       nature  render  it  highly  inexpedient,  in  the  judgment  of   tbe  GorenMff'ii 
Greneral  in  Council,  to  propose  to  tbe  Begum  any  modification  of  tkN.! 
terms  with  a  view  to  remedy  the  eventual  inconvenience  described  in  yoptr*^ 
despatch.     The  Begum,  however,  has  hitherto  manifested  tbe  ntmortj- 
readiness  to  comply  with  any  requisition  on  tbe  part  of  the  BritiA/L 
Government  for  the  surrender  of  persons  accused  of  crimes,  and  it  a^. 
tlie  wish  and  direction  of  the  Governor- General  in  Council  that,  whoK, 
over  the  surrender  of  persons  residing  or  taking  refuge  in  tbe  BegoA. 
jagir  shall  be  necessary  for  tbe  ends  of  justice,  an  application  for  tbit 
purpose  be  addressed  to  her  through  tbe  cbannel  of  tbe  Resident  it 
Dellii." 

And  at  a  yet  later  period,  Mr.  Fraser,  tbe  Resident  at  DeUu^ 
having  attempted  to  check  wbat  he  considered  mal-administratioB 

■  

on  the  part  of  the   Begum's  officers,  the  following  letter  ml 
addressed  to  him  in  1834  by  the  Secretary  to  the  Government:^-' 

^'I  am  directed  to  acquaint  yon  that  tbe  explanation  which  yoo  bifv' 
furnished  to  account  for  your  having  interfered  in  tbe  affairs  of  Begin 
Sumroo's  jagir  are  wholly  insufficient.  As  long  as  Her  Highness  IiT6l 
she  must  be  considered  as  independent,  and  at  liberty  to  intrust  ibo 
administration  of  lier  affairs  to  any  persons  she  may  please  to  select 
We  have  no  right  to  presume  mismanogement  on  account  of  Her  Hi^' 
ness's  great  age,  and  to  found  any  interference  upon  such  presumption* 
If  any  gross  injustices  were  perpetrated  by  Her  Highness  or  her  officer^ 
it  would  furnish  a  fit  subject  for  reference  on  your  part  for  the  consider* 
ation  and  orders  of  the  Supreme  Government,  but  nothing  which  700 
have  urged  is  calculated  to  justify  your  direct  interposition.** 

In  the  year  1806,  Juliana  Reynard,  the  daughter  of  Aloysitti 
Reynard,  married  George  Alexander  David  Dyce,  who  by  that 
marriage  had  a  son,  the  original  plaintiff  above-named,  Davil' 
Ochterlony  Dyce,  who  afterwards  took  the  name  of  Sombre. 
In  consequence,  apparently,  of  this  marriage,  the  Begum 
became  desirous  of  having  a  permanent  provision  made  after 
her  death  for  her  daughter-in-law,  the  widow  of  AloyeiuB 
Reynard,  Mr.  Dyce,  and  her  numerous  military  and  other 
dependants ;  and  with  that  view  addressed  a  letter,  dated-8tii 
July  1807,  to  the  Resident  at  Delhi,  in  which  she  asked  that 
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4nA  provieion  might  be  taken  into  consideration  bj  the  Govern-         1872 
tmm\,  and  ''  such  measures  adopted  before  my  demise  as  they    Forrstbr 
fiMy  deem  most  expedient  for  the  protection  and  support  of  my        Thr 
3fmily  and  connexions,  by  bestowing  upon  them,  for  their  enjoy-   "^s^trJ  ^' 
nent  after  my  death,  a  permanent  provision  for  life,  either  by 
.flonfi^ng  upon  them  grants  of  land   now  forming  part  of  my 
ifoiMttions,  or  fixing  a  monthly  sum  adequate  to  their  mainte- 
^Mmoe  for  life,  as  may  be  deemed  by  the  British  Government 
jMBt  proper.     To  obtain  this  object  so  much  at  my  heart,  I  take 
>tlw liberty  of  stating  that  the  total  amount  of  the  allowances 
rieqoisite  for  the  above  purposes  is  Bs.  7,500  per  mensem." 
.   This  application  was  favorably  received  by  tlie  then  Governor- 
General,  Lord  Minto ;  and  a  list  was  forwarded  by  the  Begum, 
'Sltowing  the  details  of  the  pensions  she  wished  to  have  granted. 
While  the  correspondence   was  still  proceeding  in  the  matter 
of  the  pensions,  and  some  nK>nths  before  forwarding  the  list 
last  referred  to,  the  Begum,  apparently  from  the  same  motive  of 
-Itrofiding  for  her  husband's  family,  applied  to  the  Emperor  of 
.Delhi  for,  and  obtained  from  him,  a  grant  in  altamgha  tenure  of 
Pergunna  Badshapore    Jharsa   to   George   A.   Dyce  and    his 
ieeceodants. 

*  This  application  was  not  made  with  any  secrecy ;  and  the 
,    iwtter  having,  therefore,  come  to  the  knowledge  of  Mr.  Seton, 
the  Resident    at    Delhi,    he    addressed    a    letter,   dated    the 
24ft  February  1808,  to  Mr.  Edmondstone,  the  Secretary  of  the 
:    QoTemment  of  India,  in  which  he  informed  the  Government  of 
the  circumstances  under  which  the  grant  had  been  made,  and 
expressed  his  opinion  that  what  had  occurred  was  an  irregular 
exercise  of  power  on  the  part  of  the  King,  considering  the  posi- 
tion in  which  he  stood  with  regard  to  the  Government,  who  in 
.^kingthe  King,  and  royal  family  of  Delhi,  under  its  protection, 
uid  in  paying  to  His  Majesty  a  larger  stipend  than  the  amount 
of  the  annual  produce  of  the  assigned  territory,  virtually  acquired 
Aright  to  expect  to  be  consulted  by  His  Majesty   previously  to 
the  adoption  of  any  measure,  the  operation  of  which  tended, 
either  directly    or    indirectly,    to  diminish   the   value   of  the 
Migned  territory,  and  that  it  had  more  especially  the  privilege 
of  interfering  for  the  regulation,  and  even    the  prevention,  of 
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i»72  all  alienations  of  land  from  either  the  taxed  or  tuaUi 
ftRSTBB  portion  thereof.  The  Resident  also  informed  the  GotennMrt 
Thb  of  another  grant  of  a  similar  nature  by  the  King  of  the  Tillap 
TATr.  of  Bhutgong  in  Perguuua  Soneeput  to  Mr.  George  Dyce  ui 
his  descendants  as  an  inam  altamgha. 

The  Government  of  India  adopted  the  views  of  the  BesM 
and^  as  appears  by  a  letter  of  the  Secretary  of  Government  ti 
the  Resident^  dated  the  15th  February  1808,  without  having  Ai 
grants  examineil,  and  ou  an  assumption  that  Badshapore  JIiM 
formed  part  of  the  Begum's  jagir,  out  of  which  the  pennoM 
for  her  dependants  were  to  be  granted,  directed  the  Resident  ti 
persuade  the  Begum  to  surrender  the  altamgha  grant  His  efod 
to  do  so  at  first  wholly  failed ;  but  on  the  16th  February  UUi 
as  the  result  of  the  persuasion  and  inducements  held  out  bytke 
Resident  to  her,   the  Begum  addressed  to  him  a  letter,  fiM^ 
which  the  following  is  an  extract: 

"At  the  time  I  solicited  a  provision  for  my  family  and  dependtft^l 
hnd,  as  I  still  retain,  a  firm  conviction  in  my  own  mind  that  tbe  p^ 
guunn  of  Badslinpore,  and  the  Tilloges  of  Bliogeepoor  aod  Bbntgonf 
were  held  as  altamgha  to  mj  Inte  son,  and  would  consequently  Tern 
to  my  adopted  sou  Gecrge  Alexander  David  Dyce,  in  virtue  n^U 
marriage  with  my  granddaugliter.  On  this  sulject,  doubts  have  vi^ 
respecting  the  nature  of  the  grants,  which  are  not  now  to  be  found  in  tl 
fumiiy  records.  I  consequenily  cannot  urge  a  positive  right ;  buttrnstii 
to  tlie  munificence  of  ilie  British  Government,  and  to  the  exteoi^ 
possessions  which  will  revert  to  tliem  at  my  death,  as  well  at  to  ^ 
local  position  of  Bndshapore,  I  um  iuduccil  to  hope  that  you  will  ext< 
the  fricudsthipyou  hare  ever  shown  to  me,  to  the  interests  and  proppei 
of  my  adopted  son  (for  whom  I  feel  n  truly  mnterunl  afibction\  and  tl 
by  your  representations  to  the  Right  Houornble  the  Goveinor-Grenc 
you  will  second  and  support  my  earnest  entreaiies  that  the  provi 
made  for  my  said  odoptcd  son  may  not  depend  on  tlie  uncertain  tei 
of  his  life,  but  be  extended  to  his  family  and  descendants,  mule  or  fen 
and  bear  some  proportion  to  the  value  of  the  lands,  which  are 
known  to  you,  and  to  which  I  at  Grst  supposed  he  would  succee 
right  of  inheritance." 

She  also  asked  that  the  village  of  Bhutgong  might  be 
sidered  included  in  any  arrangements  which  the  Go  verm 
might  adopt. 
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To  thia  letter   the  Resident  replied,  on  the   next  day,  as        ^872 

OUOWS: FORF,8TBK 

V. 

'*!  Msare  70a  that  I  have  not  the  smallest  doubt  of  your  conTietion  ^      '^"'^ 

that  the  bnda  were  held  under  the  tenures  which  jou  describe,  and       Statb. 

that  joor  olject  in  soliciting  the  new  grants  from  His  Mojesty,  the 

pctteai  King  of  Delhi,  was  rather  to  obtain  the  confirmation  of  existing 

gnats  than  the  creation  of  new.     Still,  however,  as  70U  yourself  admit 

thit  the  old  grants  are  not  to  be  found  among  the  family  papers,  and  as, 

lader  that  circamstance,  the  confirmation  of  the  new  grants  might  lead 

10  ths  introduction  of  a  practice,  as  well  as  of  a  principle,  injurious  to 

the  rights  of  the  British  Governmeot,  I  confess  I  om  of  opinion  thnf, 

jaoeh  u  the  Right  Honorable  the  Governor- General  desires  to  comply 

vith  joor  wishes,  His  Lordship  might  find  it  difficult  to  reconcile  ihar, 

vUeh  to  himself  individually  would  be  a  high  gratification,  wiih  his 

relactance,  on  public  grounds,   to  introduce,  ond  even  to  sanction,  a 

ptveedent  of  such  dangerous  operation.     But,  as  that  objection  would 

be  done  away  by  the  annulment  of  the  present  grants,  I  think  it  highly 

IKobible  that  His  Lordship's  wish  to  relieve  your  mind  from  a  source 

ef  iDxiety  so  truly  honorable  to  your  feelings,  might  induce  him  to 

hrtow  the  lands  upon  your  heirs   in  tlie  manner  you  desire,  if  that 

ebjeetion  were  previously  removed  by   the  annulment  of  the  grants 

ibluiifd  by  you  from  His  present  Majesty.     On  this  ground  I  think  it 

iiy  duty  to  request  you  to  consider  whether  your  soliciting  the  King 

to  cancel  the  grants  in  question  might  not  eventually  tend  to  the  attain- 

ttPBtof  the  object  which  you  have  evidently  so  much  at  heart.     I  also  . 

MDceive  that  the  British  Government  will  expect  to  be  furnished  with 

titatementof  the  actual  produce  of  the  louds  to  which  your  applica- 

ftm  reUtes." 

On  the  20th  February  1811,  the  Eesident  forwarded  to  the 

Government  copies  of  the  two  last-mentioned  letters,  inclosed  in 

ft  letter,  in  which  he  spoke  of  the  pain  the  *'  sacrifice "   has 

<^ueed  the  Begum,  and   submitted   to  the   Governor-General 

io  Council    the    propriety    of    giving    effect  to  her  desire. 

On  the  9th  March   1811,  the   Secretary  to   the    Government 

fsplied  to  the  last,  expressing  the  gratification  of  Government 

At  the  success  of  the  Resident's  endeavours,  but  stating  that  it 

was  not  then  necessary  to  determine  the  question  as  to  the  grant 

in  perpetuity  of  Bodshapore  Jharsa.     No  further  correspondence 

was  put  in  between  that  time  and  April  1823,  when  some  letters 
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1872        passed  between  the  Collector  of  Meerut  and  the  Secretary  to  tU 

FoKBSTBR     Board  of  Revenue  in  the  Western  Provinces,  relative  to  watm 

Thr        investigation,  under  the  Resumption  Regulation,  II  of  1819,  set 

SrCRBTART  OF  /.  1  1         /-I     11  n    ikM 

Stats.      on  toot  by  the  C/ollector  ot  Meerut  m  respect  of  the  Begiuriii 
title  to  certain  villages.     This  correspondence  appears  nototha^ 
wise  important  than  as  showing  that  at  that  time  there  want 
suggestion  as  to  her  being  a  sovereign  princess,  or  that,  in  tb' 
event  of  her  having  been  found  in  possession  of  any  villigvi  \ 
without  title,  they  would  not  have  been  resumed  by  an  ordinaij  '< 
proceeding  in  the   Courts  of  law  under  the  provisions  of  tint 
Regulation,  the  applicability  of  which  was  not  then  doubted. 

In  December  1825  and  January  1826,  as  appeared  fbia 
letters  produced  by  the  Government  of  India,  in  consequent 
of  some  family  quarrels  between  the  Begum  and  Mr.  GeoTge 
Dyce,  she  affected  to  contemplate  the  surrender  of  her  jaM 
and  jagirs  to  the  East  India  Company ;  and  Mr.  Dyce  then 
protested  against  it  on  the  ground  that,  on  his  marriage  with 
the  legitimate  daughter  of  the  son  of  Sombre,  Badshapore,  txA 
some  other  lands,  had  been  by  certain  sanads  granted  to  him  and 
his  family  in  jagir.  He  apparently  referred  to  the  5aita(if,or 
grants,  which  in  1808  had  been  objected  to,  and  was  informed  bj 
the  Resident  that  the  validity  of  the  sanads^  or  grants,  undir 
which  he  claimed,  could  not  be  allowed.  The  matter  then 
.  dropped,  and  the  surrender,  which  the  Begum  had  probably 
only  threatened  from  irritation  against  Mr«  Dyce,  was  not  made. 

On  the  16th  December  1830,  the  Begum  signed,  sealed,  ani 
published    her    will    in    the    English   language,    which    wti 
subscribed  by  a  number  of  witnesses,  including  two  or  mor6 
English  officers  of  rank,  and  of  which  a  copy  was  forwarded 
by  her  to  Mr.  Martin,  the  then  Resident  at  Delhi,  in  order  to  b6 
deposited  in  the  Residency  office.     By  that  will,  after  varioai 
legacies,  she  devised,  together  with  all  other  lands  of  which  she 
might  have  power  to  dispose  at  the  time  of  her  death,  ^^  all  that 
province  called  Badshapore  Jharsa,"  to  David  Ochterlony  Dyce, 
her  adopted  son,  his  heirs  and  assigns  for  ever ;  and  she  thereby 
requested  that  he  would  assume  the  name  of  Sombre. 

On  the  20th  October  183.1,  the  Begum  wrote  to  the  Oovem- 
ment  expressing  a  desire  to  settle  the  Pergunna  of  Sirdhana  on 
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ker  grcat^randson  D.  O.  Dyce  Sombre  in  perpetuity,  "  so  that  1872 

btmay  enjoy  the  same,  together  with  Pergunna  Badshapore,  Forbstbk 

•id  other  villages,  which  the  deceased  Nawab  his  grandfather  Thb 

possessed  of,  on  an  a/^am^Aa  tenure."     To  this  a  reply  was  &tatb. 


MDfc  on  the  7th  November  1831  ;  and  another,  on  the  same  sub- 
jeekyOii  the  14th  March  1832,  in  reply  to  a  letter  of  the  Begum 
tethe  Gh)vernor-General  relating  to  her  will ;  but  the  Begum 
las  informed,  in  general  terms,  that  she  could  not  be  allowed 
to  tlienate  in  perpetuity  her  jaidad  laud  (referring  to  Sirdhaiia), 
and  which,  under  the  terms  of  the  engagement  of  August  1805, 
fhe  was  told  she  was  entitled  to  only  for  life.  A  letter,  from  the 
Begum  to  the  Governor-General,  without  date,  but  written  some- 
tee  in  1832,  apparently  in  reply  to  the  last-mentioned  letter, 
ifpeared  to  have  contained  copies  of  title-deeds,  on  which  she 
idied  to  show  her  right  to  an  hereditary  estate  in  Badshapore, 
and  which  she  described  as  *'  my  altamgha.^^ 

Oathe  26th  September  1832,  in  reply  to  her  last  letter  appa- 
watly,  the  Governor-General,  Lord  William  Beutinck,  wrote 
md  sent  to  the  Begum  a  letter,  assuring  her  that  all  her  posses- 
ttOM  which  were  of  the  nature  of  private  property,  would  be 
xdigioosty  respected,  and  the  demands  of  the  State  strictly 
eonfiiied  to  what  came  under  the  head  of  public  revenue.  The 
leply  of  the  Begum  to  this  was  as  follows,  dated  Ist  March 
IS33:- 

*I  now  most  earnestly  entreat  your  Lordship's  attention  and  con- 
ii^ention  to  the  grants  of  the  pergunna  of  Badsliapore  Jbarsa  and 
tbe  villoge    of   Bhogeepoor   Shahgunge,    iu    the   name   of  my    hus- 
^d*i  800,  Louis  Balthnzer  Sombre,  known  by  the    style  and  title  of 
loozuffer-ood-dowluh   Moontazool   Moolluck  Nawab  Zuffer  Yub  Khnn 
Bahadur  Moozuffer  Jung,   these  grants,   one  allamgha  or  hereditary, 
>od  one  entirely  iud^'pendent  of  the  public  revenue,  having  been  given 
^rent-free  hereditary  possession,  by  altamghoy  to  my  husband's  son  as 
before-mentioned,  sanads  of  which  I  have  iu  my  possession.    And  there- 
fore it  it  my  fervent  wish  to  obtain  your  Lordship  in  Councirs  decision 
>pQD  this  point  in  my   lifetime,  as  I  have  given  to  my  adopted  son 
DiTid  Ocbterlony  Dyce  (grandson  of  my   husband's  son),  the  above- 
aeotioDed  pergunna  and  village  as  his  inheritance,  it  being  the  only 
property  his  grandfather  possessed,  and  which  is,  as  before  mentioned^ 
^site  iudependeui  of  public  rt^venue." 
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-     ^^^  The  Governmeut   replied  to  this,  on  30th  April  1833,  ihtAi 

FoBKSTKR    i^  iii^  always  been  understood  that  the  Tillages  mentioiMdi 

TiiR        lu  her  letter  were  held  on  a  life  tenure  only  ;  that  this  had  bea 

DXCBKTABT  OF  •  i  •»»  A 

State,  admitted  in  her  previous  letter  to  Mr.  Seton,  dated  8th  Jiilf4 
1807  ;  and  that  such  admission  was  conclusive  of  her  claim.  Itof 
correspondence  continued  throughout  January  and  Febnuuyt 
1834,  and  in  one  letter,  dated  29th  January  1834,  from  htmii 
William  Bentinck  to  the  Begum,  in  reply  to  one  from  her" 
asking  on  what  grounds  the  objections  of  Government  to  her  :^ 
claim  to  the  villages  in  the  pergunnas  of  Burwanah  and  Bood- 
hana  rested,  was  the  following : — 

'*  I  have  to  refer  you  to  the  deed  of  agreement  between  y<mr* 
self  and  the  British  GrOYernment,  coucluded  through  the  mediam  df 
Mr.  Guthrie,  in  August  1805,  the  first  sentence  of  which  it  m 
follows  : — '  Those  places  in  the  Doab  which  have  formed  the  jaidai  U 
Zoboolnissa  Begum,  shall  remain  to  her  (as  before)  from  the  Compaoy 
AS  long  as  she  may  live.'  This  document  constitutes  the  title  ondir 
which  you  hold  your  estates  in  the  Doab,  and  it  would  i^pear  froa  it 
that  your  rights  are  limited  to  those  places  which  actually  formed  ptrt 
of  your  jaidad  at  the  period  in  question." 

In  a  letter  dated  21st  February  1834,  the  Begum  sent  five 
sanads  relating  to  Badshapore  Jharsa  to  Mr.  Fraser,  the  Resident 
at  Delhi  (who  wrote  a  letter  acknowledging  their  receipt)f 
with  a  request  that  he  would  forward  them  to  the  Government 
for  their  consideration.  This  the  Resident  declined  to  do,  on  the 
ground  that  all  the  points  referred  to  in  them  had  been  settled 
in  the  Governor-Generars  letter  dated  the  30th  April  1833 :  wi 
the  sanads,  as  was  stated  by  the  appellants,  were  apparently  not 
returned  to  the  Begum. 

On  the  17th  April,  1834,  the  Begum,  still  insisting  on  her 
right    to    an    absolute    estate  in   Badshapore  Jharsa  as  her 
altamffha,  and   in    purauance    of    her     intention,     previously 
expressed  to  the  Governor-General,  executed  a  deed  of  gift,  by 
which  she  gave  to  David  O.  Dyce  Sombre,  her  adopted  son,  the 
whole,  with  certain  exceptions,  of  her  real  and   personal  estatet 
including   *'  the  Pergunna    Jharsa    Badshapore,  which  stood 
recorded  in  her  name  as  an  altamgha  i*^  and  it  was  therein 
declared  that  she  had  made  over  the  same  in  proprietary  posses- 
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to  him,  aud  that  he  had  accepted  the  gift  and  taken  the        i872 


into  his  own  posaeBsion.     This  deed  was  attested  bj  the    Foukstbr 
Vagifltrate  of  Zilla  Meerut  and  several  English  officers,  and  the       'Thb 
Ihgistrate  and  Besident  at  Delhi  reported  the  matter  to  Govern-      Statb. 
mukX,  snbmitting  a  copy  and  translation  of  a  letter  from  the 
B^im  relative  to  the  deed  of  gift,  and  requesting  instructions 
he  lus  guidance  in  case  of  the  Begum's  death.     Upon  this  the 
ibUowing  letter,  dated  the  5th  June   1834,  was  sent  to  the 
Bandent  by  Mr.  Macnaghten,  the  Secretary  to  the  Governor- 
Oenenl: — 

''I  With  regard  to  the  personal  property  of  the  Begum,  or  the 
kiies,  gardens,  &g.,  which  are  not  to  revert  to  the  Honorable 
Conpioy  on  her  death,  the  Governor- General  is  not  aware  that  any 
ifttorfereoee  on  your  part  will  be  necessary,  unless  a  dispute  should 
wm  u  to  the  succession,  in  which  event  you  will  interfere  so  far  only 
Mnty  be  requisite  for  the  preservation  of  the  public  peace,  putting 
nek  party  in  possession  as  you  may  conceive  to  have  the  best  right, 
pasdiog  the  result  of  a  more  formal  investigation. 

"3.  With  regard,  however,  to  the  territorial  possessions  of  the 
Begom  which  lapse  to  the  Company  on  her  deatb,  you  will,  of  course 
lose  DO  time,  when  tbat  event  may  occur,  in  proclaiming  the  transfer, 
•ad  proliibitiDg  the  payment  of  any  revenue  to  persons  other  than 
tboae  authorised  by  you  to  receive  it  on  behalf  of  Government.  It 
vovid  be  advisable  that  one  of  your  assistants  should  be  deputed  into 
tiw  pergnnna  on  the  occasion. 

'4.  His  Lordship  is  not  prepared  to  determine  what  measures 
ihHiId  be  adopted  with  regard  to  Her  Highneds's  troops.  It  might 
Bot  be  expedient  to  discharge  them  at  once,  and  their  services 
perhaps  could  not  suddenly  be  dispensed  with.  You  wilt  be  pleased 
^report  your  sentiments  at  length  on  this  subject  :  and  should  Her 
Bigfaaess's  decease  take  place  in  the  interim,  you  will  make  uo 
cbioge  in  the  number  or  disposition  of  her  troops. 

^  5,  You  have  not  noticed  Her  Highnesses  application  for  a  title  in 
&Torof  Mr.  Dyce.  Should  she  renew  this  application.  His  Lordship 
voold  wish  that  Her  Highness  be  asked  to  explain  the  description 
of  title  which  she  is  desirous  of  having  conferred  on  that  individual.'* 

On  the  27th  January  1836,  the  Begum  died  at  Sirdhana,  and 
on  the  following  day,  the  Collector  and  Magistrate  of  Meerut 
had  a  proclamation  read^  ''  announcing  the  jagir  annexed  to 

18 
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1872        the    British  Government,  and  becoming  subject  to  the 

FoKESTUB    tiQng  Jq  force  lu  thc  territories  under  the  Company,  a 

The        the    sole    management    of    the     Government    officen 

SbOKKTAHY  of  ,  11  11  1.  oi 

Statk.  orders  were  alone  to  be  obeyed,  the  authority  of  tho 
Her  late  Highness  having  ceased  with  her  demise.*'  F 
was  also  taken,  under  the  protest  of  the  said  D.  ( 
Sombre,  of  the  arms  and  military  stores. 

On  the  29th  January  1836,  Mr.  Thomas  Metcal 
to  David  O.  Dyce  Sombre: — "  I  fear  I  must  procee 
resumption  of  Pergunna  Jharsa."  And  on  the  4th  J 
1836,  Mr.  C.  Gubbins,  the  Collector  of  Goorgaon,  too 
possession  of  Badshapore  Jharsa,  and  thus  resumed  it  c 
of  the  Goyernment,  as  a  matter  in  the  ordinary  coui 
duties  as  revenue  officer.  On  the  5th  of  March  1836, 
lector  of  Meerut  addressed  a  letter  to  the  Commis 
Meerut,  and  sent  him  copies  of  the  sanads^  under  i 
Begum  had  held  her  jaidad  lands  in  the  Doab,  and  al 
of  the  sanads  relating  to  Badshapore,  observing  with  res{ 
latter : — "  But  that  pergunna  not  being  situated  w 
Doab,  there  is  no  necessity  now  to  discuss  its  me 
copy  of  a  letter  written  on  the  11th  March  1836,  by  I 
Sombre,  to  the  Collector,  was  put  in,  in  which,  after  pu 
ward  a  claim  to  all  the  arms  and  military  stores  of 
Begum,  he  continued  : — 

**  With  reference  to  the  2n(i  para,  of  your  letter,  I  beg  \ 
I  have  already  fou warded  to  jou  the  copies  of  the  sanads 
Her  HigbDess  held  her  jaidad,  aod  the  Perguuna  of  Badi 
altamgha  assigned  to  her  by  tho  former  rulers  of  Hiud 
antecedent  to  the  British  sway  of  this  adjoining'  district.  I 
a  copy  of  the  agreement  with  his  Excellency  Lord  Lnke, 
jagirs  which  had  been  so  assigned  to  Her  Highness  were 
to  her  by  the  British  Government.  In  virtue  therefore  of  thi 
I  claim  as  my  private  property  all  the  lands,  arms,  &c.,  in  fac 
of  every  denomination  (belonging  to  Her  Inte  Highness),  w 
otherwise  mentioned  in  the  said  agreement ;  or  in  other  woi 
consider  only  her  jagirs  within  tho  Doab  to  have  devolved  on  t 
Company  by  the  wording  of  that  agi*eement ;  all  the  Ian* 
beyond  the  two  rivers  having  been  devised  to   me   by    Her   ] 


ness. 


n 


\ 
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On  the  4th  of  May   1836,  Lord   Metcalfe,  writing  to  Lord       1872 
A-ieklaDdy  said :— •  Forbsteb 

"9.    At  the  peaoe,  Scindia's  territory  iu  tbe  Doab,  and  vicinity  of       '^"* 

Skcrrtary  ov 

INDiiy  ineladiog  all  in  her  (tbe  Begum's)  lands  became  ours  by  cession,  i^atb. 
'  «thef  were  before  by  conquest ;  we  might  have  resumed  the  land,  dis- 
tkHgiBg  her  and  her  brigade,  or  have  retained  her  and  her  troops  in 
on  any  terms  that  we  approved.  The  course  pursued  was  to 
uto  eogagemeuts  with  her  by  which  she  waa  allowed  to  retain  the 
tHiiioiy  on  the  former  footing,  and  the  troops  were  to  be  at  our  disposal, 
titfee  battalions  or  one-half  to  be  always  employed  ou  our  service  ;  we 
wen  equally  entitled  to  the  use  of  tbe  whole,  but  such  was  the  engnge- 
■mt  eotered  iuto,  and  we  adhered  to  it  to  the  day  of  her  death." 

Again,  on  the  20th  May  1836,  the  Collector  of  Meerut  wrote 
to  Mr.  Hutchinson,  the  Commissioner  of  Revenue,  as  follows: — 

'  Copies  of  the  tenures  (on  which  the  Begum  held  the  pergunnas 
Ante  in  ihe  Doab,  and  that  of  Badshapore)  are  herewith  submitted, 
lid  t  reference  to  them  will  at  once  show  that  the  Doab  pergunnas 
me  held  for  the  maintenauce  of  troops,  whilst  that  of  Badshapore 
vai  enjojed  as  a  private  possession,  without  any  stipulation  or 
^reement.  There  could,  therefore,  be  no  question  as  to  the  right 
of  tbe  heirs  to  whatever  might  be  due  to  the  Begum  (although 
weeession  to  the  jagir  may  bo  barred)  in  the  pergunna  of  Badshapore, 
but  tbe  same  private  right  has  never  been  recognized  in  the  Donb 
pergaanas  ;  on  the  contrary,  they  are  viewed  as  having  been  only 
i  life-grant  for  a  specific  purpose,  wholly  public,  not  investing  any 
friTate  or  personal  right  in  property  deyisuble  by  will." 

hi  another  official  letter  from  the  Collector  of  Meerut  to  the 
Commissioner  of  that  district,  dated  the  27th  December  1836, 
vn  the  fbllowiug  paragraph  : — 

'*  I  have  already,  in  my  letters  to  your  predecessor,  observed  that 

fe  grant  under  which  the  Begum  enjoyed  Badshapore  differed  from 

tktt  ander  which  she  held  the  pergunnas  in  the  Doab,  in    that  the 

fener  was  for  her  own  benefit,  while  the  latter  was  solely  for  the 

maintenance  of  a  military  contingent,  without  conferring  a  property 

citber  on  the  Begum  or  her  heirs.     I  nm  not  aware  whether  copies  of  the 

mmm/#  were  furnished  to    the    Board,  but  they  were  transmitted  to 

Ibe  Grovernment,  and  as  the  question  is  one  of  considerable  importance, 

to  decisioa  is  looked  forward  to  with  much  interest.'' 

On  the  4th  July   1836,  Mr.   Djce   Sombre  wrote   to  the 


BENGAL  LAW  REPORTS.  [VOL  XH 

1872       Lieutenant-QoYernor  of  the  North-Western  Provinces  on  dn 


ORKBTRR     subject  of  his  title  and  claim  to  Badshapore  Jhana,  andtlNti 
Thk        the  military  stores  and  arms.     He  therein  asserted  his  ri^  to 

!R1CT  A  RX  *0F 

^atb/  Badshapore  as  devisee  of  the  Begum,  who  had  held  iloi 
wholly  different  terms  from  her  jaidad  lands.  On  tlie  SOA 
July  1836,  a  reply  was  written  by  the  Secretary  to  the  Gotea- 
ment  of  the  North- Western  Proyinces  rejecting  theckim,!! 
the  ground  that  the  possessions  claimed  by  Dayid  Ochteikq 
Dyce  Sombre  "  were  conquered  by  the  arms  of  the  HononUi 
Company,  and  the  Begum  was  allowed  to  hold  them  predwlf 
on  the  same  footing  as  the  jaidad  in  the  Doab ;"  and  addingr* 
*^  It  was  a  portion  of  Scindia's  territories  conquered  by  the 
British  Government,  it  might  have  been  resumed  at  will,  tmtit  | 
was,  by  the  agreement  alluded  to,  secured  to  the  Begum  for  ba 
life."  This  letter,  however,  at  the  same  time  claimed  both  ^ 
jaidad  and  Badshapore  Jharsa,  as  having  *^  lapsed "  on  the 
Begum^s  death  to  the  Government,  the  nature  of  the  tennrei 
giving  her,  as  alleged,  only  a  life-interest. 

Mr.  Dyce  Sombre  having  appealed  to  the  Govemor-Genenl 
in  Council  from  the  decision  of  the  Lieutenant-Governor,  Itf 
appeal  was  rejected  on  the  2  let  November  1836.  On  tto 
I7th  October  1839,  the  Court  of  Directors  rejected  Mr. 
Dyce  Sombre's  appeal  from  the  decision  of  the  Govemn^n* 
of  India;  and  on  the  14th  June  1842,  the  Commissionenfo' 
the  Affairs  of  India  refused  him  an  interview  which  he  W 
asked  for,  relative  to  his  claims,  and  referred  his  application,  fo< 
^^  possession  of  the  documents  bearing  on  the  claims,"  to  thl 
Court  of  Directors.  On  the  8th  of  August  1842,  Sir  Robert 
Peel  also  refused  to  entertain  an  appeal  which  had  beei 
made  to  the  Crown.  Under  a  commission  de  lunatico  inquireni^ 
on  the  30th  July  1843,  the  above-named  D.  O.  Dyce  Sombr 
was  found  to  have  been  of  unsound  mind  from  the  27t 
October  1842.  On  the  8th  February  1844,  Mr.  Larkins  wi 
appointed  committee  of  his  estate,  and  a  case  having  be 
laid  subsequently  by  Mr.  Larkins  before  Counsel,  and  \ 
opinion  given  thereon  having  been  brought  to  the  notice  of  1 
Lord  Chancellor,  His  Lordship,  on  the  5th  August  18 
ordered  Mr.  Larkins,  as  such  committee,  to  institute  the  pres 
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t     Accortliingly,  on  the    17th   August   1848,   the   original         1872 
int  was  filed  in  the  Court  of  the  Principal   Sudder  Ameen     Forrstko 
Zilla  Delhi   (then  ffoverned   as  to  all    civil  and    criminal        Thb 

Skcrbtart 

t8,  by  Act  V  of  1832),  on  behalf  of  D.  O.  Dyce  Som-  Btatb. 
^  a  lunatic,  by  his  committee,  as  plaintiff,  against  the 
illeetor  of  Zilla  Goorgaon,  on  the  part  of  Government,  as 
feodant,  to  recover  possession  of  the  altamgha  jagir  of 
idflhapore  Jharsa  with  mesne  profits.  The  plaint  set  forth 
e  plaintiff's  title  as  above  stated,  and  complained  of  the 
^l  taking  possession  by  the  Collector  of  Badshapore 
larsa  without  the  institution  of  proceedings  under  Regulation  II 

1819,  and  so  giving  the  plaintiff  a  full  opportunity  of 
x>Ying  his  title  thereto. 

On  the  30th  December  1848,  the  Collector  of  Goorgaon,  on 
ehalf  of  the  Government  of  India,  put  in  an  answer,  wherein 
irioos  defences  were  raised :  the  material  objections  being  as 
)Ilow8,  vtr.,  want  of  jurisdiction  in  a  Civil  Court;  limitation 
iider  Regulation  II  of  1803,  s.  18,  cl.  3  ;  the  non-applicability 
>fBegulation  II  of  1819  (the  Resumption  Regulation)  to  the 
iroTince  of  Delhi ;  and  lastly,  that,  under  the  agreement  and 
he  alleged  understanding  between  the  East  India  Company 
iQd  the  Begum,  her  interest  in  Badshapore  Jharsa  was  limited 
^»  life-interest. 

On  the  5th  February  1849,  the  plaintiff *s  replication  was 
^^,  in  which  he  again  distinctly  alleged  that  Badshapore 
^na  was,  in  contradistinction  to  the  jagir  lands  in  the 
'^b, «  held  by  the  Begum  by  virtue  of  a  free  altamgha  grant  in 
P®petuity."  On  the  24th  February  1849,  the  rejoinder  was  filed, 
^  which  the  only  point  repeated  was  the  plea  to  the  jurisdiction 
■UMler  Regulation  XYII  of  1836,  s.  3,  no  allusion  being  made 
"Othefanac/.  On  the  13th  February  1849,  the  case  was  trans- 
ferred to  the  Judge's  Court. 

The  record  of  the  original  case  was  destroyed  during  the 
lotiny  of  1857 ;  and  it  did  not  appear  what  issues  were 
tmed  by  the  Judge  in  1849,  or  whether  any  issue  was  raised 
I  to  the  jurisdiction  of  a  Civil  Court  over  the  plaintiff's  claim, 
r  reason  of  the  taking  possession  of  Badshapore  Jharsa  having 
»en  an  act  of  State  :  but  no  question  was  then  raised  as  to  the 
nmineness  of  the  sanads. 
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1872  On  the  9th  July  1849,   the   Civil   Judge  of  Zilli 

FoBUTER     to   whose   Court  the   suit  had   been   transferred   at   t 

TiiB        hearing,  dismissed  the   plaintiflfs  suit,  on  the  single 

Statb.      limitation,  and  without  referring  to  the  plea  of  jurisdici 

On   appeal,    the    late   Sudder    Dewanny    Adawlut   ai 

on  the  9th    December    1850,    affirmed  the  judgment 

Judge,  on  the   plea  of  limitation,   and  without  refer 

jurisdiction  or  any  other  matter  whatsover,  holding,  as  tl 

Court  had  done,  that  the  lunacy  of  D.  O.  Dyce  Som 

not  an  exception  within    the  meaning  of    the    BeguL 

limitation  (2).     The  plaintiff  then  appealed  to  Her  Ms 

Council. 

While  that  appeal  was  ponding,  on  the  1st  July  1851 
Dyce  Sombre  died,  and  ultimately  his  widow,  who 
General  Forester,  one  of  the  appellants,  and  the  si 
D.  O.  Dyce  Sombre  and  their  husbands  prosecuted  the 
and  the  judgments  being  reversed,  the  case  was  remiti 
to  the  Courts  in  India  (3). 

In  consequence  of  the  original  records  of  the  case 
been  destroyed,  a  new  plaint  was  directed  to  be  filed,  wh 
accordingly  done  by  the  heirs  and  representatives  of 
D.  O.  Dyce  Sombre,  and  the  trustees  of  Mrs.  Forester's  c 
settlement.  The  answer  filed  by  Government  materially 
from  the  former  answer,  in  that  (inter  alia)  it  alleged 
Begum  Sumroo  '^  was  allowed  to  continue  in  the  eze 
sovereign  authority"  down  to  her  death,  and  that  the  sc 
her  estates  was  one  by  right  of  conquest,  and  in  the 
mentis  ^^  political  capacity ;''  and  that  the  plaintiffs' 
sanads  had  not  been  granted  by  the  Emperor  Shall 
or  confirmed  by  Scindia ;  and  that,  if  so  granted,  the  gi 
invalid. 

On  the  8th  May  1865,  issues  were  settled,  of  which 
5th,  and  6th  were  as  follows: — 

"  4.  Whether  the  Perguuna  of  Badshapore  Jharsa  was  gr 
Shah  Alum  to  the  Begum  Sumroo,  as  mentioned  in  the  plaint  i 

''  5.  Whether,  if  the  same  were  so  granted,  Shah  Alum,  at 
of  such  grant,  possessed  and  exercised  supreme  power  w 
territory  in  which  the  lands  were  situated  ? 

(1)  7  Moore's  I.  A.,  109.    (2)  7  Moore's  I.  A.,  113.    (3)  7  Moore's 
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Whether,  if  l^be  Bnme  were  bo  granted,  the  said  grnnt  was  con-         1872 
by  Maharaja  Madho  Rao  Sciudia,  as  in  the  pluiut  oieutioaed  ?  "       Forkstbk 
\  other  material  issues  were  as  to  whether  the  Begum  had        Thb 

Skcrbtart  c 

to  dispose  of  the  joffir  by  deed  or  will ;  whether  the  East      Statb. 
Company  was  bound  by  the  grant,  or  by  the  Begum's 
ition ;  and  whether  the  Company  took  possession  of  the 
as  an  act  of  State,  so  as  to  oust  the  jurisdiction  of  the 
cipal  Courts. 

the  9tb  May  1865,  the  plaintiffs  presented  a  petition, 
I  for  a  subpoena  duces  tecum^  to  the  Government  of  India, 
oduce  an  office  copy  of  a  letter  of  Lord  Lake  to  the 
n,  dated  the  29th  October  1804,  referring  to  the  altamgha 
of  which  the  original  had  been  lost ;    an  original  letter 

the  18th  April  1834,  from  the  Collector  of  Meerut  to 
Secretary  of  Government,  relating  to  the  execution  of  the 
of  gift  by  the  Begum;  an  original  letter  dated  the  19th 
b  1836,  from  the  Commissioner  of  Meerut  to  the  Collector, 
•wledging  receipt  of  the  sanads ;  the  sanads  or  firmans 
lelves ;  the  King  of  Delhi's  registers,  received  by  the 
rnment  after  the  mutiny,  in  which  the  sanads  of  Badshapore 
alleged  to  have  been  registered;  the  records  of  the  canungoes 
idahapore ;  the  issuing  of  a  requisition  to  the  Maharaja  of 
lia,  to  inquire  whether  the  confirmation  of  the  sanad 
A  by  the  plaintiffs  appeared  on  his  records ;  and  subpcenas 
r.  Forbes,  Collector  of  Meerut,  to  appear  and  give  evidence 
Tocure  certain  specified  documents,  and  to  Mr.  Fitzpatrick, 
DQ6  Bao  Balmokund.  The  documents  were  not  produced, 
lie  plaintiffs  tendered  copies  of  the  alleged  sanads,  which 

considered  by  the  Deputy  Commissioner  inadmissible  as 
!Qce;  he  stating  his  reasons  for  so  rejecting  them  after 
iiiUDg  them.  They  also  produced  an  alleged  copy  of 
^anna  of  confirmation  dated  2nd  Suffa  1203  F.  (2nd 
anber  1788). 

leae  sanads  were  as  follows,  the  first  one  being  called  in 
record  sanad  No.  3,  by  which  the  pergunna  of  Jharsa, 
he  villages  of  Badshapore  and  Bhutgong  (among  others) 

bestowed  upon  Zeboolnissa  (the  Begum),  and  upon  her 
adants. 
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^^^  "  From  the  aiitumn  crop,  vu,,  from  the  month  of  Tingo  Z 

FoBASTBR    lUQiith  of  the  Fasli  year),  as  an  altamgha  grant  to  her  from  ge 

'^^^        to  generation,  to  her  children,  and  those  related  to  her.     This 

Static      to  be  considered  as  safe  from  the  strokes  of  change  or  alterati 

peshkush,  or  the  fees  of  svbahdariy  fauidariy  revenue,  or  other  ] 

cess,  such  as  tax  or  exaction,  d^.,  is  to  be  demanded  from  this 

all  increase  in  the  revenue  or  proceeds  of  the  estate  proceeding 

good  cultivation  to  go  to  the  grantee.     This  BaiMxd  or  grani 

sufficient;  fresh  confirmation   is  not   to    be   required  year   b 

Nothing  ought  to  be  done  contrary  to  this  grant 

Dated  9th  of  Zillah  of  the  30th  year  of  the  reign  (11th  Se] 

1788)." 

The  other  tanad  dated  19  th  Shu  wall,  year  30  of  His  \ 
(25th  July  1788)^  was  to  the  same  effect 

The  perwanna  of  confirmation^  dated  the  2nd  Suffi 
Fasli  (17th  August  1795)>  purported  to  be  in  these  terms 

*'  Be  it  known  to  the  chowdhries,  canungoes,  zemiudars,  an 
vatora  of  the  Pergunna  Badshnpore  and  Jharsa,  that,  whei 
aforementioned  mehal  was  formerly  granted  as  an  altamgh 
{jagiri  altamghai)  to  the  kind  friend  the  Begam  Zeboolnifl 
i*oyal  sanadf  so  it  is  to  be  considered  on  the  same  footing  as 
and  all  are  required  as  heretofore  to  present  themselves  and 
revenue  to  her  without  fail.  This  is  very  strictly  enjoined,  so  J 
be  very  careful  to  obey  it." 

The  Deputy  Commissioner  dismissed  the  suit  on  the 
that  the  Begum  was  an  independent  princess,  and  the  sei 
Badshapore  was  a  seizure  by  arbitrary  power  on  behalf 
Crown  of  the  dominions  of  a  neighbouring  State,  and  th 
an  act  of  State  into  which  a  Municipal  Court  could  not  e 

The  Judicial  Commissioner  of  the  Punjab  affirmed  that  i 
without  going  into  the  question  as  to  the  genuineness  o 
of  the  sanads. 

From  that  decision  the  plaintiffs  appealed  to  the  Chie 
of  the  Punjab  (Roberts  and  Boulnois,  JJ.)>  which,  on  tb 
day  of  March  1867,  dismissed  the  appeal. 

Of  these  Judges,  Roberts,  J.,  placed  his  judgment 
on  the  *^  resumption  of  the  Begum  Sumroo's  territo: 
her  death,  being   an  exercise   of  sovereign  power  tows 
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ident  State^  and  a  political  act  over  ivhich  the  Municipal        1872 
have  no    jorisdiction ;"   he  considered  the  case  to  be    ^obbstb 
jd  by  the  decisions  of  the  Privy  Council.     Boulnois^  J.,        Thb 
judgment  on  the  same  ground  as  his  colleague,  declaring       Statb. 
be  act  was  done  by  a  State  against  a  State ;"  but  he  also 
ed  an  opinion  that,  admitting  the  copies  of  the  sanads, 
e  thought  were   receivable,  the  plaintiff'  evidence  had 
Bciently  established  the  making  of  the  sanads,  and  the 
ation  by  Madho  Rao  Scindia. 
I  this  decision  the  plaintiff  appealed  to  Her  Majesty  in 


?.  Palmer,  Q.C.,  Mr.  Leith,  and  Mr.  Doyne  for  the 
its. — The  judgment  appealed  against  rests,  so  far  as  the 
1  of  jurisdiction  is  concerned,  ouNtwo  cases — The  East 
lompany  v.  Syed  Ally  (1)  and  The  Secretary  of  State 
ia  y.  Kamachee  Boye  Sahaba  (2);  but  these  are  very 
t  from  this  case.  In  the  former  of  these  cases  the  East 
ompany  assumed  property  and  lands,  which  belonged  to 
y  independent  sovereign,  under  a  treaty  between  the 
ly  and  the  Nawab  of  the  Carnatic :  in  the  latter  the  lands 
[zed  as  an  exercise  of  sovereign  power,  aided  by  military 
7er  an  independent  sovereign.  It  cannot  be  said  that 
;um  held  a  similar  position :  she  was  before  the  cession 
dia  a  mere  jayirdar,  a  subject  either  of  Scindia  or  the 
f  Delhi,  and  was  transferred  to  the  East  India  Company 

substituted  sovereign  power,  and  so  she  remained  till 
kh.  There  could  be  nothing  in  the  nature  of  *^  act  done 
ate  against  a  State,"  since,  according  to  the  contention 
respondents,  the  Begum's  sovereignty  and  interest  deter- 
nd  lapsed  to  the  Company  upon  her  death,  so  that  at 
le  of  the  assumption  in  1836,  the  lands  of  Badshapore 

a  part  of   the  territories  of   the   Company,   and  the 
tion  was,   as  against  Mr.  Dyce  Sombre,  an  exercise  of 
ty  by  the  ruling  power  against  a  subject,  which  was 
ble  by  the  Civil  Courts  ? 
Qois,  J.,  appeared  to  think  that  the  assumption  of  the  lands 

(I)  7  Moore'8  I.  A.,  555.  (2)  2  Moore'a  I.  A.,  476. 
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1872        could  be  enquired  into  under  the  Regulations.    Regulation 


FoRKSTBR     |)f  1625,  however,  had  effect  anterior  to  the  passing  of  Act  1 

V* 

Thb        of  1836,  as  it  refers  to  all  jrrants  by  Scindia  or  his  predece 

SbCRHT A  RT  OF  K^  f  * 

Statb.  and  Badshapore  had  been  so  granted.  The  construction  j 
by  Boulnois,  J.,  on  Regulation  XXXYI  of  1803,  is  oppoi 
the  clear  intention  of  the  Regulation,  which  was  that,  wl 
grant  had  been  actually  made  and  possession  obtained  und 
but  the  grant  had  been  set  aside  thereafter,  for  what  sc 
to  the  ruling  power  sufficient  reasons,  the  grantee,  who  had 
lost  possession,  and  submitted,  should  not  at  a  subsequent  { 
be  restored  to  possession,  merely  on  the  strength  of  the  ori 
grant.     The  question  of  jurisdiction  has  been  waived. 

Mr.  Forsythy  Q.C.,  Mr.  Archibald^  and  Mr.  Merivale  fc 
Government — This  appeal  is  really  one  arising  on  the 
The  Begum  was  an  independent  ruler,  and  therefore  the  seizi 
Badshapore  cannot  be  enquired  into  by  a  Municipal  Court 
case  is  nearly  in  all  respect  parallel  with  the  Rajah  of  Tan 
case  (1).  The  Begum's  position  was  that  of  a  sove 
princess,  as  is  forcibly  shown  by  her  own  orders  to  her  I 
serving  with  Scindia  in  the  Deccan  (2). 


(1)  7  Moore's  L  A.,  476. 

(2)  These  orders  were  as  follows  :  — 
"Be  it  known  to  the  majors,  cap- 
tains, ensigns,  subakdars,  jemadars^ 
havildars,  corporals,  privates,  artillery- 
men, khalashis,  and  to  all  descriptions 
of  persons  attached  to  my  battalions 
now  serving  in  the  Deccan,  under  the 
immediate  command  of  Colonel  Saleur, 
that,  on  the  24th  of  Rajcb  1218  Ilijri 
(lOth  November  1803),  I  arrived  at  the 
royal  ghat  of  the  Jumna  leading  to  the 
city  of  Delhi,  where,  on  the  following 
day,  I  had  the  honor  of  an  interview 
with  the  British  officers,  from  whom  I 
experienced  all  those  attentions  which 
became  Chiefs  in  friendship  and  alli- 
ance with  each  other,  and  they  added 
me  as  a  twelflh  member  to  their  coun- 
cil of  eleven— an  event  on  which  I 
congratulate  all    my    adherents    and 


dependants.  An  engagement  hi 
concluded  between  the  Britisli 
ernment  and  me,  by  which  it  is 
lated  that  the  friends  and  enei 
either  party  shall  be  the  frten 
enemies  of  both.  It  is  theref( 
cumbent  on  you,  if  you  considei 
self  to  be  my  servant  and  ackno 
me  as  your  ruler,  that  you  act 
formity  to  the  spirit  of  that  e 
ment.  Yon  will  accordingly,  i 
delay,  obtain  from  Dowlut  Rao 
the  arrears  of  your  pay,  and 
obtained  your  dismission  fro 
Chieftain,  proceed  to  join 
General  Wellesley,  the  office 
manding  the  British  army 
Deccan,  when  the  British  Gove 
will  affi:)rd  yon  the  requisite  dc 
protection.  I  shall  make  du< 
auce  for  your  expenses,  &c.** 
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Lnd  again  from  the  letter  of  the  8th  March  1806  (1).     The        1872 
dfl  in  that  letter^  "  propose  to  the  Begum  any  modification    Fourstbr 
;ho6e  terms/'  would  not  have  been  used  if  it  had  been  in  the        Thb 
rer  of  the  Company  to  insist  upon  modifications.     If  the  sub-       State. 
a  were  under  her  rule  and  government,  and  not  under  that 
the  East  India  Company,  the  annexation  of  the  State,  so  as 
suppress  the  existing  laws  and  to  substitute  new  ones,  would 
an  act  of  State  beyond   the  limits  of  the  jurisdiction  of  the 
inioipal  Courts.     Again  the  letter  addressed  by  the  Secretary 
the  Government  in  1834  to  Mr.  Fraser  (2)  upon  his  attempting 
check  what  he  considered  to  be  mal-administration  on  the 
rt  of  the  ofiicers  of  the  Begum,  shows  that   the  Government 
>ked  upon  her  as  de  facto,  if  not   de  Jure,  an  independent 
rereign.     Under  these  circumstances  the  resuming  possession  of 
r  domains  at  her  death   wast  an   act   of  State ;  see  further 
ivoeate- General  v.  Ameerchund  (3).     The  Regulations  relied 
Mnbythe  appellants  were  not  extended  to  the  pergunna  of 
adshapore  until  after  the  20th  June  1836. 

Siril.  Palmer y  Q.C.,  in  reply. 

The  case  between  the  same  parties  called  **  The  Arms  Suit " 
^  then  heard. 

This  suit  had  also  been  dismissed  on  the  ground  that  the  Court 
id  no  jurisdiction. 

It  appeared  that,  in  1819,  the  Begum  bought  from  the  East 
^  Company,  for  her  troops,  4,000  muskets  for  over 
*•  1,32,000.  By  her  will  she  bequeathed  all  guns  and  every 
*sription  of  military  paraphernalia  to  D,  O.  Dyce  Sombre, 
id  she  also  gave  them  to  him  by  the  deed  of  gift  in  1834. 
Q  her  death,  although  the  Government  gave  up  to  him  all 
nonal  effects,  they  claimed  to  retain  the  guns,  &c.,  on  the 
>nndthat  the  ^*  Begum's  troops  were  maintained  for  the  public 
vice,  and  their  equipment  paid  for  out  of  the  public  revenue." 
This  claim  was  protested  against,  and  the  whole  military 
res,  arms,  &c.,  were  valued  at  nearly  five  lakhs. 
llhS  case  was  contested  below  on  the  same  grounds  as  the 
IT  suit. 
)  AnU,  p.  127.  (2)  Ante,  p.  128.        (3)  I  Knapp.,  P.  C,  829,  n. 
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187S  Sir  B.   Palmer,  Q.C.,  Mr.  LeUk,  »nd  Mr.  Doyn 


FoauTEB    appellants. 


SscaiTiBT 


's?I^'*"      Mr.  Forsyth,   Q.C.,  Mr.  Archibald,  and  Mr.  Merive 
respondento. 

Their  Lobdships  gave  tlie  following  judgment ; — 

BAoaHAPOBE  Suit. 

In  thia  Bait  the  representatiTes  of  the  late  Mr.  Dja 
claim  to  recover  from  the  Oorernment  of  India  pose 
a  valuable  estate  called  Pergnnna  Badehapore  Jha 
mesne  profits  since  August  1836.  They  do  not  claim 
zemindari  interest  in  the  lands ;  they  claim  to  hold  tl 
free, — that  is,  free  from  assessment  to  Government 
and  the  total  value  of  the  claim  is  assesBed  in  round 
at  a  sum  little  short  of  a  quarter  of  a  million  sterling. 

The  defence  to  this  suit,  on  the  part  of  the  Govei 
India,  is  two-fold.  It  is  alleged,  first,  that,  on  the  dea 
£egum  Sumroo,  in  1836,  the  estate,  whatever  were  tl 
and  extent  of  her  interest  therein,  was  resumed  hj 
Government,  which,  having  regard  to  the  status  of  th 
as  an  independent,  or  ^uoft-independent,  sovereign,  w 
of  State,  the  propriety  and  validity  whereof  are  not  c 
by  any  Municipal  Court;  and  in  support  of  this  p] 
they  rely  on  the  case  of  the  Rajah  of  Tanjore  (1),  an 
authorities.  It  is  further  alleged  that,  if  the  cose  is  c 
by  the  Municipal  Courts,  the  appellants  have  failed  to 
by  trustworthy  evidence  the  title  to  this  estate  on  a 
tenure,  capable  of  passing  to  Mr.  Dyce  Sombre  by 
of  gift,  or  Bubseqnent  will  of  the  Begum  Sumroo. 

In  order  to  test  the  sufficiency  of  the  first  defei 
necessary  to  come  to  a  clear  conclusion  touching  the 
the  Begum  Sumroo  both  before  and  after  the  acqui 
the  East  India  Company  of  the  Doab,  and  the  terr 
the  west  of  the  Jumna,  comprised  in  the  treaty 
concluded  with  Dowlut  Bao  Scindia  on  tlio  30th  o 
ber  1803. 

<l)7MooTe'fl.  A.,4T6. 
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It  will  be  convenient  to  consider  the  question  with  reference        1^2 


0  the  Begum's  possessions  at  Sirdhana  and  elsewhere  within    ^o^^s'^bb 
lie  Doab ;  because  the  negotiations  and  correspondence  with  „     '^"* 
lier  were,  up  to  the  time  of  the  final  agreement  or  treaty  with      Statb. 
kerin  1805,  confined  to  those  possessions;  no  mention  beincr 
imde  therein  of  Badshapore^  which  is  on  the  western  side  of 
tiie  Jomna ;  and  because  the  acts  and  powers  of  the  Goyem- 
iiient  in  the  resumption  of  Badshapore  cannot  be  put  upon  higher 
groond,  than  their  acts  and  powers  in  the  resumption  of  Sirdhana. 
The  status  of  the  Begum,  in  respect  of  her  Doab  possessions 
More  1803,  is  admitted  to  have  been  that  of  a  jagirdar,  holding 
itpm^jaidad  tenure, — i.e.,  upon  a  grant  of  a  certain  district 
together  with  the  public  revenues   of  it,  on  the  condition  of 
kaepng  up  a  body  of  troops,  to  be  employed,  when  called 
^OD,  in  the  service  of  the  sovereign  of  whom  the  jaffir  was 
Ud.    The  de  facto  sovereign  of  the  Doab  at  this  time  was 
Dowlot  Bao  Scindia*     There  is  nothing  in  the  record  to  show 
Irittt  powers  over  the  inhabitants  of  the  district  included  in 
ndi  a  jaffir  were,  as  incident  to  the  tenure,  vested  in  the 
jafirdar.    But  it  cannot  be  doubted  that,  practically,  the  whole 
•Unistration  of  the  territory  included  in  her  jaffir,  whether 
ml  or  criminal,  was  vested  in  the  Begum,  who  exercised  a 
Mrt  of  delegated  sovereignty  therein. 

Hub  being  the  condition  of  the  Begum  in  the  early  part  of 

1803,  Lord  Wellesley,  in    pursuance  of  the  policy  by  which  he 

noceeded  in  detaching  certain  French  adventurers    from  the 

ierviee  of  Scindia,  appears  to  have   entered  into  negotiations 

with  her  before  the  actual  commencement  of  hostilities  with  the 

Hihratta  prince.    War,  though  previously  certain,    was  not 

Jedired   until    August  1803,  and  Lord  Lake's  force  broke  up 

bm  Cawnpore  on  the  7th  of  that  month.     But  the  earliest 

Inter  from  Lord  Wellesley  to  the  Begum  that  is  set  forth  in 

^  record  is  dated  the  20th  of  May.     That  letter  shows  that  a 

previous  correspondence  had  taken  place  between  them,  having 

&r  its  object  the    diversion  of  the  Begum  and  her  battalions 

fiom  the  service  of  Scindia  to  that  of  the  English.     The  negotia- 

tkm  so  begun   was  continued  throughout  the  war.     Though 

Ihis  negotiation  may  not  have  prevented  such  of  the  Begum's 
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1872        troops  as  were  actually  with  Scindia^  under  her  Lieut^-Coknol 

F0RE8TBB     Saleur,  from  fighting  against  us  at  the  battle  of  Assaje^yetit 

Thb        kept  her    friendly  to    us    in    her    own  district     Nor  can  it  kl 

Seorbtabt  of        *^  '' 

State.  doubted  that^  at  the  time  when  peace  was  concluded,  andbjAl 
the  treaty  of  the  30th  December  1803,  the  sovereignty  oiv 
the  Doab^  and  the  territories  west  of  the  Jumna  in  vhiflk' 
Badshapore  is  situate^  passed  from  Scindia  to  the  East  Infii 
Company.  The  Governor-General  had  fully  determined  that  dw 
future  relations  of  the  Begum  and  the  Company,  though  not 
as  yet  precisely  defined,  were  to  be  friendly,  and  that  our  righii 
of  conquest  were  not  to  be  exercised  to  her  prejudice.  TUi 
appears  from  Lord  Wellesley's  letter  to  Lord  Lake,  of  tkl 
23rd  of  December  1803  (1),  which  admits  that  the  GovenuneBt 
could  not  in  fairness  establish  British  authority,  or  introdool 
British  law,  into  the  territory  composing  the  Begum's  Dosb 
^agir ;  and  the  nature  of  the  equivalent  proposed,  in  the  ete&t 
of  her  agreeing  to  exchange  those  possessions,  is  also  a  etcoiufr* 
stance  which  has  some  bearing  upon  the  present  questum.  It 
appears  for  sometime  to  have  been  in  Lord  Weliesky*! 
contemplation  to  make  the  Jumna  the  western  boundary  of  tin 
purely  British  territory,  and  to  form  the  territories  conqnerBd 
from  Scindia  on  the  western  bank  of  that  river  into  independenl 
and  protected  principalities.  And  it  being  then  considered 
desirable  to  remove  the  Begum  out  of  the  Doab,  it  was  proposed 
to  give  her  one  of  these  principalities,  reconciling  her  to  the 
inconveniences  of  the  exchange  by  the  accession  of  dignity 
implied  in  treating  her  as  a  sovereign  under  the  protectioo  A 
the  British  Government.  This  seems  to  be  the  fair  construotios 
of  Lord  Lake's  letter  of  the  23rd  November  1803  to  the 
Governor-General  (2),  and  of  all  that  was  done  upon  it  Tlui 
negotiation  was  continued  after  the  ratification  of  the  treatj  of 
the  30th  December  1803,  and  when  the  sovereignty  of  the  Eiit 
India  Company  in  the  territories  ceded  by  that  treaty  had 
become  complete.  The  project,  however,  was  ultimataly 
abandoned  by  Lord  Coruwallis;  and  the  final  treaty  ot 
agreement  with  the  Begum  was  made  in  August  1805  (3).    Ih^ 

(1)  Ani€,  p.  123.  (2)  Ani€y  p.  123.  (8)  Ante,  p.  127. 
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ibttonee  of  that  Itgreement  is  that  <*  those  places  in  the  Doab        iS72 
ildfih  have  formed  the  jaidads  of  Zeboolnissa  Begum  shall  remain    ^'orbstbb 
toW  (as  before)  from  the  Company  as  long  as  she  may  live/'       Tkm 
WWt  follows  may  either  be  the  expression  of  conditions  qua      &sA-n,  ^ 
famfe  ifuunt  in  a  jaiJad  tenure,  or  conditions  superadded  thereto. 
Bil  the    fair    construction    of   the  instrument,   and    of    the 
Mfcipondence  which  led  up  to  it,  seems  to  be  that  the  BBgum 
vai,  for  her  life,  to  hold  her  territories  in  the  Doab  from  the 
Conpuiy,   as  she  had  held  them  under  Scindia ;  and  that,  as 
At  was  not  a  sovereign  princess,  but  a  mere  jaidadar  under 
Soadia,  she  was  to  remain  such  under  the  Company,  the  project 
rf  conferring  upon  her  the  new  dignity  of  a  sovereign  princess 
kfing  been  only  part  of  the  larger  project  for  an  exchange  of 
territory,  and  abandoned  with  it. 

Up  to  this  time  there  is  little,  if  any,  express  mention  of 
Btdahapore.  It  is,  however,  admitted  on  both  sides  that  the 
Begun  was  de  facto  in  possession  of  it  when  the  cession  of 
18(tttook  place,  and  that  she  continued  during  her  life  to  hold 
k)  iiid  to  exercise  therein  the  same  powers  of  government 
lid  administration  which  she  exercised  at  Sirdhana.  This  view 
ef  the  status  of  the  Begum  is  confirmed  by  the  9th  paragraph 
ef  Lord  Metcalfe's  letter  of  the  4th  May  1836  (1),  The  author- 
ity npon  such  a  subject  of  a  man  of  his  experience  and  character 
11  of  the  highest  value. 

This  being  so,  the  present  case  is  distinguishable  from  that  of 
Tki  Secretary  of  State  for  India  v.  Kamachee  Boye  Sahaba{2,). 
There  the  Kaja  of  Tanjore,  though  he  may  have  had  less 
mbitantial  power  than  that  exercised  by  the  Begum  Sumroo, 
letimed  at  least  the  shadow  of  original  and  independent 
iOTereignty.  Lord  Kingsdown  thus  puts  the  question :— ^ 
^What  was  the  real  character  of  the  act  done  in  this  case  ? 
Wis  it  a  seizure  by  arbitrary  power,  on  behalf  of  the  Crown  of 
Oreat  Britiun,  of  the  dominions  and  property  of  a  neighbouring 
Stit&--an  act  not  aficcting  to  justify  itself  on  grounds  of  municipal 
%w ; — or  was  it,  in  whole  or  in  part,  a  possession  taken  by  the 
Srown,  under  color  of  legal  title,  of  the  property  of  the  late 


(1)  AntBy  p.  187.  (2)  7  Moore'e  I.  A.,  476. 
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1872       Raja  of  Tanjore>  in  trust   for  those   who,  hj  law,  might  I 
FoRjwTBB    entitled  to  it  on  the  death  of  the  last  possessor  ?     If  it  were  ti 
thb        latter,  the  defence  set  up  has  no  foundation." 
Statb.  The  act  of  Government  in  this  case  was  not  the  seizore  b 

arbitrary  power  of  territories  which  up  to  that  time  had  belonga 
to  another  sovereign  State ;  it  was  the  resumption  of  land 
previously  held  from  the  Government  under  a  particular  tenon 
upon  the  alleged  determination  of  that  tenure.  The  posseflsioi 
was  taken  under  color  of  a  legal  title ;  that  title  being  th 
undoubted  right  of  the  sovereign  power  to  resume,  and  retti^ 
or  assess  to  the  public  revenue,  all  lands  within  its  territorieii 
upon  the  determination  of  the  tenure  under  which  they  mij 
have  been  exceptionally  held  rent-free.  If  by  means  of  the 
continuance  of  the  tenure,  or  for  other  cause,  a  right  be  claimed 
in  derogation  of  this  title  of  the  Government,  that  claim,  lib 
any  other  arising  between  the  Government  and  its  subjeets^ 
would,  primd  facie,  be  cognizable  by  the  Municipal  Courts  ol 
India. 

The  particular  case  was,  no  doubt,  somewhat  complicated  bj 
the  peculiar  nature  of  the  powers  exercised  by  the  Begum  in 
her  jagirs ;  and  the  practical  exclusion  of  her  territoriei 
during  her  lifetime  from  the  operation  of  British  law  and  tbe 
jurisdiction  of  British  Courts. 

Their  Lordships  tliink  that  the  Begulatlons,  which  were  iht 
Written  law  of  that  part  of  British  India,  and  whatever  else  mftj 
be  held  to  constitute  British  law,  were  not  introduced  into  these 
territories  by  Begulation  YIII  of  1805,  or  until  after  the 
passing  of  Act  XYII  of  1836.  The  Begum's  territories  were 
treated  as  excepted  from  the  conquered  territories :  and  althongli 
the  sovereign  rights  of  Scindia  over  these  territories  passec 
under  the  treaty  of  1803,  they  passed,  subject  to  the  rights  o 
the  Begum,  the  precise  definition  whereof  was  then  the  subjec 
of  the  negotiations  which  resulted  in  the  agreement  of  ISO' 
Accordingly,  on  the  Begum's  death,  it  was  thought  necessary  i 
pa88  an  Act  of  the  Legislature  in  order  to  legalize  the  iutroda* 
tion  of  Begulation  law  into  these  territories  by  order  of  tl 
Governor-General.  That  this  was  done  by  legislation,  and  n 
by  proclamation,  affords,  perhaps,  another  argument  ague 
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trealiDg  the  annexation  of  these  territories  as  an  act  of  conqnest        1872 
Qt  arbitrary  power,  or  as  the  exercise  of  an  original  right  of    ^'or^wbr 
eonqaeet  which  had  remained  in  suspense  during  the  Begum's        '!*"■ 
Kfetime.    It  is  probable,  however,  that  the  abnormal  condition      Btatb. 
«f  these  territories  was  one  reason  why   the  resumption  took 
fbee,  not,  as  it  would  have  taken  place  in  a  province  or  district 
^Aorein  the  action  of  Government  is  fettered  by  the  Regulations, 
by  a  resumption  suit,  but  in  what  is  called  the  Political  Depart- 
tMDt;  and  thus  both  parties  seem,  for  some  time  at  least,  to  have 
MQiidered  that  the  act  was  in  the  nature  of  an  act  of  State.    For 
it  II  to  be  observed  that  Mr.  Dyce  Sombre  himself  asserted  his 
Mpposed  rights  by   memorials   and    appeals   to   one    political 
nthority  after  another,  beginning  with  the  Lieutenant-Governor 
of  the  North- West  Provinces,   and   ending    with   the  Prime 
Minister;  and  that  it  was  not  until  after  his  lunacy,  and  the 
nto  of  Lord  Chancellor  Lyndhurst  iu  that  matter,  that  any 
kmnrse  to  the  Municipal  Courts  was  had,  or  apparently  even 
oontemplated. 

These  considerations,  however,  though  they  may  explain 
aneh  of  what  appears  from  the  record  to  have  taken  place, 
Moot  affect  the  determination  of  the  question  under  consider- 
itioD.  They  cannot  alter  the  legal  nature  of  the  acts  of 
GoTemment,  or  make  the  resumption,  under  the  assertion  of 
tlegal  title,  of  lands  claimed  adversely  by  a  subject,  an  arbi- 
truj  act  of  sovereign  power  against  an  independent  State. 
And,  even  if  the  state  of  the  law  in  the  territories  in  question 
ik  the  time  when  the  act  of  resumption  took  place,  gave — as 
P6(hip6  it  did — a  larger  power  of  resumption  to  the  East  India 
Company  than  it  possessed  in  the  Regulation  Provinces,  that 
ttrenmstance  would  not  exclude  the  jurisdiction  of  the  Courts, 
for  these  reasons  their  Lordships  are  of  opinion  that  the  first 
(roand  of  defence,  being  that  on  which  the  Courts  below  have 
Buioly  proceeded,  fails. 

This  being  so,  it  is  next  to  be  considered  whether  the  appel- 
hotB  have  established  their  title  to  Badshapore  Jharsa  as  held 
IB  perpetuity  by  a  rent-free  tenure ;  in  other  words,  whether 
thej  have  proved  a  grant  by  the  sovereign  power  of  the  rent 
^f  the  landfl^  which  rent  would  otheirwise  be  payable  to  the  State. 

20 
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1872  The  original  suit  haying  been  brought  in   1848,  to 

FoRKSTBB  the  estate  from  the  East  India  Company,  which  had  I 
Thb  possession  since  1836,  the  burden  of  proving  a  title  si 
Statb.  to  disturb  that  possession  necessarily  lies  ujion  the  app 
This,  however,  would  not  have  been  otherwise  had  th 
mencement  of  the  litigation  been  in  1836,  and  by  proc 
in  an  ordinary  resumption  suit.  For  the  Regulations  U. 
such  suits  cast  upon  the  person  who  claims  to  hold  land  h 
or  free  from  assessment  to  Govemment  revenue,  the 
of  establishing  a  title  recognized  by  law  as  sufficient  1 
that  exceptional  immunity,  and  require  very  stringenl 
in  such  cases. 

Kegulation  II  of  1819  which  the  appellants,  in  their  c 
pleading,  invoke  as  one  of  those  by  which  the  cla 
Mr.  Dyce  Sombre  ought  to  have  been  determined  in  1836 
28th  section  provides  that  an  ancient  sanad  shall  not  be 
as  sufficient  proof  of  its  contents  on  the  faith  of  its  c 
without  confirmatory  evidence.  And  s.  3  of  Begulatioi 
of  1825  also  shows  the  high  degree  of  proof  required 
are  such  provisions  unreasonable  ;  since  every  grant  of  tli 
implies  a  perpetual  alienation,  in  favor  of  some  individi 
his  heirs,  of  a  portion  of  the  land  revenue — the  impost,  if 
it  is  to  be  called,  which  immemorial  custom  has  made  th 
natural  and  tolerable  to  the  natives  of  India, — and  thus  o 
not  only  in  derogation  of  the  rights  of  future  Governmen 
to  the  injury  of  the  subject,  ou  whom  the  incidence  of  t 
for  the  necessary  purposes  of  Government  will  be  the  k 
in  proportion  as  the  public  revenue  is  wasted  by  such  aliei 

It  is  of  the  utmost  importance  in  a  case  like  the  pre 
observe  in  what  manner  and  upon  what  proofs  the  case 
claimant  is  first  advanced. 

In  the  plaint  filed  in  August  1848  by  the  commi 
Mr.  Dyce  Sombre,  it  was  stated  generally,  and  withoi 
descending  on  the  name  of  the  grantee,  that  the  altamgh 
Badshapore  Jharsa  was  originally  granted  by  the  E 
Shah  Alum,  and  subsequently  confirmed  by  Madb 
Scindia.  But  in  the  substituted  plaint,  which  was  £ 
January  1864  by  the  appellants,  and  must  be  taken  to 
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feuidatioii  of  the  existing  suit,  the  statement  is  more  specific         1872 
It  1ft  this : — "  The  pergunna  of  Jharsa,  inclusive  of  Badshapore,    Formtee 
vift  granted  as  an  altamgha  jagir  to    the  Begum  Sombre  (or        Tub 
fivmroo)  by  His  late  Majesty  Shah  Alum,  in  the  30th  year  of     .Stats. 
Aoftscension  ;  and  this  grant,  according  to  the  sanad  dated  the 
SadZuffer,  the  37th  year  of  the  ascension,  was  confirmed  by  the 
Maharaja  Madho  Bao  Scindia.''     And  the  fourth,  fifth,  and  sixth 
^the  issues  settled  in  the  cause  upon  which  the  parties  went  to 
triftl  were: — **  Whether  the  Pergunna  of  Badshapore  Jharsa  was 
gnnted  by  the  Shah  Alum  to  the  Begum  Sumroo,  as  mentioned 
ia  the  plaint?  Whether,  if  it  were  so  granted.  Shah  Alum,  at 
the  time  of  such  grant,  possessed  and  exercised  supreme   power 
Within  the  territory  in  which  the  lands  were  situated?    And 
whether,  if  the  same  were  granted,   the  grant  was  confirmed 
ly  Madho  Bao  Scindia;  as  in  the  plaint  mentioned  ?  '' 

It  will  be  convenient  here  to  state  the  history  and  character 
if  the  alleged  grant  from  Shah  Alum,  as  disclosed  by  the 
(kenmente  npon  which  the  appellants  mainly  rely,  viz,,  the 
fipers  procured  from  Delhi. 

The  case  which  the  Counsel  for  the  appellants  make  on  these 
ioeuments  is,  first,  that  in  the  month  of  Shuwall,  in  the  30th  year 
of  Shah  Alum,  the  Begum  presented  a  petition,  praying  that 
1  new  and   complete    altamgha    sanad  of   Pergunna    Jharsa 
ttight  be  granted  to  her  in  substitution  for  one  previously  grant- 
ed to  Zuffer  Tab  Khan,  the  son  of  Sombre  or  Sumroo  ;  secondly, 
Iktt  a  report  was  made,  recapitulating  the  prior  devolution  of 
the  estate,  showing  that  it  had  been  held  by  certain  great  officers 
of  the  Court  of  Delhi  in  succession,  as  part  of  their  respective 
ifyifiy  that  it  had  for  some   time  *^  continued    released ''    as 
VMad  of  the  battalion  of  Sumroo  Bahadoor  Feringee,  and,  on 
the  15th  of  Bajeb  of  that  year,  (with  the  exception  of  certain 
tillages)  had  been  granted  in  altamgha  to  Zufier  Tab  Khan, 
^  a  representation  that  an  altamgha  sanad  nnder  the  seal  of 
Maharaja  Pnttail  (said  in  one  part  of  the  record  to  be  a  title 
of  Semdia)  had  been  lost ;  thirdly,  that  on  this  report  and  on  the 
I9tfa  of  Bhuwall,  the  King  issued  a  firman  to  the  effect  that  an 
altamgha  grant  of  Badshapore  Jharsa,   with  the   exception   of 
the  villages  excepted  from   the   grant   to   Zufier  Yab  Khan, 
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1872        should  be  made  to  the  Begum  on  the  terms  therein  exprened; 

'OBB8TSB     fourthly,  that  whether  the  formal  grant  or  sanad  was  or  was  BOt 

The         issued  to  her  in  pursuance  of  that /^rnian,  she.  two  months  sfttf* 

}BKTART  OF 

Statb.  wards,  presented  another  petition,  in  which  she  made  no  refeiaiei 
to  the  preceding  grant  to  Zuffer  Yab  Khan,  but  stated  tliil 
all  the  estate,  including  the  excepted  villages,  had,  siaeetki 
death  of  Sumroo,  been  in  her  possession  as  jaidad  ;  and  that  f| 
consequence  of  that  petition,  a  sanad  of  the  whole  estttt^ 
including  the  villages  before  excepted,  was  granted  to  her  ti 
altamgha  under  the  khas  seal  and  golden  togra  of  the  Emperor 
on  the  9th  of  Zilhij  in  the  30th  year  of  his  reign. 

If  these  facts  are  true,  it  follows  that  until  the  month  d 
Shuwall,  or  that  of  Zilhij,  in  the  dOth  year  of  Shah  AlUb 
whatever  interest  the  Begum  had  in  Badshapore  was  in  tin 
nature  of  a  jaidad  tenure;  that  Zuffer  Yab  Elian  never  lul 
an  altamgha  grant  of  that  estate  under  a  tanad  of  the 
Emperor,  except  for  a  period  of,  at  most,  three  months ;  andthiti 
80  far  as  appears,  he  was  never  in  possession  under  that  grant 

The  original  documents,  of  which  the  foregoing  is  the  effeei> 
were  not  produced,  and  the  copies,  or  alleged  copies,  produced  in 
evidence  are  admitted  to  have  had  no  existence  before  1847» 
They  are  said  to  have  been  then  copied  from  old  records  at  Delhi 
at  the  instance  of  the  committee  of  Mr.  Dyce  Sombre,  or  hii 
legal  advisers,  with  a  view  to  the  proceedings  being  commenced 
in  the  following  year.  If  the  transactions  which  they  represeot 
to  have  taken  place  really  took  place,  an  original  sanad,  in  the 
terms  of  what  in  the  record  is  called  *'  sanad  No.  3  "  (1),  most 
have  been  issued  to  the  Begum  Sumroo  under  the  seal  of  Si^ 
Alum.  But  of  this  original  sanad  there  is  no  trace.  It  is  not 
produced :  its  loss  is  not  accounted  for :  there  is  no  evidence 
that  anybody  ever  saw  it* 

It  has  been  strongly  argued  for  the  Government  that  the 
non-production  of  the  original  not  being  accounted  for» 
secondary  evidence  of  its  contents  is  not  admissible.  Their 
Lordships  are  by  no  means  prepared  to  say  that  an  Indian 
Judge  would  not  do  right,  according  to  the  practioe  of  the 
Courts  of  that  country,  in  rejecting  a  copy  if  the  absence  of 

(1)  Ante,  p.  141. 
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kft  original  were  not  satisfactorily  accounted  for.     There  seems        1872 

a  be  no  reason  for  assuming  that  a  rule  requiring  the  best    Fobbstbr 

irideDce  producible  to  be  produced,  has  no  application  to  Courts        Tbb 

if  wkich  the  Judges  may  be  presumed  to  be,  for  want  of  profes-      dxAxs. 

Mil  training,  less  capable  than  thej  are  elsewhere  of  weighing 

fti  effect  of  evidence.     This  Committee  undoubtedly  enforced 

Ike  rale  in  the  case  of  St/ud  Abbas  Alt  Khan  y.  Yadeem  Ramy 

9Mf{\).     There  have,  however,  been  other  cases  in  which 

tteir  Lordships  have  declined  to  apply  to  Indian  cases  the  strict 

idei  of  evidence   which  obtain  in  this  country  on  trials  at  nisi 

jftiMM.    And,  considering  that  in  this  case  the  Judge    of  first 

Bita&ce  has  commented  on  the  copies  in  question,  their  Lord* 

dnpi  propose  to  treat  them  as  admitted  in  point  of  fact,  and  to 

mdder  what  credit  and   effect  ought   to  be  given  to  them. 

levertheless,  in  weighing  the  whole  evidence  given  in  support 

if  the  appellants'  title,  the  absence  of  proof  that  the  original 

misi  once  existed,  and  was  subsequently  lost  or  destroyed,  is 

iifxj  grave   circumstance,  which  cannot  be   excluded  from 

flonnderation. 

The  case  as  to  the  copies  of  the  sanady  put  forward  by  the 
huned  Counsel  for  the  appellants,  is  that  they  are  proved  to  be 
^es  taken  from  ancient  documents  at  Delhi,  since  destroyed 
Bthe  mutiny,  which,  whilst  they  existed,  were  public  records. 
Ad  of  the  same  Talue  as  a  duplicate  original  of  the  missing 
Murd 

,  Bat  what  is  the  evidence  as  to  these  papers  ?  The  proof  of  the 

Aoit  important  of  them,  that  called   sanad  No.  3,  depends  on 

Ae  testimony  of  the  witness,  Balmokund,  given  in  1865.     He 

hu  deposed  that,  in  1847,  he  was  ordered,  by  the  then  Peshkar 

.tf  the  King  of  Delhi,  to  make  the  copy  in  question  from  an  old 

ptper  which  the  latter  took  out  of  a  cloth.     The  words  of  the 

vitness  are : — '*  It  was  out  of  a  dozen  or  so  of  the  papers  of  the 

ibnner  times  which  had  '  escaped,'  and  had  been  tied  up  by  him 

in  his  busta,  or  record  cloth."     He  goes  on  to  say : — '^  There 

lad  been  countless  papers  in  the  charge  of  his  (the  Peshkar's) 

mfathers;   many  of  them  had  doubtless   been  destroyed  bj 

uect0,  or  perished  in  other  ways.     By  '  escaped,'  I  mean  those 

(1)  3  Moore*8 1.  A.,  156. 
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1872  old  papers  or  records  which  had  come  down  from  his  forefathm 
FoRBSTBB  into  his  actual  possession/'  In  answer  to  the  inquiry,  what  had 
Thb  become  of  the  paper  from  which  he  made  the  copy,  he  said:-* 
axATc,  **  The  Peshkar  died  in  1850,  and  all  trace  of  his  documents  kaf 
disappeared;"  and  added  that  the  different  servants  of  the  King 
had  each  in  their  possession  a  few  pounds'  weight  of  documeBtl 
that  had  been  handed  down  from  father  to  son,  besides  ihoii 
relating  to  their  own  time.  He  had  previously  said,  when  askii 
whether  he  lived  in  the  Peshkar's  house,  ''no;  I  went  theil 
for  business ;  after  the  taking  of  Delhi  by  the  British"  (whiek 
words,  as  the  Peshkar  died  in  1850,  must  be  taken  to  refer  io 
the  original  introduction  of  British  authority  in  Delhi,  rather  thiB  ' 
to  the  taking  of  the  city  in  1857),  "the  duftur  (registry  office) 
of  the  King  hardly  existed.**  Hence  it  appears  that  the  paper 
from  which  the  copy  is  said  to  have  been  made  was  anything  bat 
a  record  regularly  kept  and  preserved,  which  afterwards  perished 
in  the  storming  of  Delhi,  if  full  credit  be  given  to  the  witness  and 
to  his  means  of  knowledge.  It  came  to  the  Peshkar  with  a  few 
pounds'  weight  of  other  documents,  was  accidentally  preserred 
when  many  others  perished,  and  disappeared  with  him.  Their 
liordships  cannot  treat  such  a  paper  as  having  the  validity  of  a& 
authentic  record,  the  value  of  which  depends  on  its  custody  in 
an  authorized  i-egistry  by  a  responsible  oflScer.  The  evidence  of 
Chujo  Singh,  as  to  the  other  and  less  important  paper,  is  of  die 
same  character. 

An  attempt  was  made  to  cast  further  suspicion  on  these  copies^ 
and  the  transactions  which  they  are  produced  to  prove,  by  the 
dates.     It  is  contended   on  the  part  of  the  respondents,  that  the 
months  of  Shuwall  and  Zilliij  of  the  30th  year  of    Shah  AloB 
fall  within  the  autumn  of  1788,  when  he  was  a  helpless  prisoner 
in  the  hands  of  Qholdm  Khadir,  the  Rohilla,  who  put  out  his 
eyes.     On  the  other  hand,  the  appellants  assert  that  the  date 
in  question  corresponds  with  the  autumn  of  1789.     There  is 
much  that  may  be  urged  to  support  the  respondents*  contentioa« 
It  seems  to  be  certain  that  Shah  Alum's  reign,  notwithstanding 
a  short  interregnum,  was  calculated  from  the  death  of  his  father 
'Alamgir  II,  which  Mr.  Elphiiistone  and  the  best  historians  fix 
in  November  1759,  corresponding  with   Rabi  II|  A.H.  1173. 
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t   follows  that    the  jalui    or    accession    of  Shah    Alum   is        ig7» 

orrectly  fixed  by  Mr.  Prinsep  in  his  tables  as  1  Jumadi  I,  A.H.     ^obbstb* 

173;   and   if  the   30th   year   of  that  prince's  reiirn  is  to  be  ^     I'hb 

•Icolated  in  the  ordinary  way  from  that  date,  it  would  begin       Sxaxb. 

m thai  Jumadi  I,  A.H.  1202,   and  end  with  the  1  Jumadi  I, 

(LIL  1203.     The  months  of  Shuwall  and  Zilhij  of  the  30th  year 

voald  then  fall  within  1203,  and  correspond  with  the  autumn 

■onthfl  of   1788.     On   the  other  hand,   the   appellants    have 

ttfcrred  to  some  coins  and  seals,  from  which  it  would  appear 

Auit  the  30th  year  of  Shah  Alum's  reign  was   treated  as  identical 

vith  A.H.  1203;  and  from  this,  and  a  passage  in  Mr.   Seton's 

litter,  afterwards  referred  to,  they  have  argued  that  the  dates 

11  question   must  be   taken   to   correspond   with   the    autumn 

wmths  of    1789.     This  view  may  perhaps  be  capable  of  being 

nooneiled  with  the  date  of  Shah   Alum's   accession   by  some 

feeoliar  mode  of  calculating  the  jalus  year ;  and  their  Lordships 

tosld  be  sorry  to  make  their  decision  turn  in   any   way  upon 

I  diipated  point  of  Indian  chronology.     They  may  observe, 

kme?er,  that,   even  if  the  dates  in  question  are  taken  to  fall 

lithin    the    year     1789,   there   is    reason   to  doubt    whether 

Sbth  Alum   was   at   that   time   in   a  condition    effectually  to 

llitDste  any  part    of   the  revenues  of    the  territories  within 

ikich  Badshapore  is  situated,    at  least,  without  the  concurrence 

•fScindia;  and   that  there  is  no  suggestion   that  the  alleged 

gnat  received  the  sanction  of  the  Mahratta  power  until  1795. 

Their  Lordships,  considering  the  nature  of  the  documents  under 
consideration,  and  the  testimony  by  which  they  are  supported^ 
baye  come  to  the  conclusion  that  the  appellants  have  not  given 
•ndence  which  can  be  accepted  as  sufficient  proof  of  a  grant, 
of  which  the  original  is  neither  forthcoming  nor  accounted  for, 
tfileos  the  presumption  of  its  existence  can  be  assisted  by  the 
other  evidence  in  the  cause. 

The  corroboration  chiefly  insisted  upon  was  of  this  kind :  it 
Vas  argued  that  copies  of  certain  sanads,  showing  his  title  to 
Bsdehapore,  were  proved  to  have  been  sent  by  Mr.  Djce  Sombre 
is  1836  to  the  officers  of  Government ;  that  these  were  not 
ihown  to  have  been  returned  by  the  Government,  and  have  not 
been  produced  by  them  in  this  suit ;  that  they  must  therefore  be  . 
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1872        assumed  to  have  been  ideotioal,  or,  at  all  events,  not  inconfiitait 

>RK8TBE     ^ith  the  documents  subsequently  procured  from  Delhi   Itm 

Ths        further  insisted  that,  inasmuch  as  Oovernment  did  not  qaatiti 

RBTART  OF  ,  ,  ^  ,_ 

BxATc  the  genuineness  of  these  sanads  m  1836,  they  must  be  tatal 
to  liave  been  then  satisfied  of  their  authenticity.  This  vfft 
ment  is  confined  to  the  copies  of  sanads  supposed  to  hatebMi 
sent  by  Mr.  Dyce  Sombre  after  the  Begum's  death.  It*! 
hardly  pretended  that  the  Government  ever  received  from  ht 
any  document  of  title  except  a  copy  of  Scindia*s  perwaaiiA 
The  sanads  sent  to  Mr.  Fraser,  whatever  they  may  have  lMi 
were  returned  by  her  messenger.  Mr.  Forsyth,  on  the  other 
hand^  argued  strongly  that  Goyernment  was  not  shown  to  \M 
received  from  Mr.  Dyce  Sombre  copies  of  any  documeati 
corresponding  with  those  now  relied  upon ;  or,  indeed,  tlie  WfJ 
of  any  document  of  title  except  Scindia's  perwanna.  Ih 
evidence  on  the  point  is  as  follows  :— 

Mr.  Dyce   Sombre,  writing  in  the  beginning  of  March  1831 
to    Mr.    Hamilton,  says: — **I  beg   to    say    I   have    already 
forwarded  to  you  the  copies  of  the  xanacff,  by  which  Her  liti 
Highness  held  her  jaidad,  and  the  pergunna  of  Badshapore  A 
altamffha,  assigned  to  her  by  the  former  rulers  of  HindoiM 
being  antecedent  to  the  British  sway  of  this  adjoining  district" 
These    words    would   be  grammatically   accurate,  if  notbiBf 
relating  to   Badshapore    but    a    copy   of   Scindia's   perwasi»$9 
previously  called  by  the  Begum,  in  her  letter  of  1832,  a  sansif 
had  been  sent.     And  Mr.  Hamilton,  writing  to  Mr.  Hutchiosoii 
says: — "  I  also  annex  a  copy  of  the  sanad  referring  to  Badak*" 
pore,"  having  in  the  preceding  sentence  spoken  of  the  satsu 
relating  to  Sirdhana.     The  argument  that  he  would  not  biti 
applied   the   word   sanad  to    the    perwanna    does  not   appe*' 
conclusive.     Their  Lordships  can  give  no  credit  to  the  alleged 
copy  of  the  letter  set  out  at  p.  29  (1).  It  was  hardly  pressed  by  Si< 
Boundell  Palmer  in  reply.     But  Mr.   Hamilton's  letters  of  the 
20th  May  1836  (2),  and  of  December  1836  (3),  Iiave  been  strougl] 
relied  upon  by  the  appellants.     They  were  written  by   him  * 
Collector  of  Meerul,  with  the  object  of  having  applied  to  th 
back  rents  of  Sirdhana,  which  was  within  his  jurisdiction, 
•      (I)  Anie,  p.  136.  (2)  Ante,  p.  137.  (3)  Ante,  p.  137. 
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wxt  stringent  rule  than  that  which  his  superiors  were  disposed        1872 
to  apply  either  to   Sirdhana,  or  to  Badshapore  (with  which  he    ^'okkstkb 
ltd  no  official  connexion).     He  draws  a  distinction  between  the        i*"" 

Secrrtart  of 

Im  tenures,    treating    Sirdhana   as  jaidady   and   Badshapore,       Statk. 

lAlAier   resumable   or  not,   as    the   Begum's    personal  jagir. 

Ikt  this  was  the  nature  of  the  Begum's  claim  would  perhaps 

from  the  copy  of  Scindia's  perwanna ;  but  it  must  be 

tted  that  these  letters  are,  on  the  whole,  more  consistent 

the  appellants'  than  with  the  respondent's  theory,  concern- 

the  number  and  nature  of  the  documents  sent  by  Mr.  Dyce 

oombre. 

One  great  and  unexplained  difficulty,  however,  touching  the 

copies   of  sanads  supposed   to    have  been  sent  by  Mr.  Dyce 

Sombre  is  this : — From  what  were  these  copies  made  ?  If  from 

originals,  where  are  the  originals  ?  If  from  other  copies  (and  it 

ma  admitted  at  the   bar  that  he  must  be  presumed  to  have 

nteiiied  copies   of  whatever  he   sent),  what  became  of  those 

oopn}  Mr.   Dyce   Sombre  was  in  correspondence   with   the 

koae  authorities   touching    his  claim  up  to    1842.     He  was 

ppanDBably  then  in  possession  of  all  the  documentary  proof  he 

em  had  of  his  title.     He  was  found  a  lunatic  on  the  30th  of 

Jofy  1843,  and  Mr.   Larkins  was  appointed  his  committee  in 

1844.    There  was  a  faint  suoc^icestion  at  the  bar  that  his  docu*- 

tetto  of  title  were  lost  or  destroyed  during  his  lunacy.     But 

Aero  is  not  the  slightest  proof  of  this  ;  and  the  non-production 

tf  any  such  documents  in  the  suit  affords  grounds  for  supposing 

4at  neither  Mr.  Dyce  Sombre,  between   1836  and  1842,  nor 

Xr.  Larkins,  when  he  took  the  advice  of  Counsel  in  1847,  had 

•ny  copies  of  the  alleged  sanads  from   Shah  Alum :    and,  if 

10,  it  seems  difficult  to  fix  the  Government  with  clear  notice  in 

1836  of  the  previous  title  now  sought  to  be  established  by  the 

copies  procured  from  Delhi  in  1847. 

Their  Lordships  are  of  opinion  that,  even  if  the  Government 
were  fixed  with  the  notice  of  the  claim  of  such  title,  it  is  not  to 
k  inferred  that,  because  they  did  not  then  dispute,  they 
•dmitted,  its  genuineness.  It  is  clear  from  all  the  proceedings 
tiiat  they  did  not  profess  to  investigate  the  title.  Their  position 
ihroQghout  was  that  the  tenure  was,  either  in  its  nature,  or  by 

21 
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1872        Arrangement,    resumable    on    the    Begum's    death;    and  iiaf. 

FoKESTKR    resumed  it  when  that  event  happened. 
Thk  The  appellants'  case,  however,  presents  still  graver  difficnlt 

'''^State.      When  a  doubtful  title  is  in  dispute,  the    first   questioa 
suggests  itself  is,  when  was  it  first  asserted ;  and  has  it 
continuously  and  consistently  asserted  ?  In  the  present  cai 
is  clear  that  this  particular  title  was  never  asserted  by 
Begum  in  her  lifetime,  but  that,  on  the  contrary,  she  re] 
asserted  a  different  one,  and  acted  in  a  manner  wholly  ii 
fiistent  with    the    presumption    of    its    having    existed, 
following  is  the  short  summary  of  the  correspondence  of 
Begum    in    her    lifetime     with     the     Government,    toa< 
Badshapore. 

The  first  mention  in  the  printed  correspondence  of  any  speeifl 
title  to  tlie  pergunna  is  to  be  found  in  Mr.  Seton's  letter rf 
the  24th  February  1808,  when  he  complains  of  the  atteni(il  if 
the  Begum  on  the  25th  of  November  1807,  to  obtain  fttf 
the  King  of  Delhi  a  new  firman^  granting  this  pergunna  as  itf 
inam  altamgha  to  Mr.  George  Dyce  (the  father  of  Mi*.  DfflK 
Sombre)  and  his  descendants  (1).  Mr.  Seton's  statement  as  t( 
the  property  is  that  it  was  bestowed  as  a  jagir  (which  may  be  i 
mere  estate  for  life)  by  Shah  Alum  in  the  thirtieth  year  of  hi 
reign,  which  he  treats  as  corresponding  to  1789  A.D.  npoi 
ZuiTer  Yab  Khan  ;  that  the  Begum  had  obtained  possession  d 
it  in  that  person's  lifetime,  and  retained  such  possession  aftei 
his  death ;  and  had  now  obtained  a  new  firman  bestowing 
Pergunna  Jharsa  and  the  town  of  Badshapore,  fonnerly  the  jfljw 
of  Zuffer  Yab  Khan,  as  an  altamgha  upon  Mr.  George  Dyd 
'  and  his  descendants.  The  Government  of  the  day  objected  t8 
this  proceeding ;  insisted  that  Badshapore,  like  the  BegUDi\ 
possessions  in  the  Doab,  would  revert  to  the  East  India  Compaaj 
on  her  death ;  and  was  obviously  determined  not  to  recognize  K 
valid  any  grants  of  that  nature  which  might  be  made  at  that  dat( 
by  the  King  of  Delhi ;  but  recommended  that,  in  deference  to  tb 
King  and  to  her,  she  should  be  induced  by  friendly  negotiatioi 
to  give  up  the  new  sanad.     The  negotiations  for  this  purpofi 

(1)  Ante,  p.  129. 
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)n  till  181 14  when  the  Begum  did  give  up  the  new  aanad,        1872 
he  important  fact  in  this  transaction  is  that  tho  case  she    Forbstbb 
put  forward  (by  her  letter  of  the  16th  of  February  1811)        Thb 
le  following: — **  I  had,  as  I  still  retain,  a  firm  conviction       State, 
'  own  mind  that    the  pergunna  of  Badshapore   and  the 
IB  of  Bhogeepoor  and  Bhutgong  were  held  as  altamgha  to 
te  SOD,  and  would  consequently  revert  to  ray  adopted  son, 
e  Alexander  David  Dyce,  in  virtue  of  his  marriage  with  my. 
laughter.     On  this  subject  doubts  have  arisen  respecting 
ture  of  the  grant,  which  is  not  now  to  be  found  in  the 
records.     I  consequently  cannot  urge   a  positive  rights 
bo.  (1).     This  letter  contains  most  important  admissions, 
are  utterly  fatal  to  the  title  set  up  in  the  amended  plaint. 
m  that  at  that  time  no  grant  could  be  found;  furthermore^ 
srts  **  the  firm  conviction "  in  the   Begum's   mind  that 
apore  was  held  as  altamgha  to  her  late  son,  but  that,  in 
aence  of  doubts  respecting  Uie  nature  of  the  grant,  which 
BOt  be  found  in  the  family  records,  she  could  not  urg» 
■itive  right."     Now  it  is  inconceivable  that,  if  she  had 
ad  a  grant  to  herself  from  Shah  Alum,  she  should  not,  at 
late  (1811),  have  remembered   it,  and  remembering  it, 
I  not  have  put  it  forward ;  and  if  such  a  grant  ever  had 
Qoe,  and  could  not  then  be  found  among  her  family  records, 
reason  can  be  suggested  why  she  should  not  then  have- 
d  to  the  registry  of  the  King  at  Delhi  for  a  copy  of  it? 
25,  after  an  interval  of  fourteen  years,  she  proposed  to 
tder  the  jagirs  held  by  her,   including    Badshapore,    a 
lal  which  was  never  carried  into  effect.     She  seems  to 
then  made  no  statement  of  her  title :  but  the  represents 
>f  Colonel  Dyce,  with  whom  she  was  then  on  bad  terms, 
that  the  aanad  on  which  the   jagir  was  held,  whatever 
BTect,    was    in   favor  of   Zuffer    Yab    Khan.      Had  the 
a  at  that  *  time  been  in   possession  of  sanads  in  her  own 
superseding  the  grant  to  Zuffer  Yab  Khan,  she  would 
'  have  failed  to  produce  them.     In  1831  she  first  expressed 
ire  that   her  jagirs    should    be  assigned    to   Mr.   Dyce 

(1)  Ante^  p.  130. 
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1872        Sombre^  whom  she  designates  as  her  adopted  son  and  inteiuM' 
FoRKSTEu     lieir.     In  her  letter  to  Goyemment  she  speaks  of  Badshapore  ml 
The        its  dependent  villages  as  property  **  which  the  deceased  Nawiti 
Stats.      his  grandfather,  was  possessed  of  on   altamgha  tenure"  (If 
The  GoTernment,  then  as  before,  appears  to  haye  refused  i 
assent  to  the  alienation  after  her  death  of  any  of  the  lands  hdt 
by  her  rent-firee ;  treating  the  whole  as  revertible  to  Goyemmaiii 
after  her  death.     Sometime  in  1832,  as  it  is  supposed,  she 
a  further  application  to  Government  by  the  letter,  of  which 
substance  is  set  forth  in  the  record  (2).     This  letter  is  the  o: 
one  which  can  be  taken  to  contain  the  assertion  of  an  alta\ 
title  to  Badshapore  in  herself.     She  speaks  of  the  estate 
'^my  altamgha  ;^^  and  forwards  with  some  other  documents t 
copy  of  Scindia's  perwanna.      But  even  in  this  letter,  iriMi  i 
combating  the  supposed  objection  of  Government  that  Badsh^poit 
was    included    in   the   arrangement  made    with  her,   thio^||[k  | 
Mr.  Guthrie,  she  says : — **  I  beg  to  observe  that  the  country  tf  ■ 
the  Doab  only  is  mentioned  in  it  (Mr.  Guthrie's  letter) ;  wUte 
the  pergunna  of  Badshapore,  alias  Jharsa,  my  altamgha^  all 
the  gardens,  &c.,  were  bestowed  on  Nawab  Zuffer  Yab  Khan,  the 
maternal   grandfather  of  Mr.   Dyce,  for  his  expenses."    This 
sentence   would    imply  that  the  title  was  that  of  Zuffer  Yak 
Ehan,  though  the  de  facto  possession  was  hers.     In  March  1833, 
she  again  renewed  the    attempt  to  get   the    Government  to 
consent  to  the  transmission  of  this  estate  to  Mr.  Dyce   Sombre^ 
The   Government  again  refused  to  give  its  consent,  treatiif 
the  estate  as  held  on  a  llfetenure  only.     But,  on  this  occasiooy 
the  Begum  once  more  clearly  rested  her  claim  upon  an  alleged 
altamgha  grant  to  Nawab  Zuffer  Yab  Khan ;  and  referred  ft> 
sanads  importing  such  a  grant  as  being  in  her  possession.    Theit 
was  not  on  this  occasion  the  slightest  suggestion  of  a  grant  it 
her  own  favor  (3). 

The  discussions,  therefore,  between  the  Government  and  the 
Begum  touching  Badshapore  and  the  tenure  on  which  itwiB 
held,  cover  a  period  from  1808  to  1833.  The  Government! 
throughout  that  period,  insisted  that  her  interest  was  limited  t» 

(1)  Anti,  p.  133,  (2)  Ante,  p.  133.  (3)  AnUy  p.  133. 
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er  life,  and  that,  on  her  death,  the  estate  would  revert  to  the        1872 
Itale*  The  Begum,  on  three  or  four  several  occasions,  at  consider-    Fokrstbb 
ble  intervals  of  time,  contended  that  the  tenure  was  altamgha  ;        Thr 
ometunes  appealed  to  the  (jovemment  to  continue  it  after  her      Statk. 
laUh  as  a  matter  of  favor ;  sometimes  attempted  to  raise  a  claim 
w  rf  light ;  but  on  every  occasion,  except,  perhaps,   in  her 
■ibiguous  letter  in  1832,  rested  on  the  alleged  grant  to  the  son 
if  Somroo,  and  never   pretended  that  that   grant  had  been 
iqierBeded  by   the  sanads  in  her  own  favor,  on   which  the 
|ipellant8    now   rely.       Her    letters,    moreover,    point    to    a 
Bbslantial  grant  of  the  estate  to  Zuffer  Yab  Khan  in  altamgha, 
aA  to  the  possession  of  it  by  him  under  that  tenure.     They  are 
[mte  inconsistent  with  the  case  made   by  the  Delhi  document, 
)»:,  that  the  altamgha  grant  to  him  endured  only  three  months, 
■d  was  never  perfected  by  possession.     The  correspondence 
ibooonceming  the  pensions^  and  the  negotiations  she  entered  into 
■itiiat  subject,  are  wholly  inconsistent  with  the  theory  that 
dhaWld,  or  claimed  to  hold,  Badshapore  in  altamgha  by  a  valid 
gmto  herself. 

Sor  Roundell  Palmer  endeavoured  to  meet  the  strong  pre- 

Uption   which  this  continued   course   of  conduct,  and  these 

wpeated  representations  on  the  part  of  the  Begum,  raise  against 

fte  validity  of  the  alleged  sanads^  by  an  ingenious  theory  that 

liiemay  have  conceived  that  claims  founded  on  an  alleged  grant 

to  Kawab    Zuffer    Yab  Khan  would  be  more  likely  to  find 

iTor  with  Government,  than  one  founded  on  sanads  in  her  own 

&Tor;  because  they  might  treat  the  latter  as  superseded  by  the 

igreement  of  1805.     This  suggestion,  which  after  all  is  pure 

^ulation,  does  not  really  afford  a  probable  explanation  of  her 

tooduct     If  an  altamgha  jagir  had  been  granted  to  Nawab 

Zoffer  Yab  Khan,  the  Begum  had  virtually  usurped  his  rights 

before  the  cession  of  the   territories   west   of  the  Jumna  by 

Scmdia  to  the  East  India  Company.     The  British  Government 

^old  in  no  way   be   bound,   and   certainly   would   be    little 

disposed,  to  recognize  a  title  which  had  beeu  de  facto  defeated 

before  the  territories  in  question  were  ceded  to  them; — they 

would  be  less  inclined  to  recognize  it,  if  the  title  of  Zuffer  Yab 

Chan  had  been  of  so  flimsy  a  character,  and  short  duration,  as  the 
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iw^       case  now  made  represents  it  to  have  been — and  had  been  de  jw$ 
FoRESTEE    ^superseded  bj  a  grant  to  the  Begum  in  1789.     If  the  case  tf^j 
The        the  appellants  is  true^  these  circumstances  might  easily  have  be||{ 
State,      ascertained  by  enquiry  through  the  l>ritish  officers  at  Deik|j 
Again,  the  Begum  could  not  make  title  to  the  estate  thro 
the  son  of  Sumroo.     In  seeking  to  transmit  the  estate  to  D 
Sombre,   she   sought  to   transmit  it  as  from  herself.    It 
therefore,   more  natural,   if  she  had  a  title  in    her  by 
sanads  from   Shah  Alum,  that  she  should  put  forward  and 
on  that  title,  than  that  she  should  rest  on  the   old  grant 
^umroo's  son,  which  she  herself  had  practically  set  aside. 
is  it  easy  to  explain  why,  in   1807,  she  should  have  obtsi 
from  the  Court  of  Delhi  a  sanad,  little  likely  to  be  r 
\)j  the  British  Government,  and  founded  on  the  alleged  titl^-.tlf 
ZufFer  Yab  Khan,  when,  if  the  present  case  be    true,  M 
title  had  been  already  superseded  by  a  valid  sanad  in  her  Ml 
favor.     If  the  validity  of  the  documents  on  which  the  appAPVlP 
now  rely  were  supported  by  strong  and  independent  evideadBi  it 
might  be  reasonable  to  endeavour  to  account  for  the  BegvH^ 
silence  concerning  them  by  theories,  more  or  less  plausible,  d 
the  nature  of  that  put  forward  by  Sir  Roundell  Palmer.    But  j 
if,  as  has  been   shown,   the  direct  evidence  in  favor  of  tbf  j 
documents  is  weak  and  suspicious,  then  the  presumptions  arisi^  ' 
from  the  acts  and  conduct  of  that  astute  woman  should  be  allowai 
to  have  their  full  and  natural  weight  against  them. 

The  only  remaining  question  is,  what  effect  is  to  be  given  to 
the  perwanna  alleged  to  be  Scindia's  confirmation  of  the  sanadit 
Can  it  be  taken  to  supply  the  deficiency  in  the  proof  of  tin 
Mnadsy  and  to  establish,  or  corroborate,  the  title  of  the  Begant 
It  is  known  to  have  existed  in  the  Begum's  lifetime,  since  i 
copy  of  it  was  sent  by  her  to  Government  in   1832.     There  ii 
no  other  proof,  except  the  seal,  of  its  origin.     And  the  .seal,  if 
not  fatal  to  it,  casts  the  greatest  suspicion  on  this  document    B 
is  pleaded  as  a  confirmation  by  Madho  Rao  Sciudia.     But  the 
evidence  proves  that,  at  its  date,  Madho  Rao  Scindia  was  deai 
If,  as  it  has  been  contended  on  behalf  of  the  appellants,  the 
confirmation  pleaded  is  to  be  taken  as  a  confirmation  by  Dowlut 
Rao  Scindia,  the  difficulty  arises  that  the  document  bears  the 
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il  of  bis  then  deceased  predecessor.  Tliere  was  no  proof  that  1872 
is  seal  was  adopted  and  used  by  Dowlut  Rao  Scindia,  bat  it  Forrstkr 
18  attempted  to  get  over  the  difficulty  by  a  reference  to  Thb 
d  case  of  Baboo  Gopal  Lall  ThakooT  v.  Teluck  Chunder  Statb. 
it  (I).  In  that  case  there  was  evidence  that  the  seal  of 
w  deceased  zemindar  had  in  several  instances,  other  than 
lit  in  question,  been  used  after  his  death.  Here  there  is  no 
mf  that  Dowlut  Bao  ever  in  any  other  instance  used  the  seal 
'  his  predecessor ;  it  is  highly  improbable  that  he  should  do  so : 
id  it  would  be  dangerous,  as  well  as  unreasonable,  to  hold  that, 
eaose  a  loose  practice  has  been  shown  in  one  case  to  have 
evuled  in  the  cutcherry  of  a  Bengal  zemindar,  it  may  be 
ferred  in  another  that  the  same  .practice  prevailed  in  the 
nbar  of  a  powerful  sovereign  prince.  Their  Lordships, 
erefore,  cannot  treat  the  alleged  confii-mation  of  the  Begum's 
Ae  by  the  Mahratta  prince,  in  1795,  as  established. 
"Weighing,  then,  the  direct  evidence  in  favor  of  the  sanads, 
rak  and  suspicious  as  it  is,  against  the  presumptions  arising 
fiwAe  non-production  of  the  original  sanad,  and  the  failure 
tiaceount  for  it;  and  against  the  still  stronger  presumptions 
Inhg  from  the  acts,  representations,  and  conduct  of  the  Begum 
kler  lifetime,  their  Lordships  have  come  to  the  conclusion  that 
ftea{^llants  have  failed  to  establish  the  title  which  they  have 
tet  ap.  To  decree  in  favor  of  a  title  to  an  hereditary  and 
tnnsmissible  lakhiraj  estate,  on  evidence  so  untrustworthy, 
*Ottld  be  contrary  to  the  long-established  practice  of  the  Courts 
Bindia;  and  such  a  decision  would  be  a  dangerous  precedent. 

The  proceedings  in  this  case  undoubtedly  disclose  many  things 
rtich,  in  their  Lordships'  opinion,  are  to  be  regretted.  It  is* 
firdcularly  to  be  regretted  that  the  Government  did  not,  in 
•WW  way  or  another,  iiivestigate  the  title  of  Mr.  Dyce  Sombre, 
111836,  as  a  question  of  right,  instead  of  dealing  with  it  by  an: 
let  of  power.  It  is  to  be  regretted  that,  in  1849,  they  did  not' 
bitlj  try  the  question  of  title,  instead  of  meeting  it  by  a  plea 
rfthe  statute  of  limitations.  But  after  the  fullest  consideration' 
>f  the  caae^   and  with  every  desire  to  give  to  the  appellantsr 

.(1)  10  Moore's  I.  A.,  192. 
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igrg       the  benefit  of  any  inference  which  may  be  legitimately 
^'oKKSTKu    from  the    circumstances   of  this    protracted    litigation. 
The        Lordships  see  no  grounds  for  believing  that,  if  the  cauf 

fiKCRBTARY  OF  .     ,     .  ,. 

STAT&  been  tried  m  18069  &8  an  ordinary  resumption  suit,  unc 
Begulations,  Mr.  Dyce  Sombre  would  not  equally  have 
to  show  a  good  title  to  an  altamgha  tenure  in  the  Begui 
it  were  necessary  for  their  Lordships  to  express  an  0 
of  the  nature  of  the  Begum's  interest  in  Badshapore^ 
would  incline  to  the  opinion  that  her  persistent  statem 
there  having  been  some  grant  to  Zuffer  Yab  Khan  wi 
without  foundation ;  that  she  had  in  some  way  usurpe 
interest  when  she  got  undisputed  command  of  the  troops 
that  the  British  power  fouud  her  in  the  enjoyment  of  the  < 
and  left  her  so  during  her  life.  Any  such  opinion,  hov 
must  be,  more  or  less,  matter  of  speculation.  Foi 
determination  of  this  appeal,  it  is  sufficient  to  say  thi 
appellants  have,  in  their  Lordships'  judgment,  wholly  fail 
prove  the  fourth  and  sixth  of  the  issues  settled  in  the  < 
and,  therefore,  to^  establish  the  title  pleaded  by  them  ;  and 
Lordships  have  come  to  the  conclusion  that  the  appeal  ii 
suit  ought,  on  this  ground,  to  be  dismissed,  and  the  deer* 
the  Indian  Courts  affirmed ;  and  their  Lordships  will  ] 
Her  Majesty  accordingly. 

Arms  Suit. 

In  "  The  Arms  Suit,"  their  Lordships  are  of  opinion,  fo 
reasons  already  given  in  the  Badshapore  suit,  that  the  s( 
of  those  arms  and  stores  was  not  an  act  of  State,  but  a 
done  under  a  supposed  legal  right,  on  the  resumption  ( 
jaidad  upon  the  Begum's  death.  They  think  that  the  evi 
shows  that  the  arms  and  stores  were  purchased  by  the  B( 
and  that  there  is  no  authority  or  evidence  to  show  that 
who  hold  by  jaidad  are  not  entitled  to  things  so  purcl 
They  are  entitled  to  all  the  rents  on  performance  of  a  a 
duty,  which  duty  ceases  on  their  death,  and  the  next  jai 
would  be  bound  to  provide  arms  by  virtue  of  his  tenure. 

Their  Lordships  think  the  decree  in  this  suit  should  d 
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▼aiae  of  the  arms  and  militarj  stores  seized^  with  interest        1872 
sach  Talae,  from  the  date  of  seizure^  at  the  ordinary  rate  of    Fobbstsb 
per  centum  per  annum ;  and'  that  unless  the  parties  agree        Trb 
to  name  a  sum  as  representing  such  value,  or  agree  to  refer  to       Statb. 
^jlAitrators  in  this  country  the  question,  what,  at  the  date  of 
>ifte  iozure,  was  the  value  of  the  articles  seized,  the  case  must 
k^lwiiBniitted  to  India,  with  instructions  to  the  Court  there  to 
dn  such  value,   and  give   a    decree   accordingly.     Her 
gesty's  order  on  this  appeal  may   be  suspended   until   the 
shall  come  to  a  conclusion  as  to  the  course  to  be  pursued, 
costs  in  India  of  each  suit  will  follow  the  result ;  and  their 
"lindships  think  that  each  party  should  bear  their  own*  costs  of 
appeals. 

Appeal  in  the  Badshapore  suit  dismissed. 

Appeal  in  the  Arms  suit  allowed. 

Agent  for  appellants :  Mr.  Wilson, 

Ignts  for  respondents :  Messrs.  Lawford  and  fFaterhouse. 


BAJA  SALIQRAM  and  others  (Plaintipfs)  v.  THE  SECRETARY         p.  o.  • 

OF  STATE  FOR  INDIA  IN  COUNCIL  (Dependant).  1872 

Avguxt  2. 


[On  appeal  from  the  Chief  Court  of  the  Punjab.] 

-hrftUiare'^Canfiscation-^Act    of  State-Jurisdiction— Circular    Orders^ 
24  ^  25  Ficf.,  c.  Cr—Indian  Councils  Act,  1861. 

The  status  of  the  King  of  Delhi  was  that  of  a  king  recognized  by  the  British 
^oremment ;  and  the  confiscation  of  his  territories  in  IS5T  was  an  act  of  State, 
■d  not  an  act  done  under  color  of  any  legal  right  of  which  a  Municipal  Court 
coild  take  cognizance.  His  tenure  of  the  territories  assigned  him  bj  the 
Aifernment  was  a  tenure  merely  durante  regno,  and  no  power  was  conferred 
ipoB  him  of  creating  incumbrances  which  would  survive  his  deposition. 

♦  JV*««i/;— The  Right  Hon^blb  Sib  Jambs  W.  Colvilb,  Lord  Justicb 
Jiina,  Sim  Baebbs  Pbagock,  Lord  Justice  Mbllish,  Sib  M.  E.  Smith, 
fa  B«  P.  Coiaibb,  Ain>  Sib  Lawbbhcb  Pbbu 
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1873  The  word  ^  confiscttion**  does  not  neceesarily  import  that  the  appro] 

Raja  is  to  be  made  as  a  penalty  for  a  crime,  nor  when  used  in  that  sense 

Saliqram  necessarily  imply  that  the  forfeiture  «has  accrued  upon  conviction,  but 

The  also  be  properly  used  as  applicable  to  appropriations  of  property  by  C 

'"'sTATBy  °'  ment  as  an  act  of  State. 

The  Circular  Orders,  as  to  the  liability  of  Government  for  debts  of 
issued  by  the  Judicial  Commissioners  of  the  Punjab,  were  not  laws  wit! 
meaning  of  24  &  25  Vict.,  c.  67. 

The  cases  of  Forester  v.  The  Secretary  of  State    (1)  and  Lalla 
Doss  V.  T^e  Estate  of  the  ex-Kittg  of  Delhi  (2)  distingubhed. 

This  was  an  appeal  from  a  judgment  of  the  Chief  Co 
the  Punjab,  dated  the  14th  February  1867,  given  in  fai 
the  respondent,  and  confirming  two  previous  judgments  < 
Assistant  Commissioner  and  the  Commissioner  of  Delhi, 
respectively  the  24th  July  1865  and  the  15th  January  186 
The  suit  was  brought  by  Saliqram  and  Devi  Singh  fc 
payment  of  a  debt  alleged  to  be  secured  on  certain  rent-free 
\  and  other  real  property  mortgaged  to  them  by  the  ex-E 

Delhi,  and  now  in  the  possession  of  the  Secretary  of  Stai 
I  India  in  Council  in  trust  for  the  Crown. 

j  The  facts  of   the   case  were   briefly  as  follows: — 0 

I  expulsion  of  the   Mahratta  from   Upper    Hindustan  in 

{  the  British   Government  granted  certain  lands,  known 

j  **  Assigned  Territories,"  for  the  support  of  the  kings  of  '. 

;  In  ^^  Notes  of  Instructions"  to  the  Sesident  at  Delhi,  dat< 

i  17th  November  1804,  providing  for  the  administration  of 

!  territories,  the  Governor-General  wrote  : — 

■  "  The  Governor-General  does  not  deem  it  advisable  to  enter  ir 

written  engagement  whatever  with  His  Majesty,  nor  is  it  His 
lency's  intention  to  solicit  any  concession,  nor  to  interdict  or 
any  of  those  outward  forms  of  sovereignty  to  which  His  Mnjes 
been  accustomed.  His  Excellency  is  desirous  of  leaving  His  IS 
in  unmolested  exercise  of  all  his  usual  privileges  and  prerogative 
In  a  letter  dated  the  23rd  May  1805,  the  Secretf 
Government,  writing  to  the  Resident  at  Delhi,  set  forth  c 
provisions  made  for  the  King ;  amongst  others,  that  ^'  H 
cellency  in  Council  has  been  pleased  to    determine  th: 


(1)  Ante,  p.  120.  (2)  11  Moore's  I.  A.,  277. 
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aritoiy  to    be  assigned    to  the    royal    family    shall  remain        1872 
ider  cbarge  of  the  Resident  at  Delhi,  and  that  the  revenue       ^^^^ 
ill  be  collected,  and  justice  be  administered,  in  the  name  of         v. 
b  Majesty,  and  under  Regulations  to  be  prescribed  by  the  Secretakt 
Aority  of    the    British   Government;"    and  the  Governor-      S'^^*^ 
nieial,  in  communicating  these  arrangements  to  the  Court  of 
rectors, spoke  of  the  "throne  of  Delhi"  being  *' placed  under 
I  protection  of   the    Honorable   Company."    Under    these 
ngements  the  King  continued  to  retain  all  the  outward 
h  of  royalty.     Within  the  precincts  of  the  Delhi  palace  he 
rcised  nominal  authority  as  a  sovereign,  and  was  exempt  from 
jurisdiction  of  the  ordinary  Courts  of  Law;  the  ada^inistra- 
of  the  assigned  territories   beyond  those   precincts  beiug 
looted  by  British  functionaries   under  the  order  of  their 
emment. 

a  the  7th  October  1841,  the  following  rules  were  issued 
lie  Government  with  reference  to  the  King : — 

^Tbe  admiDistratioQ  of  civil  and  criminal  jastice  within  the 
bets  of  the  royal  palace  at  Delhi  is  under  the  care  and  control  of 
Majesty,  who  in  all  important  cases  advises  with  tbe  Resident  or 
ical  Agent  at  his  durbar.  The  ordinary  tribunals,  established  by 
(ritisb  Government  for  the  provinces  of  Hindustan,  have  no  juris- 
ui  or  authority  therein.  The  Courts  will  regard  the  royal  palace, 
tpect  to  all  events  that  occur,  and  all  persons  who  reside  therein, 
ey  would  regard  a  foreign  and  independent  territory.  ' 

^The  residents  of  the  palace  become  amenable  in  their  persons 
)  established  Courts  of  Civil  and  Criminal  Justice  on  leaving  the 
acts  of  the  palace.  Tbe  following  persons  are  excepted  from  the 
tioD  of  this  rule. 

'^The  emperor  and  the  heir-apparent  are  exempted  in  their 
)8  from  all  civil  and  criminal  process.  The  sons  and  brothers  of 
ligning,  or  any  former,  emperor  are  exempt  in  their  persons  from 
ocess  of  the  Civil,  but  not  of  the  Criminal,  Courts.  The  process 
Criminal  Courts  shall  be  served  on  them  through  the  Lieutenant- 
Qor's  Agent  at  Delhi,  who  will  pay  due  regord  to  the  rank  and 
stances  of  the  parties  in  communicating  the  said  process. 
'*  Ail  civil  suits  regarding  property  lying  beyond  the  precincts 
palace,  and  otherwise  cognizable  by  the  established  Courts,  to 
Uie  privileged  persons  named  in  the  preceding  rule  may  bo 
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1879        parties,  shall  be  insiitated  or  defended  by  the  LieateziaQUGoT»D<rt 
Raja        Agent  on  their  behalf. 
AUQBAK        ^^    ^^  ^.^  Majesty  the  reigning  King  of  Delhi  has  only  a  life-intenit 

BacBSTART  OF  ^^  ^^^  rojal  domain.     His  Majesty  is  the  judge  of  the  effect  to  be  givet 

Statb.       iQ  royal  grants  made  by  himself,  or  by  his  predecessors,  of  any  part  d 

such  domains.    Parties  possessing  claims  founded  on  such  grants  shtfl 

prefer  their  application  for  the  gracious  consideration  of  their  case  to 

■ 

His  Majesty  at  Delhi,  either  direct  or  through  the  Lieutenant-Govemort 
Agent,  but  shall  uot  be'able  to  bring  them  before  the  ordinary  Coorii 
of  Justice.  Decisions  thus  passed  by  His  Majesty  will  be  respectoi 
and  enforced  by  the  civil  authorities.  All  other  claims^  either  agtiBd[ 
His  Majesty  or  his  grantees  or  agents,  shall  be  heard  in  the  Courts 
decided  as  ordinary  cases. 

r 

Ti.  '*  All  process  in  cases  cognizable  nnder  these  rules  by  the  CSvl 
or  Criminal  Courts  on  persons  resident  in  the  palace  shall  be  senrf 
through  the  Lieutenant-Governor's  Agent." 

At  this  period  the  King  of  Delhi  became  indebted  to  (b 
plaintiffs,  who  were  bankers  and  shroflb,  carrying  on  bobss 
in  that  place,  and  in  the  years  1845,  1846,  1847,  and  186l| 
respectively,  as  security  for  loans  from  them^  executed  oertiii 
instruments  in  their  favor. 

On  each  of  these  instruments  were  endorsed  the  various  pay" 
ments  which  were  made  under  the  signature  of  the  Resident,  wko 
made  the  payments  periodically  from  the  income  of  the  properties 
The  first  two  instruments  were  formal  deeds  of  mortgage ;  the  Isst 
two,  only  shukaSi  or  royal  letters,  but  by  an  arrangement  widi  1 
the    Lieutenant-Governor's   Agent,  that    officer  collected  the 
revenue    of   the  lands  specified   in   the  shukas,    which   wer6 
treated  as  hypothecating  the  particular  lands  so  specified.    Bf 
this    arrangement    these    lands  included  Mauza    Kuboopoortf 
and  other  villages    forming   part  of  the    assigned  territories 
The  last  payment  made  under  them  was  in  1855,  after  whick 
date  the  King  appears  to  have  refused  to  allow  the  Commis- 
sioner to  make  any  further  payments,  nor  did  the  plaintiffs  soft 
him.     In  May  1857,  the  King  resumed  the  management  of  hb 
own  affairs,  and  the   Lieutenant-Governor's  Agent  ceased  to 
collect  the  revenue,  and  to  be  in  any  way  responsible  in  th6 
matter.     On  the  18th   of  September    in   that  year,  after  the 
mutiny,  the  King  was  captured  by  the  British  GDveriimeal 
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lod  made  a  prisoner  of  war^  having   been  for  some  time  the        1872 
nominal  head  of  the  insurgents  in  Delhi.  Haja 

On  the  3rd  of  October  1857,  the   Commissioner  of  Delhi,  in         v. 
bduJf  of  the   Government,  seized  and  took  possession  of  his  Sbcrbtart  < 
lands  in  accordance  with  the  following  order : —  qtat*. 

*Tlie  confiscation  of  all  Crown  lands  {tayuUi-Bhahi)^  villages,  lands, 
gvdflBi,  &c.,  and  of  all  the  jagirs  of  saltaas,  begums,  &c.,  having  been 
faned  proper,  it  is  ordered  that  perwannas  be  issued  to  the  tehsildars 
rftiie  south,  north,  and  east,  to  confiscate  all  the  villages  and  lands 
•boTe  specified,  and  also  to  confiscate  any  other  village,  lands, 
prdeos,  kc^  of  the  above  description  not  mentioned  in  the  accompany- 
ing list ;  and  that  they  should  submit  a  statement  of  the  extent  of  area 
ttd  the  amount  of  jumma  and  quality  of  land.  A  copy  of  this  pro- 
c^og  to  be  forwarded  to  the  Collectors  of  the  districts  of  Paneeput, 
fioorgaon,  Rohtuck,  Hissar,  and  Sirsa,  with  a  view  to  the  confiscation 
htog  carried  out.  A  copy  of  this  proceeding  to  be  forwarded  to  the 
Commissioner  of  Meerut  districts,  with  a  view  to  orders  being  issued 
Vj  lum  for  the  confiscation  of  any  village,  lands,  &c^  that  may  be 
nuated  in  his  districts." 

Ihe  work  of  the  Criminal  and  Civil  Courts,  suspended  during 
Ae disturbance,  was  resumed;  in  the  case  of  the  former  from  the 
commencement  of  October  1857,  in  that  of  the  latter  not  until 
^  Ist  July  1858,  and  the  city  of  Delhi  continued  for  some 
Bwmths  under  military  government. 

In  pursuance  of  the  order  of  the  3rd  October  1859,  as  was 
•wttitted  by  the  plaintiffs  themselves,  all  the  property  involved 
Bt  the  present  suit  was  seized,  and  taken  possession  of,  by  the 
••ryaats  of  the  British  Government  before  the  end  of  the  year. 

•Rie  plaintiffs,  Saliqram  and  Devi  Singh,  were  concerned 
^  the  rebellion.  For  this  offence  they  were  tried  and  convicted, 
^  punished  with  a  fine  of  Rs.  10,000  each. 

^0  investigation  into  private  claims  against  estates  confiscated 
'ttderthe  special  Acts  of  1857,  occurred  before  1859.  On  the 
^«  February  of  that  year,  the  Lieutenant-Governor  consider-* 
^  that  such  claims  should  be  registered  and  enquired  into, 
*®  Secretary  of  the  Punjab  Government  wrote  to  the  Govern- 
"^t  of  India,  with  reference  to  the  debts  of  the  Nawabs  of 
^%gar  and  Dadree,  in  the  Delhi  territory,  who  were  described 
**l^ly  oliiefs  exercising  sovereign  powers>  whose  territory 
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1^2        it  was  said  had  escheated  to  the  British  Goyemment  on  aooaut 
Raja        of  their  defection.      The   Lieutenant^Groyernor  bad  expreaai 

Saliqrak 

V.  it  as  his  personal  opinion  that— 

flicRBTART  OF  **  Oil  tho  general  qaestion  of  the  liabilil j  of  a  eonflsGAted  eitili 
axATs.  exempt  from  revenue  for  bon&fidB  debts  contracted  bj  its  rebel  owb«^ 
irliilst  under  ordinary  circumstances  the  successors  to  a  jagvr  wai  Ml' 
liable  for  the  debts  of  his  predecessors,  still  it  was  to  be  held  tfai^ 
where  a  jagir  reverted,  by  confiscation,  to  Government,  common  nltt 
did  not  apply  ;  and  that  the  interests  of  justice  required  the  protedii^ 
of  creditors  from  a  political  catastrophe  which  they  could  not 
foreseen." 

On  the  9th  of  August^  the   Secretary  to  the  Govermnent  d 
India  answered:— * 

'^  I  am  directed  to  state  that  the  Oovernor-General  in  Council  agms 
with  the  Lieutenant-Governor  as  to  the  particular  cases  under  0M» 
sideration.  As  to  the  general  rule  His  Excellency  considers  tfcildl 
debts  contracted  upon  the  security  of  the  estate  confiscated  shoril  li 
paid,  bnt  he  would  leave  all  other  debts,  such  as  ordinary  persoMlttf 
contract  debts,  to  be  dealt  with  according  to  the  circumstances  of  SMb 
oase.  There  is  no  reason  why,  in  the  case  of  prodigality  and  exint* 
Vagance  on  the  part  of  one  who  has  become  a  rebel,  the  State  shosll 
sufier,  or  why  his  creditors  should  benefit  by  his  having  rebelled." 

In  a    later    letter  it  was  intimated   that  the   Govemmest 
could  not  ^^  concur  in  the  opinion  of  the   Lieutenant-Govemor 
in  its  extreme  latitude."    '^All   debts  secured  by  mortgage,* 
wrote  the  Secretary,    "  are  to   be  paid,   provided,  of  coursCi 
that    they    are  just  and  properly   supported,  and   have  bees  ^ 
contracted  prior  to  the  act  of  rebellion,  and  with  no  yiew  toiti   i 
commission."     On   the   9th  of  September    1859,    the  Judidil 
Commissioner  forwarded  this  correspondence  '^  for  the  guidanos 
of  his  subordinates,"  and  on  the  same  day  he  issued  a  ^'  Circultf 
Order"  (No.  112  of  1859),  which  stated  that  the  Judicial  Conunis- 
sioner  forwarded  the  letters,  above  alluded  to,  for  the  informatioa 
and  guidance  of  officials,  on  the  question  of  the  liability  of  Gt>veni- 
ment  for  the  debts  of  rebels,  whose  estates  had  been  confiscated 
for  rebellion.     In  1860,  the  plaintiffs  applied  for  payment  of  the 
present  claim  to  the  Commissioner  of  the  Delhi  Division,  and 
the  application  was  by  him  referred  to  the  Judicial  Commis*. 
sipner  of  the  Punjab  ou  the  18th  June.     In  a  letter  of  that^ 
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,  he  expressed  it  as  his  opinion  that  the  payment  of  any       1872 
debts^  in  accordance  with  the  directions  of  the  Govemor-       R^'a 

DAUQRAlf 

eraL  mnst   be    treated  as    a  matter  of   favor,  to   which  v. 

Thb 

icted  rebels  could  not  be  entitled^  and,  farther,  that  a  distinc-  Sborbtart  oi 

was  to  be  made  in  the  present  case,  between  the  '^  rent-free 

iges,''  and  the  rest  of  the  mortgaged  property,  as  the  former 

Id  be  classed  with  '*  personal  debts.  ^    In  support  of  this 

r  view,  he  cited  a  decision  of  the  7th  September  1859,  by 

fa  certain  claims  had  been  rejected,  which  were  preferred  on 

purchase  and  mortgage  of   certain    utemrari  tenures  in 

:gaon,  the  confiscated  property  of  outlawed  rebels.      And 

entioned  that  on  the  19th  May  1859,  the  Revenue  Sudder, 

d  of   the  North- Western  Provinces  had  held  that  ^'the 

privilege  in  tayul  lands  ceased  with  the  confiscation,  and 

ien  with  it."    The  Judicial  Commissioner  of  the  Punjab 

essed  his  opinion  that  as  much  of  the  claim  as  could  be 

ed  should  be  made  good  by  Government ;  and  the  matter 

kid  before  the  Government  of  India,  who,  on  the  28th  of 

•mber^  1860,  replied  to  this  effect : — 

S.  Of  the  claims  now  advanced,  the  Commissioner  of  Delhi  has 
forward  as  an  instance  that  of  Saliqram  and  Devi  Singh,  who  wera 
icted  as  rebels,  and  punished  with  a  fiue  of  Bs.  10,000  each.  Their 
II  amounts  to  Bs.  90,000,  and  is  described  as  the  principal  and 
rest  dae  on  a  mortgage  of  certain  rent-free  villages,  and  other  real 
lerty,  once  belonging  to  the  ex-King. 

1  It  was  ruled  Id  1868  that  the  successor  to  h  jagir  shall  not  be 
b  for  debts  incurred  by  his  predecessor,  if  he  refuses  to  become 
■onsible  for  them,  and  foregoes  all  claim  to  the  real  or  personal 
)erty  which  the  deceased  may  have  possessed  independently  of  the 
ir.  But  in  the  case  of  the  Nawab  of  Dadree,  whose  jagir  was 
iseated  and  granted  in  perpetuity  to  the  Bnja  of  Jheeud,  and  in 
r  similar  cases,  the  Government  admitted  the  principle  that  the 
itors  shoold  be  protected  '  from  the  effects  of  a  political  catastrophe 
:h  they  could  not  have  foreseen.' 

5.    It  appears  to  His  Excellency  the  Governor- General  that  a 
action  may  be  drawn  very  properly,  and  consistently  with  the 
aples  which  have  been  laid  down,  between  loyal  creditors  and  those 
took  part  in  the  rebellion. 
SL    The  general  rule  is  that  rent-fiee  estates,  secured  by  grants  from 
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187S       GoTernment,  are  not  liable  for  the  debts  of  the  deceased  grantees.  Tit 

Raja        exceptioo  is  io  the  case  of  such  estates  which  have  been  confiscated  i 

^'^^^^"^    and  this  exception  is  based  on  the  consideration^  that  *  the  interests  if 

g^^^'^^y  justice  require  the  protection  of  creditors  from  the  effects  of  a  politifiil 

fiTATB.      catastrophe  which  they  could  not  have  foreseen**    Bnt  oreditors,  who^ 

like  Saliqram  and  Devi  Singh,  joined  the  rebellion  voluntarily,  aeeeptoi 

such  security  for  their  claims  as  the  rebel  cause  might  offer.    Thef 

not  only  foresaw,  but  assisted  to  produce  the  catastrophe,  and  thersfiis 

the  interests  of  justice  do  not  require  that  they  should  be  proteelfll . 

fix>m  its  effects.    They  may  have  all  that  they  are  entitled  to  by  tki 

letter  of  the  law;  but  the  Governor-General  would  deny  them  thi^ 

which  can  be  claimed  only  as  a  favor  ;  for  it  is  in  the  essence  of  s 

concession  by  favor,  that  it  should  be  withheld  where  favor  is  not  dsa 

*'  7.    The  Governor- General  is  of  opinion  that  neither  Saliqram  ni 

Devi  Singh's  claim,  nor  that  of  any  other  creditor  of  the  ez*King  vis 

has  been  convicted  of  rebellion,  to  the  liquidation  of  their  debti  km 

the  revenue  of  the  Crown  lands  should  be  admitted." 

In  accordance  with  the  opinion  expressed  in  this  lettal|t 
second  Circular  Order  (No.  5  of  1861),  dated  12th  January  IMlf  ] 
enclosing  that  further  correspondence,  was  issued  to  the  SUM  ; 
authorities  as  the  previous  one,  it  being  expressly  stated  to  beh  ; 
continuation  of  the  former  Circular. 

On  the  28th  of  November  1864,  the  plaintiffs  Saliqram  sal 
Devi  Singh,  having  been  paid  nothing  under  the  mortgage  sinot 
1855,  commenced  the  action  out  of  which  this  appeal  arose  iB 
the  Court  of  the  Assistant  Commissioner  of  Delhi.     Their  daiiB  ' 
was  for  Rs.  68,853-7-2^  principal  and  interest.     The  plaint  wil 
based  upon  the  Circular  of  1859: — ^^  The  defendant,"  it  set 
forth,  *^  owing  to  the  late  mutiny,  confiscated  all  the  landel 
estates  of  the  late  King ;  but  by  a  Circular  No.  1 1 2  of  the  Judiciil 
Commissioner    of  these    provinces,  under   the   orders   of  the 
Supreme  Government,  all  mortgages  effected  by  the  late  King 
on  these  estates  which  the  defendant  has  confiscated  are  to 
be  paid." 

The  material  defences  raised  by  the  defendant  were^  1st, 
that  the  property  alleged  to  have  been  mortgaged  to  the  plaintifiS] 
with  all  rights  and  interests  in  it,  was  seized  by  the  defend* 
ant  on  behalf  of  the  British  Crown  on  political  grounds  as  ai 
act  of  State,  and  consequently  no  claim  against  the  defendan 
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or  80  taking  possession  was  cognizable  by  any  Municipal  Court ; 1872 

lie  2nd  was  to  the  same  effect,  but  stated  that  the  seizure  was    o  ^^^'^^ 

*  daring  the  continuance  and  in  the  prosecution  of  war."     The        J'- 

Sth  and  6  th  were  in  the  following  terms : —  Secret  a  ky  of 

^5.  That  the  Circular  No.  112,  on  which  the  plaintiffs 
grounded  their  right  to  demand  from  defendant  the  debts  they 
sued  for,  was  simply  a  private  order  addressed  by  one  officer  of 
Government  in  his  executive  capacity  to  others,  directing  them, 
as  a  matter  of  mere  grace  and  favor,  to  relax  iu  certain  cases, 
vbere  they  would  have  operated  hardl}'-,  the  laws  under  which 
Govemment  was  free  from  legal  liability  in  respect  of  debts 
seeored  on  tlie  Delhi  Crown  property,  and  certain  other 
froperty,  which  had  come  into  its  possession  as  a  consequence 
ef  the  rebellion  and  war  of  1857  ;  and  that  the  issuing  of  such 
tt  order  could  be  of  no  effect  whatever  to  bind  the  Government 
Ji  defendant  in  a  Municipal  Court. 

*'6.    That  the  said   Circular  did  not  authorize  the  exercise 

«f  this  grace  and  favor  in  respect  of  the  debts  claimed  by  the 

piaintiffd,  as  was  clear  from  the  wording  of  the  said  Circular, 

ttdas  was  further  clear  from  the  Circular  5  of  1861." 

Several  issues  were  raised,    of  which  the  1st,  4th,  5th,  and 

Cth  were  as  follow : — 
"1.    Was  the  seizure  of  these   properties   by    Government 

nch  an  act  of  State,  or  act  of  war,  as  is  not  cognizable  by  a 

Uimicipal  Court? 
**4.    Has  the  Circular  iu  question  the  force  of  a  legislative 

cnictment? 
"5.    Do  the  Circulars  issued  by  the  Judicial  Commissioner 

tfthe  Punjab   in   his  executive  capacity   bind  the  Courts  of 

lie  Punjab  or  not  ? 

^6.    Does  Circular   112  apply  to  the  debts  claimed  by  the 
pl«iitiff  ?  " 

Other  issues  were  raised  as  to  the  effect  of  Act  IX  of  1859 
and  Act  XXXIV  of  1860,  which,  however,  were  not  insisted 
00  by  the  defendant's  counsel  in  the  argument  before  Privy 
Council. 

The  Assistant  Commissioner  gave  judgment  in  favor  of  the 
ijOYemmeut  on  the  24th  July  1865.     On  the  question  whether 

23 
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187:1        the  seizure  was  an  act  of  State,  he  entered  at  length  into  dM 

Kaja         Tanjore  case  (1),  ^^^  the  parallel  it  presented,  and  referred 

V,  also    to    the    decision    of  the     Privy    Council    in    the  case 

Tub 

Skckktauyof  of  The  East  India  Company  y.  Syed  Ally  (2),  in  confirmatiai 
^^^'  of  the  opinion  he  deduced  from  that  parallel,  that  the  seizure 
was,  and  must  be,  considered  as  an  act  of  that  description.  He 
also  held  that  the  seizure  was  an  act  of  war,  over  which,  by  tt 
established  principle  of  law,  no  Municipal  Court  could  claia 
jurisdiction. 

The  plaintiffs  appealed  to  the  Commissioner  of  Delhi,  who,ei 
the  15th  January  1866,  confirmed  the  previous  judgment 

The   plaintiffs  then    appealed    to  the    Chief   Court   of  tb 
Punjab,  and  on  the  14th  February  1867,  that    Court  (Boulooif 
and    Roberts,    JJ.)    gave   judgment    dismissing    the    appeal 
Bonlnois,  J.,  referred  to  the  cases  of  Le   Caux  v.  Eim  (S)i 
Elphinstone  v.  Bedree  Chutid  (4),  and  Kamachee  Bhai  Sakahf* 
The    Secretary    of  State    (5),   and   held   that    the   seizure  of 
the  mortgaged  lands  was  an  act  of  State,  on  political  groimdi|» 
during  the   continuance  and  in  prosecution  of  war,   and  tbil| 
consequently,    no    claim    against    those   whom   the   defeodint 
represented,  on  account  of  their  having  taken  possession  df  ttii 
])roperty,  was  maintainable  in  any  Municipal  Court  immediately 
after  the  seizure.     He  further  held  that  there  was  nothing  to 
show  that  there  was  any  intention  to  make  a  rule,  law  or  regoli* 
tion  by  the  Circular  Order  112  of  1859;  but  that  even  if  tW 
order  acquired  the  force  of  law  by  the  operation  of  the  Indiea 
Councils  Act,  1861,  and  the  plaintiffs'  claim  was  within  the  wordi 
of  that  order,  it  was  nevertheless  expressly  excluded  by  the  ordet 
of  28th  December  1860.     Finally  he  was  of  opinion  that  the  caaO 
was  governed  by  the  principle  on  which  Veer  Rajender  Wadeer  Vi 
East  India  Company  (6)  was  decided  ;  that  Courts  of  Law  cannol 
take  cognizance  of  acts  of  power  exercised  by  Government  ii 
matters  of  State  arising  out  of  war. 

Roberts,   J,,  gave  judgment   to  the  same   effect,   citing,  i 
addition  to  the  cases  referred  to  by  Boulnois,  J.,  the  cases  < 

(1)  7  Moorc*8  I  A.,  476.  (4)  1  Knapp.,  P.  C,  316. 

(2)  Id.y  555.  (5)  7  Moore's  I.  A.,  476  ;  537. 
(3,  Doug.,  59,                                         (6)  30  L.  J.,  Ch.,  226. 
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Wagtntreiber    v.     The    Secretary   of    State   (1)    and   Lindo  v.         l«72 
Mney(2\  ^  i-^J* 

•^  ^    '  Saliqram 

From  these   several  decisions  the  plaintiffs  appealed  to  Her         «^- 
Majesty  in  Council.  Seorrtart  op 


Statb. 


Mr.  Kayy  Q.C.,  and  Mr.  Bush  Cooper  for  the  appellants. — 
The  appellants  are  bond  fide  incumbrancers  created  by  the  King 
kng  before  forfeiture.  Even  admitting  for  argument's  sake  the 
emfiscation  to  be  an  act  of  State^  it  could  not  affect  the  plain- 
tifii'  rights  as  mortgagees.  The  British  authorities  gave  tlieKing 
abates  to  be  dealt  with  at  his  will  and  pleasure^  and  all  charges 
cmted  by  him  survived  his  deposition.  Forester  v.  The  Secre- 
l&nf  of  State  for  India  (3)  and  Lalla  Narain  Doss  v.  The  Estate 
^  ike  ex-Kin ff  of  Delhi  (4)  are  in  point.  There  is  a  difference 
ktween  forfeiture  and  escheat.  Where  a  man's  property  is 
fafeited  on  conviction^  all  bond  fide  incumbrances  created  prior 
Aoeto  are  valid.  Even  in  forfeiture  for  treason  the  only 
iKQmbrances  affected  are  those  after  the  date  of  the  treason ; 
S  Inst,  211.  The  Government  had  perhaps  a  right  to  confis- 
Mte  what  was  the  King's,  but  not  what  had  become  the  property 
rf  Vis  creditors. 

The  Circular  No.  112,  issued  by  the  Judicial  Commissioner, 
litiUes  die  mortgagees  of  estates  held  by  the  King  to  have  pay- 
ment; and  this  Circular,  sanctioned  by  the  Supreme  Government, 
M  the  force  of  law  under  the  Indian  Councils  Act,  24  &  25 
Vict,,  c.  67,  s.  25.  The  Circular  is  a  fair  and  equitable  recog- 
^n  of  the  rights  of  the  creditors  of  the  deposed  King.  The 
kuned  Counsel  referred  to  several  American  authorities  as  to 
i^res  of  property  during  the  late  war,  but  their  Lordships 
Veie  of  opinion  that  the  cases  were  not  parallel. 

Mr.  Forsyth,  Q.C.,  and  Mr.  Merivale  for  the  Government.— 

Afl  a  matter  of  fact  there  existed,  at  the  time  of  the  confiscation 

by  the  Government,  a  state  of  war.     The  work  of  the  Courts 

was  suspended;    see  Co.   Lit.,  249  b\    Elphinstone  v.   Bedree 


(1)  Unreported.  (3)  Ante,  p.  120. 

(2)  Doug.,  694.  (4)  11  Moore's  I.  A.,  277. 
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1872         Chund  (1).     The  case  of  The   Secretary  of  State  v.  KamaAn 

iuja        ^Qy^  Sahaba  (2)  is  in  point.     Tlie  names  of  the  King  of  DelU 

f'  and  the  Bajah  of  Tanjore  were  included  in  the  Appendix  totke 

Sbcrrtary  op  Report  of  a  Committee  of  the  House  of  Commons  in  183S  u  i 

being  similar  in  every  way — The  case  of  The  East  India  Cm- 

pany  v.  Seyd  Ally  (3).     It  is  a  matter  which  no  Municipal  Coart  \ 

could  enquire  into.     The  plaintiffs  seek  relief  not  as  having  i^i 

right  to  bring  an  ejectment  or   to   foreclose  a  mortgage,  botj 

under  an  alleged   right  founded  on  the  Circular  No.  112;  u^j 

unless  they  can  show  such  a  right,  the  suit  must  be  dismina^ 

This  Circular  has  not  the  force  of  law:  if  it  has,  all  the  Circnlait 

have  ;  and  if  so,  the  subsequent  Circulars  expressly  adverse  to 

the  plaintiffs'  particular  claim  are  equally  binding.     The  leanei 

Counsel  went  at  considerable  length  into  the  history  of  the  King 

of  Delhi. 

Mr.  Kayy  Q.C.,  in  reply. 

Their  Lordships  gave  the  following  judgment : — 

The  appellants  in  this  case  are  the  heirs  and  representatitel 
of  Raja   Saliqram   and   Raja   Devi    Singh,    the    plaintiffs  it 
the  suit.     The  respondent,  the  Secretary  of  State  for  India  ii  . 
Council,  is  the  defendant.     The  suit   was  commenced  on  tli6  ^ 
28th  of  November  1864  in  the  Court  of  the   Deputy  ComnA*  ^ 
sioner    of   Delhi,    to     recover    the  sum  of   Rs.  68,853  oddf 
alleged  to  be  due  for  principal   and  interest  on  certain  bondii 
which,  in  the  plaint,  are  called  mortgage  bonds,  executed  by  tli8 
late  King  of  Delhi. 

It  was  correctly  stated  by  Boulnois,  J.,  in  delivering  bli 
judgment  in  the  Chief  Court  of  the  Punjab,  that  the  bondl 
all  acknowledged  debts,  but  that  all  did  not  mention  the  pio* 
perty  by  which  the  debts  were  secured. 

The  plaint,  after  stating  that  the  claim  is  on  four  mortgage 
bonds  of  which  the  dates  and  amounts  are  specified,  proceeds  to 
describe  the  grounds  of  the  defendant's  liability  in  the  following 
words : — ^^  The  defendant,  owing  to  the  late  mutiny,  confiscated  all 

(1)    1  Knapp.,  P.  C,  316.  (2)    7  Moore's  I.  A.,  476. 

(3)    7  Moore*a  I.  A.,  555. 
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inded  estate  of  the  late  King ;  but  by  a  Circular  No.  112  of  i872 
l^adicial  Commissioner  of  these  provinces,  under  the  orders  Raja 
e  Supreme  Government,  all  mortgages  effected  by  the  late  v. 

I  on  those  estates,  which  the  defendant  has  confiscated,  are  Sbcrktart  ov 
paid.  The  plaintiffs  having  failed  in  their  application  to  ^^^** 
eimbursed,  as  will  be  seen  by  the  proceedings  regarding 
claim,  and  being  referred  to  law  to  obtain  their  remedy,  are 
isitated  to  file  this  suit,  and  pray  that  a  summons  may  issue 
ist  the  defendant,  and  he  be  declared  to  pay  the  amount 
led,  with  interest  at  the  rate  specified  in  the  bonds  up  to 
»tion  of  decree  with  costs.'' 

e  plaint,  as  pointed  out  by  Mr.  Forsyth,  the  learned  Conn- 
er the  defendant,  is  not  a  suit  for  ejectment  or  foreclosure. 
Iocs  it  pray  that  the  defendant  may  be  declared  a  trustee 
16  plaintiffs  of  the  revenues  collected  from  the  hypothecated 
^es.  It  does  not  even  allege  that  the  defendant,  at  the  time 
e  commencement  of  the  suit,  was  in  possession  of  the  pro- 
•  The  claim  appears  in  its  terms  to  be  founded  entirely 
right  alleged  to  have  been  created  by  the  Circular  No.  112 
6  Judicial  Commissioner.  It  is  to  be  remarked  that  the 
tife  do  not  claim  merely  the  value  of  the  property  mort- 
1;  for,  in  the  7th  article  of  their  written  statement,  they 
— ^^The  defendant  is  liable  to  the  full  amount  of  claim, 
;h  it  may  exceed  the  value  of  the  property  mortgaged,  or  to 
m  the  same  to  them." 

was,  in  consequence,  contended  by  the  respondent's  Counsel 
great  force  that  the  claimant  must  be  held  to  the  claims 
Uy  made  by  him,  and  that  unless  he  could  succeed  in  show- 
lat  the  Circular  had  given  him  the  right  alleged,  his  claim 
necessarily  be  dismissed.  Having  regard,  however,  to  the 
m  statement  of  the  defendant,  to  the  issues  raised,  and  the 
in  which  those  issues  were  disposed  of  in  the  Courts  in 
,  their  Lordships  have  in  this  case  thought  it  right  to  con- 
the  whole  matter,  as  it  was  presented  to  those  Courts  and 
lir  Lordships'  bar. 

nust  be  taken  upon  the  evidence  that  the  late  King  was, 
3  time  of  the  confiscation,  indebted  to  the  plaintiffs  upon 
mds  set  forth  in  the  plaint;  and  that,  either  by  the  terms  of 


80  BENGAL  LAW  REPORTS.  [VOL.  Xll 

1871 the  bonds,  or  by  his  letters  to  Sir  Thomas  Theophilus  Metcalfe, 

Kaja        i\^Q  Besident  at  the  Court  of  Delhi^  the  King  had,  so  far  as  hi  ] 

Saliqkam  ,  ^  1 

5-  lawfully  could,  assigned  and  appropriated  to  the  discharge  of  j 

KCRKTARY  OF  thc    boud    dcbts    certain   amounts,   which    the    Kesident  ws  j 

Static 

requested  to  pay  yearly  out  of  the  revenues  of  certain  of  till : 
royal    taj/ul  villages.      It  is   admitted,   in   the    1st   and  M\ 
articles  of  the  defendant's  written  statement,  that  the  propertji 
so    alleged    to    have  been  mortgaged   to  the   plaintiffs,  wt%; 
together  with  all  rights  and  interests  in  and  in  respect  of  ii^j 
seized    and    appropriated  on   behalf   of    the    British    Crovb  ] 
Several  defences  were  set  up  in  the  written  statement  of  tW 
defendant,  but  for  the  purpose  of  this  appeal  it  is  not  neoesflifj 
to  consider  any  of  them   except  the    1st,  2nd,  5th,  and  6tk 
The  2nd,  which  relied  upon  s.  20,  Act  IX  of  1859,  and  tk 
3rd,  which  set  up  that  the  defendant  was,  by  Act  XXXIT 
of  1860,  indemnified  from  all  liability  of  every  kind  in  retpeet 
of  seizure   and  appropriation  of  the  property  alleged  to  lufB 
been  mortgaged,  were  abandoned  by  the  learned  Counsel  be 
the  defendant  upon  the  argument  of  this  appeal. 

The  first  ground  of  defence  was  that  the  property  alleged  to 
have  been  mortgaged  to  the  plaintiffs  was,  together  vrith  all 
rights  and  interest  in  and  in  respect  of  it,  seized  and  appropii* 
ated  by  the  defendant  on  behalf  of  the  British  Crown,  oa 
political  grounds,  as  an  act  of  State ;  and  that,  consequently,  ao 
claim  against  the  defendant  as  having  thus  taken  possession  ci 
the  said  property  was  cognizable  in  the  Court  in  which  the  soife 
was  instituted,  or  in  any  other  Municipal  Court. 

The  2nd  was  similar  to  the  1st,  with  the  addition  that  tbft 
seizure  was  ^^  during  the  continuance  and  in   the  prosecution  of 


war.'* 


The  5th  and  6th  were  as  foUoirs : — {reads  them,  ante,  p.  175.) 

Several  issues  were  raised  ;  of  these  the  only  important  ones 
to  be  considered  are  the  1st,  4th,  5th,  and  6th.  They  are  ai 
follows: — (reads  theniy  ante,  p.  175.) 

The  case  was  tried  by  Mr.  Coldstream,  the  Assistant  Commis 
sioner  of  Delhi,  who,  in  a  very  elaborate  and  well-consideret 
judgment,  found  those  issues  for  the  defendant,  and  gave  judg 
ment  in  his  favor.     A  regular  appeal  was  preferred  from  ths 
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|ri{^eDt  to  the   Commissioner    of    Delhi,    who    upheld    the         1873 
beirion  of  tlie  Assistant  Commis^iouer.  Raja 

Saliqkam 

A  special  appeal  was  then  presented  to  the  Chief  Court  of  „,«'• 
Jm  Punjab.  That  appeal  was  dismissed,  upon  the  ground  that  Sbcuetart  ot 
lie  aait  was  not  cognizable  in  a  Municipal  Court.  The  appeal 
0  Her  Majesty  in  Council  is  expressed  to  be  agaiust  the  judg* 
MDtof  the  Chief  Court  of  the  Punjab  and  the  several  judg- 
Mats  of  the  Commissioner  and  Assistant  Commissioner  of  Delhi, 
rhere  is  no  dispute,  however,  as  to  the  facts,  and  the  questions 
low  to  be  considered  are,  whether  the  seizure  or  confiscation  of 
hi  property  of  the  late  King  was  an  act  in  respect  of  which 
hi  Municipal  Courte  have  jurisdiction  ?  Whether  the  Circular 
Mer  of  the  Judicial  Commissioner,  No.  112,  vested  a  right  of 
ction  in  the  plaintiff's  which  can  be  enforced  against  the 
Soremment  by  a  Court  of  law?  And  whether  the  plaintiffs 
lid  a  right  or  interest  in  the  property,  which  was  not  affected  by 
fcl  eonfiscation  of  the  King's  domains.  The  last  was  the 
fivpoiition  mainly  relied  on  by  the  appellants'  Counsel  before 
their  Lordships. 

Ike  Commissioner  of  Delhi  remarked  in  his  judgment  ^^  that 
iidie  use  of  the  words  ^  confiscation'  and  ^  seizure'  and  ^  appro- 
pmtioo,'  tlie  Court  did  not  perceive  any  material  distinction  or 
liftrence ;"  and  one  of  the  grounds  of  appeal  to  the  Chief  Court 
was  that  the  ruling  of  the  Commissioner  as  to  the  meaning  of 
&oie  words  was  erroneous.  The  appellants  say,  in  the  second 
pmind  of  their  appeal,  "  the  King  of  Delhi's  property  was  con- 
beated,  and  the  appellants  do  not  dispute  the  right  of  Govern- 
■ent  to  confiscate  it;  but  the  King  had  only  aright  to  that 
which  remained  after  satisfying  the  appellants'  claim,  and  to  this 
lione  is  the  defendant  entitled  by  virtue  of  confiscation.  The 
appellants'  property  was  not  confiscated."  Mr.  Kay,  in  his 
u]pnient,  treated  the  word  ^^  confiscated"  as  if  it  were  used  in 
he  sense  of  forfeited  for  a  crime,  and  he  cited  cases  to  show  the 
listiiiction  between  " forfeiture" and  "escheat."  The  fonner,  he 
rged,  did  not  affect  bond  Jide  incumbrances  created  by  the 
fender  before  forfeiture.  He  admitted  that  the  confiscation 
as  an  act  of  State,  but  he  denied  that  it  afi*ected  the  rights 
bich  the  plaintiffs  had  derived  from  the  King  by  virtue  of  the 
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1872 mortgages.     His  argaraent  as  regards  the  effect  of  a  forfeUait. 

Sal^qram     "P^^  ^  regular  convictiou  for  a  crime  would  have  been  eoRWt^> 
f-  if  he  could  have  shown  that  the  confiscation  of  the  King's  propei^ 

8KCUKTAHT0P  was  au  act  in  the  assertion  of  a  rischt  conferred  by  the  law  ol. 

Static 

forfeiture.  But  such  was  not  the  case.  Neither  was  the  law  di 
forfeiture  in  force  in  the  case  of  natives  of  India  convii 
of  crimes  beyond  the  limits  of  the  Supreme  Court,  wh 
might  have  been  the  case  within  those  limits  (as  to  which  it  i 
not  necessary  to  express  an  opinion),  nor  did  the  Govemim 
affect  or  purport  to  act  under  any  such  law.  The  word  ^^  conii* 
cation"  as  used  by  the  Commissioner  of  Delhi,  in  his  proc 
of  the  3rd  of  October  1857,  does  not  import  that  the  appio* 
priation  to  the  public  use  was  for  a  crime.  He  says  the  coofi^ 
cation  of  all  the  Crown  villages,  &c.,  having  been  deemed  propai^  j 
&c.,it  is  ordered,  &c.,  that  perwannas  be  issued  to  the  tehsildinr 
&c.,  to  confiscate  all  the  villages,  &c.  In  other  words,  tli 
revenues  were  to  be  brought  into  the  public  treasury.  Thi 
word  ^'  confiscation"  does  not,  per  se,  necessarily  import  that  tki  > 
appropriation  is  to  be  made  as  a  penalty  for  a  crime  ;  and  evei 
when  used  in  that  sense,  it  does  not  necessarily  imply  that  the 
forfeiture  has  accrued  upon  conviction,  but  may  also  be  propeij^ 
used  as  applicable  to  appropriations  by  Government  as  an  act  of 
State  of  the  property  of  a  public  enemy,  or  of  a  subdued  or 
deposed  ruler. 

The  Assistant  Commissioner  found  as  a  fact,  that  which  is  wdl ' 
known  as  a  matter  of  history,  that  the  King  was  not  tried  by  ft  : 
regular  Court,  and  that  his  trial  by  a  Court  under  a  special ' 
commission  did  not  take  place  for  some  mouths  after  the  attadb 
ment  had  taken  place. 

Boulnois,  J.,  in  his  judgment  says  : — "  After  the  mutiny  ; 
in  1857,  on  the  18th  of  September  in  that  year,  the  King 
of  Delhi  was  captured  by  the  British  Government,  anl 
mado  a  prisoner  of  war,  having  been  for  some  time  the  nominal 
head  of  the  insurgents  in  Delhi.  On  the  3rd  October  in  thftt 
year,  the  Commissioner  of  Delhi,  on  behalf  of  the  Governmenfci 
attached  and  took  possession  of  the  ex-King's  lands.  Tlus 
appropriation  accompanied  the  extinction  of  the  political  exist* 
euce  of  the  representative  of  the  Delhi  line  of  kings.     It  did  uot 
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iiJfc  to  justify  itself  on  any  ground  of  Municipal  law;  and  it        ^8"2 
D18  to  have  been  (considerins:  the  person  who  had  owned  the       ^^^^^ 

,  Saliquam 

perty  seized)  an  act  of  power  on  the  part  of  the  British  Gov-         .«^. 
ment  exercised  in  a  matter   of  State.     There  is,  however,  Secrrtart  < 
litional  evidence  to  show  that  the  authority  of  Government        ^^^*^ 
diat  character^  which  renders  it  superior  to  positive  law,  was 
N^t  to  bear  in  this  act^    for   the    seizure    of   the  King's 
lb  was  an  appropriation   of  an  enemy's  property,  flagrante 

fc  is  not  necessary  to  express  an  opinion  as  to  what  is  the 
St  of  the  seizure  of  property  of  a  subject  by  a  Government 
lie  exercise  of  the  powers  of  war  in  putting  down  an  insur- 
ion,  especially  in  those  cases  in  which  the  subject  has  not 
3d  in  the  insurrection :  nor  is  it  necessary  to  deal  with  tlie 
B  which  have  been  cited  from  the  American  Keports  in 
rd  to  acts  which  took  place  during  the  late  war  in  that 
itry.  The  case  of  the  plaintiffs,  who  claim  under  grants 
I  the  King,  is  very  different  from  that  of  a  subject  deriving 
under  an  ordinary  tenure. 

is  necessary  to  consider  under  what  circumstances  the  late 
\  of  Delhi  acquired  a  title  to  the  property  charged  with  the 
dent  of  the  bond  debts,  if,  indeed,  he  can  be  held  to  have 
any  legal  title  whatever  to  the  same,  beyond  the  mere  will 
le  British  Government.  As  to  this  point,  it  appears  that, 
'  the  Emperor  Shah  Alum,  the  grandfather  of  the  late 
J,  had  been  rescued  from  the  power  of  DoYlut  Kao  Scinclia, 
placed  under  the  protection  of  the  British  Government,  it 
me  a  matter  of  political  expediency  to  determine  the  nature 
extent  of  the  provision  to  be  assigned  for  the  support  of  His 
esty  and  of  the  royal  household.  The  subject  was  fully 
OBsed  in  the  Notes  of  Instructions  transmitted  by  Mr. 
QODBtone,  the  Secretary  to  Government,  to  Colonel  Ochter- 
r»  the  Besident  at  Delhi,  in  a  letter  dated  the  17th 
vcmber  1804  (4  Wellesley  Despatches,  p.  237),  of  which 
^  a  copy  was  also  dispatched  to  his  Excellency  the 
«nmander-in-Chief.  Subsequently,  on  the  23rd  May  18Q5, 
B  final  determination  of  the  Governor-General  in  Council 

■ 

.^  &e  subject  was  communicated  to  the  Resident  at  Delhi, 

24 
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1S72        by  letter  from  the   Secretary  to  Goverument  of  that  date  (i 
same  vol.^  p.  542). 

That  arraiio^ement  waa  as  much  an  act  of  State  as  if  it  bad 

The  ,  ^^ 

Sbcrrtart  of  been  carried  into  effect  by  formal  treaty  signed  by  the  BrityrJj 

Statb.        ^ 

CrovernmeDt. 

Municipal  Courts  have  no  jurisdiction  to  enforce  engagemc 
between  soverei<;ns  founded  upon  treaties —  The  East  India  Ct 
pany  v.  Syed  Ally  {\)  and  The  Nabob  of  the  Carnatic  v.  The 
India  Company  (2).     The  Government,  when  they  deposed 
confiscated  the  property  of  the  late  King,  as  between  them 
the  King,  did  not  affect  to  do  so  under  any  legal  right 
acts  can  be  judged  of  only  hy  the  law  of  nations :  nor  is  it 
to  any  other  person  to  question  the  rightfulness  of  the  depondf 
or  of  the  consequent  confiscation  of  the  King's  property. 

If,  shortly  after  the  arrangement  had  been  made,  the  Brii 
Government  had  found  it  necessary  as  a  matter  of  politie 
expediency  to  alter,  without  the  consent  of  Shah  Alum,  dN^ 
arrangements  introduced  into  the  assigned  territory,  it  is  impoi*.^ 
sible  to  conceive  that  a  Court  of  Law  would  have  had  juriidio^ 
tion  to  enforce  the  arrangement  in  a  suit  brought  by  Hit 
Majesty,  either  by  granting  a  specific  performance,  or  by  awari^ 
inff  damages  for  the  breach  of  it. 

The  King   of  Delhi  having  joined  in  hostilities  against 
British  Government,  having   renounced   their   protection, 
having  endeavoured   to   regain   his  former   absolute   rights 
sovereignty,  the  British  power  over  those  territories   which  hil 
I  been  assigned  for  his  support,  was  for  a  time  suspended.    Detaj 

fell  before  the  British  arms,  the  territories  were  recaptured,  thi 
power  of  the  British  Goverument  was  restored,  and  the  Kiogoi^ 
Delhi  was  taken  as  a  prisoner  of  war.     The  revenues  and  tersKj 
tories  which  in  1804  were,  by  an  act  of  State,  assigned  for  tltf 
maintenance  of  Shah  Alum  and  his  household,  were  in  18f7| 
also  by  an  act  of  State,  resumed  and  confiscated. 

The  seizure  and  confiscation  were  acts  of  absolute  power,  w 
were  not  acts  done  under  color  of  any  legal  right,  of  which  I 
Municipal  Court  could  take  cognizance. 


(1)  7  Moore's  I.  A.,  555, 


(2)  2  Ves.,  Jan.,  56. 
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The  status  of  Shah  Alum  (1)  was  that  of  a  king.     He  was        1872 
fceated  and  recognized  by  the  British  Government  as  a  king,    Sal^^r 
M  not  merely  as  a  jagirdar  holding  under  an  ordinary  grant        jf- 
irwi  the  British  Government     He  was  the  grandson  of  Shah  Secrbtart  of 

Statk 

JJam,  and  neither  he  nor  any  of  his  ancestors  had  ever  been 
kposed  by  his  ovm  subjects,  or  by  the  British  Government^  or 
bj  any  other  power.  Shah  Alum  was  described,  by  Lord 
R^ellesley  in  his  Despatches,  sometimes  as  the  ^^  unfortunate 
PHHrcaentatlve  of  the  house  of  Timour,"  sometimes  as  '^  the 
Kogui"  and,  again,  as  ''  the  Emperor."  It  is  unnecessary  here 
li  refer  more  particularly  to  the  extracts  from  the  Despatches 
lUch  have  been  pointed  out  in  the  exhaustive  arguments  in  the 
bver  Courts.  If  further  arguments  were  necessary,  with  refer- 
mftt  to  the  status  of  the  late  King,  and  of  his  grandfather  Shah 
Jihiii,  the  Despatch  of  Lord  Wellesley  to  the  Secret  Committee 
tf  iK  Court  of  Directors  of  the  East  India  Company  of  the  13th 
Mj  1804  (4  Wellesley  Despatches,  p.   132),   might  be  refer- 

'  Tit  status  of  the  King  of  Delhi  and  that  of  the  Begum 
Ihmo  were  very  different  The  latter  was  held  not  to  be  a 
Mfnmga  princess,  but  a  mere  jaidadar  under  Scindia ;  and 
Ail  fact  distinguishes  the  present  case  from  that  of  Forester  v. 
th  Secretary  of  State  for  India  (2),  in  which  the  judgment 
if  the  Judicial  Committee  was  pronounced  on  the  13th  of  May 
mt  In  that  case  it  was  also  held  that  the  act  of  Govern- 
IMBt  was  not  the  seizure  by  arbitrary  power  of  territories,,  which 
If  to  that  time  had  belonged  to  another  sovereign  State;  but  that 
it  was  the  resumption  of  lands  previously  held  from  the  Govern- 
feeat  under  a  particular  tenure,  upon  the  alleged  determination 
if  that  tenure.  It  was  said : — ^'  The  possession  was  taken 
nder  color  of  a  legal  title,  that  title  being  the  undoubted  right 
if  the  sovereign  power  to  resume,  and  retain,  or  assess  to  the 
NiUie  revenue,  all  lands  within  its  territories  upon  the  determi- 
ladon  of  the  tenure  under  which  they  may  have  been  excep- 
iooally  held  free.  If  by  means  of  the  continuance  of  the  tenure, 
r  for  other  cause,  a  right  be  claimed  in  derogation  of  this  title 

(1)  Sic ;  probablj  a  printer*s  mistake  for  Mahomed  Bahadur. 

(2)  Ante,  p.  120. 
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>872 of  the  Goverumeut,  that  claim^  like  any   arising   between  tl 

Raja        Government  and  its  subjects,  wouWy  primd  Jade,  be  cognizab! 
»•         by  the  Municipal  Courts  of  India.'*    The  seizure  of  the  royi 

X  HB 

Skorbtakt  of  tayul  villao^es,  for  the  reasons  above  given^  does  not  fall  within  tt 

Stats.  •/  o  ^ 

ruling  of  Forester  v.  The  Secretary  of  State  for  India  (1),  bnt: 

governed  by  the  principles  laid  down  in  The  Secretary  of  State  i 

Council  V.  Kamachee  Boye  Sahaba  (2)  and  The  East  India  Ccm 

pany  v.  Syed  Ali  (3),  and  in  other  cases  in  which  the  same  principl 

is  affirmed.     But  it  is  contended  that  these  considerations  do  no 

necessarily   determine   the  right  of   the  mortgagees,   who  an 

British  subjects,  to   what  they  claim.     It  is  argued   that  Ai 

British  authorities   had   given   Shah    Alum    estates  in  Bri^ 

territory  to  bo  dealt  with  at  his  free  will  and  pleasure,  so  tU 

the  charges  bond  fide  created  by  him  while  in  possession,  defmkk 

and  dejurcy  as  owner,  survived  his  deposition.     But  their  Lori- 

ships  are  clearly  of  opinion  that  no  such  ownership,  or  powertf 

disposition,   was  conferred  upon  Shah  Alum  or  his  succeswn. 

The  territories  were  assigned  to  him  for  the  support  of  his  royd 

dignity,  and  the  due  maintenance  of  himself  and  family  in  tkeir 

high  position.     If  he  had  died  or  abdicated,  his  successor  wobU 

have  taken  the  property  in  the  same  way,  free  from  all  charges 

It  was  a  tenure  (so  far  as  it  was  a  tenure  at  all)  durante  rejwh 

and  on  his  deposition  his  estate  and  interest   ceased,   and  lU 

charges  and  incumbrances  created  by  him  out  of  that  estate  feD 

with  the  estate  itself. 

Their  Lordships  are  further  clearly  of  opinion  that  the  Cir- 

cular  Order  No.  112  does  not  amount  to  a  law.     ItwasiKit 

enacted  as  a  law,  nor  did  it  purport  to  be  a  law ;  and  it  does  not 

fall  within  the  meaning  of  the  24  &  25  Vict.,  c.  67.    The  Circultf 

was  merely  a  Circular  from  the  Judicial  Commissioner,  forward' 

ing,  for  the  information  and  guidance  of  the  Commissioners  0 

the  several  divisions  of  the  Punjab,  a  copy  of  correspondenci 

between  the  Government  of  the  Punjab  and  the  Government  o 

India,  on  the  question  of  the  liability  of  Government  for  th 

debts  of  rebels  whose  estates  had  been  confiscated  for  rebellioi 

(I )  Ante,  p.  120.  (2)  7  Moore's  L  A.,  476. 

(3)  7  RIoorc'i  I.  A.,  555, 
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It  18  clear  from  the  ivhole  tenor  of  the  correspondence  which  1872 
mginated  out  of  certain  questions  referred  by  the  Judicial  Com-  ^^Ja 
Mflsioner  of  the   Punjab  for  the  decision  of  the  Lieutenant-         v. 

The 

Governor  of  the  province  that  the  Government  did  not  intend  to  Skchktarto 
Iej  down  any  rule  of  law,  for  the  breach  of  which  redress  might         ^^** 
he  obtained  iu  a  Court  of  Law,  or  to  use  the  words  of  Lord  Kings« 
down  in   The  East  India  Company  v.  Syed  Alt  (1)  "  to  submit 
the  conduct  of  its  officers,  in  the  execution  of  a  political  measure, 
^  the  judgment  of  a  legal  tribunal."     They  intended  only  to 
[.,  declare  the  course  which  a  sense  of  justice  and  equity  would 
indoee  them,  in  their  discretion  and  as  an  act  of  favor,  to  adopt. 
p  The  correspondence  in  Circular  No.  112  did  not  apply  to  the 
appellants*  case.    That  was  treated  of  in   the  Circular  of  the 
[v.  12th  January  1861,  in  continuation  of  Circular  No.  112.     la 
ibat  Circular  of  the  12th  January  1861,  the  correspondence  on 
Att  subject  of  the  appellants'  claim  was  forwarded,  and  amongst 
idwr  Letters  one  from  the  Officiating  Secretary  to  the  Govern- 
iMt  of  India  to  the  Secretary  of  the  Government  of  the  Puu- 
jA^  dated  28th  December    1860.     {After  reading  the  6th  and 
lA paragraphs  of  the  letter  which  is  set  out,  ante,  pp.   173  and 
tJAf  their  Lordships  continued.)     Even  if  the  prior  Circular,  on 
liuch  the  appellants  rely,  could  on  any  fair  principles  of  legal 
.  COBstruction  be  held  to  be  a  legislative  recognition  of  the  rights 
<f  the  creditors  of  the  deposed  sovereign  to  be  paid  out  of  the 
menues  of  the  deposing  Government  (the  only  way  in  which  it 
coald  avail  the  plaintiffs),  the  last   Circular  is  an  act  of  like 
diaracter,  of  equal  validity,  and  equally  binding  on  the  Courts 
rflaw. 

Their  Lordships  think  it  desirable  to  make  a  few  observations 

tti  the  case  of  Lalla  Narain  Doss  v.  The  Estate  of  the  ex- King  of 

Iklhi{2)y  in  which  this  Board  came  to  a  conclusion  in  favor  of 

i  claimant  under  the  Circulars  in  question.     The  title  of  the 

cause  itself,  in  which  the  estate  was  named  as  a  party,  shows  how 

it  came  to  be  a  matter  of  judicial  cognizance.     The   plaintiff 

there  was  admitted  to  claim  against  the  estate.     But  he  was  put 

to  prove  that  he  was  such  a  creditor  as  he  alleged  himself  to 

(1)  7  Moore's  I.  A.,  555.  (2)  U  Moore'a  I.  A.,  277 
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187^       be, — ^that  he  was  one  of  the  creditors  intended  to  be  protected  bf 

Raja        the  Circulars.     That  issue  having  been  raised^  and  having  been, 

V*         by  the  act  of  the  Grovernment  itself,  put  in  a  train  of  jndidil 

fiBORKTART  OF  investigation  bj  the  legal  tribunals,  had  to  be  determined  in  As 

same  manner  and  on  the  same  principles  as  any  other  issue  i^iHj 

raised  in  any  ordinary  litigation,  and  the  determination  wai 

that  the  plaintiff  had  established  his  claims  under  the  Circnltfi 

as  alleged,  and  that  the  objections  to  it  had  failed.     That  am 

has  no  application  to  the  present,  in  which  the   appellants  wers 

peremptorily  excluded  from  the  benefit  of  the  Circular. 

Their  Lordships  are  of  opinion  that  the  judgments  from  whidi 
this  appeal  was  preferred  were  correct,  and  they  will  humbly 
report  to  Her  Majesty  that,  in  their  opinion,  those  jndgmentl 
ought  to  be  affirmed,  and  this  appeal  dismissed  with  costs. 

Appeal  dismUaei 

Agent  for  the  appellants  :  Mr.   Oehme, 

Agents  for  the  respondents :  Messrs.  Latoford  And  Waterhoruu 
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Before  Mr,  Justice  Phear  and  Mr,  Justice  Ainslie. 

1873  SHEOPERSAD  SINGH  (Dbfbkdant)  v.  LEELA  SINGH  ahd  othoi 

"^^^  7'  (Plaintiffs).* 

Joint  Property — Right  of  Co-sharers — Alteration  of  Joint  Property  by  om 
Sharer  without  Consent  of  his  Co'sharers — Injunction, 

One  of  several  co-sbarers  of  joint  undivided  properlj  has  no  right  to  erects 
ft  building  on  land  which  forms  a  portion  of  such  property,  so  as  to  materiaUj 
ftlter  the  condition  thereof,  without  the  consent  of  his  co-sharers* 

The  plaintiffs  and  the  defendant  in  this  case  were  shareholders 
in  certain  joint   undivided   property.     It   appeared  that   thej 

*  Special  Appeal,  No.  1661  of  1872,  from  a  decree  of  the  Subordinate 
Judge  of  Gya,  dated  the  3rd  September  1872,  reversing  a  decree  of  the  Monsif 
of  that  district,  dated  the  Sth  January  1872. 
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iveh  round  an  open  country,  and  which  was  admitted  to  form        tS78 
jiriof  the  joint  property.     Upon  a  portion  of  this  courtyard  ^"^^JJ^***^'* 
die  plaintiffs  began  to  erect  a  house  (a  natch-ffhur),  but  were  \ 

•topped  by  an  order  made  by  the  Fouzdari  Court  on  a  complaint 
preferred  thereto  by  the  defendant.  They  then  brought  the 
preeent  suit  for  a  declaration  of  their  right  to  build  the  natch^ 
fkwy  alleging  that  the  courtyard  was  attached  to  the  particular 
koosein  which  they  dwelt,  and  that  they  had  had  exclusive 
poeeeasion  of  it  from  time  immemorial. 

The  Munsif  found  that  the  land  in  dispute  was  the  joint 
property  of  both  the  parties ;  that  there  was  no  evidence  to 
prove  thai  any  house  existed  from  ancient  times ;  that  the  land 
ii  dispute  was  not  in  the  exclusive  possession  of  any  of  the 
pirties ;  that  none  of  the  parties  to  the  suit  could  take  i)OSsession 
•f  tod  enjoy  the  same  as  absolute  owner  without  the  consent  of 
it  other  co-sharers,  and  that  the  erection  of  the  house  in 
Ibpate  was  calculated  to  prove  injurious  to  the  defendant.  He 
imrdingly  dismissed  the  plaintiffs'  suit. 

Ob  appeal,  the  Subordinate  Judge,  while  recording  as  an 
iUtted  fact  that  the  courtyard  was  the  joint  property  of  the 
)lai&tiflfis  and  defendant,  at  the  same  time  found,  as  a  fact  on  the 
crideDce  before  him,  that  the  plaintiffs  had  had  exclusive 
poKession  of  the  land  from  ancient  times,  and  that  the 
Pendants  therefore  were  not  entitled  to  prevent  the  erection 
*  of  the  house.  On  this  point  he  cited  the  case  of  Dwarko" 
>«tt  Bhooyea  v.  Goopeenath  Bhooyea  (1).  He  therefore 
reversed  the  Munsif 's  decree,  and  gave  a  decree  in  the  plaintiffs' 
4vor. 

(1)  Btfon  Mr,  Justice  Loch  and  Mr.  Joint    Property    —    Right    of     Co^ 
Justice  Miiter,  sharers — Alteration  of  Joint  Property 

by  one  Sharer  without  Consent  of  his 
The  2nd  June  1 87 1 .  co-sharers, 

DWABKANATH  BHOOYEA  and  This  wm  a  suit  to  recover  possession 
owtw  (PLAiirnrFs)  ».  OOOPEE-  ^fn  share  in  certain  lands,  which  the 
HATH  BHOOYEA  (Dbfbhdawt).*  plaintiffs  claimed  as  the  joint  property 

*  Special  Appeal!  No.  189  of  1871,  against  a  decree  of  the  Subordinate  Judge  of  Zilla 
tfidotpore,  dated  the  10th  November  1870,  reyersing  a  decree  of  the  Monsif  of  that 
Giteiet,  dated  the  28rd  January  1869. 
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1878           The  defendant  appealed  to  the  High  Court* 

8HKOPEK8AO 

Singh  ]yfr^  Woodroffe  (Baboos  Mohesh   Chunder   Chowdrt/y   C 

LuLA  SufOH.  Madub   Ghose,  Kalimohun  Doss,  and  Hurry  Hur  Nai 
him)  for  the  appellant 

Mr.   Evans  (Mr.    Ttoidale  and  Baboo  Nilmadhub  St 
him)  for  the  respondents. 

of  themseWes  and  the  defendant,  and  Baboo  Hem  Chunder   Ban 

for  the  demolition  of  certain  buildings  the  respondent. 

which   the  defendants    had   erected,  The  judgment  of  the  Cc 

without  the  plaintiff's  consent,  on  a  delivered  hy 

portion  of  the  lands  in  dispute,  de-  Mittbb,  J.  —   (wbo,  afte 

scribed  in  the  plaint  as  plot  No.  2.  that  the  Subordinate  Judge  h 

The  defence  raised  was  that  plot  mitted  several  errors  in  laii 

No.    2    had    been  in  the  exclusive  investigation  of  this  case,  so 

possession  of  the  defendant  for  more  relied  on  the  partition  deed 

than  twelve  years,  and  that  the  suit  resumption  proceedings,  and 

therefore  was  barred  by  the  law  of  conclusion  as  to  the  testimoi 

limitation.  defendant's  witness  appeared 

_,     ^.      _  ^       ,   ,       ,  been  arrived  at  on  the  streng 

The  Munsif  found  that  the  property  observations  on  that    deed 

was  joint,  and  that  the  plaintiffs  were  resumption  proceedings,  conti 

entitled  to  a  sixth  share  thereof.     He  ^ye  therefore  reverse  the  de 

therefore  gave  the  plaintiffs  a  decree  the  Subordinate  Judge  so  fai 

for  possession,  and  ordered  the  demo-  ^^<^  is  concerned,   and  ren 

Ution  of  the  buildings.  ^^^^  to  him  with  directions 

On  appeal,  the  Subordinate  Judge,  ^^  ^»'^  reference  to   the  evid 

relying  on  a  certain  deed  of  partition  *"®  recora. 

, .  1    ,                  J  ^    L        u  »Ve  wish  to  observe,  howe^ 

which  he  assumed  to  have  been  exe-  ,       ,..«.,».      ^.i      , 

,   ,  ,     ^,               ,         ^.     ...       .  the  plaintiffs  claim  for  the  d( 

cuted  by  the  ancestors  of  the  litigant  ^   r    .    .,,.                 i  i_      i 

,.             ,                    .                  ^.  of  the  building  erected  by  tbc 

parties,  and  on    certain    resumption  ^       ^i     i      i             ^  i       i 

*^          '            ,.,.,.        .  .  ant  on  the  laud  covered  by  pi- 

proceedings  which  in  his  opinion  con-  ^^^^^^^e  maintained.  Even  if 

clusively  showed  that  the  plaintiffs'  ^^  ^^^^^  ^^  l,^  ^1,^  ,y^;,.^  the  d 

ancestors  had  lost  possession   of  the  ^^  ^^i^^ly  entitled  as  a  co-pi 

disputed  property,  thirty-five  years  be-  ^^  ^^^ry  inch  of  that  land 

foretheinstitutionofthe  suit,  towards  \^j  erecting   the  building  in  « 

the  end  of  his  judgment  observed  that  \^q  \^^^  taken  possession  of  m 

the  possession  of  the  defendant  had  than   he  would   be  entitled 

been  also  satisfactorily  proved  by  bis  partition,  the  proper  course 

witnesses.    He  accordingly  dismissed  plaintiffs  to  adopt  would  be  t 

the  plaintiffs'  suit.  a  division  of  the  lands,  and  n 

The  latter  appealed  to  the  High  the  Court  for  the   demolitio 

Court.  building. 

Baboo  Doorga  Mohun  Dcus  for  the  The  costs  of  this  appeal  w 

appellants.  the  ultimate  result. 
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Mr.  Woodroffe,  for  the  appellant,  contended  that  as  the  land        i«78 
BL  dispute  was  admittedly   the  joint  property  of  the  plaintiffs  S"K"pk«»ad 
md  defendant^  the    plaintiffs  could  have  no  rinrlit  to  do  any  «^- 

Lkbla  SUfOB* 

thing  which  would  alter  the  condition  of  the  land  without  the 
consent  of  their  co-sharer — Crowdee  v.  Bhekdhari  Sing  (1), 
Gurudas  Dhur  v.  Bijai  Oabind  Boral  (2),  Holloway  v.  Sheikh 
Waked  AH  {S)*     The  case  of  Dwarhanath  Bhooyea  v.  Oopeenath 

(1)  8  B.  L.  R.,  App.,  45.  propertj  has  a  right  to  do  anything 

(e.  g.^  to  commence  a  building),  which 
(i)  1  B.  L.  R.,  A.  C,  109.  ^jj^^g  ^j^g  condiUon  of  the  joint  proper- 

m  Before   Mr,  Justice  Bayley  and    *y»  without    the    consent  of  his  co- 

Mr,  Justice  Ainslie. 

On  this  point,  which  I  have  put  in 

The  Hh  July  1871.  the  very   words  of  the  pleader,  if  the 

word  "  not "  be  preferred  to  a  rijrht,  it 
1DUX)WAT  (DKFmfDANT)  v.  SHEIKH    ^m  in  the  exact  words  convey  the  rul- 

*liHEDALlAMOOTHBR8(PLA»TiPF8).*  ing  of  Jacksou  and  Glover,  JJ.,  in  the 

'  case  of  Ourudas  Dhur  v.  Bijai  Oabind 

Ml  Phfperty^Right  of  Co-shnrera  Boral  (a).    My  colleague,  Ainslie,  J., 

-  ''Ukration  of   Joint  Property  by  has    pointed    out  to   me    the    above 

•  CM  Sharer  without   Consent  of  his  decision,  which,  I  consider,  fully  dis- 

'  UH^arers.  poses  of  the  plea  taken ;  but  the  pleader 

for  the  appellant,  Baboo  Hem  Chunder 

BAoos  Hem  Chunder  Banerjee  and  Banerjee,  has,  after  a  prolonged  argu- 

m^Mub  Sen  for  the  defendant.  ment,  relied  on  the  case  o^Shaw  Khair- 

y.  uddin  Ahmed  v.  Sheikh  Abdul  Buhi  {b\ 

MooMhee    Mahomed    Yutoof  uid  the  facU  of  which,  I  have  no  hesitation 

JtaoBooitt    Sen    Singh    for    the  in  gaying,  are  not  the  facts  of  this  case. 

That  was  a  case  for  the  rent  of  certain 

^  .   ,  t     f  ih     r      »  ^^"*^    attached    to   a  dwelling-house. 


tefwedby 


which    the     defendant    was    deemed 
entitled  to  hold  at  an  equitable  rent,  in 

BiTtiT,  J.-Wb  think  this  special     ^^"'^^  '^  ^^'  ^^^^"^^^  ^^'^^  *"^*^  *  8"»<^ 
*eil  moat  be    dismissed  as  utterly    ^^'"^^  "^^  ^^  maintained  in  the  Reve- 

ftottndless.  "^"^  ^^^^^ 

The  case  of  Lala  Biswambhar  Lai  v. 

'  Three  pleas  have  been  taken  before     Bajaram  (c)    has    been    also     relied 

*'   lii/y,  that  a  co-sharer  iu  landed    upon,  but  in  that  case  it  was  simply 

*  Special  Appeal,  No.  884,  preferred  on  the  14th  April  1871,  against  the  decision  of 
t&s  Subordinate  Judge  of  Zilla  Bhaugulpore,  dated  the  Slst  January  1871,  affirming  a 
of  the  Moonsiff  o^  Bulia,  dated  the  Slst  August  1870. 


(a)  1  B.  L.  B.,  A.  C,  109.         (6)  3  B.  L.  B.,  A.  C.,  65.        (o)  8  B.  L.  B.,  App.,67. 
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1873       Bhooyea  (1)  is  not  applicable  to  the  present  suit.     The  plaintifi 
Sbeopkksad  must  show  that  they  have  a  right  to  the  exclusive  enjoyment 

Singh  .        . 

V.         of  the  laud  in  dispute. 

«KBLA  SlMOH. 

held  that,  where  two  parties  were  the  directing  the  stoppage  of  farther  pro- 
joint  owners  of  land,  and  one  of  them  gross  of  the  building.  Moreorer,  A» 
completed  the  erection  of  a  wall  U|ion  defendant  Holloway  in  this  caseadont- 
the  land  without  obtaining  the  consent  tedly  derives  his  title  from  OnidM 
of  his  co-sharer,  the  Court  would  not  Singh,  whose  proprietary  right  in  tk 
interfere  to  order  the  demolition  of  the  property  has  been  found  by  the  lone 
wall,  where  there  was  no  evidence  to  Appellate  Court  to  be  very  smill{l| 
show  that  injury  had  been  done  to  the  cowries),  and  who  alleged  himself  tobt 
co-parcener  of  the  builder  by  its  firstly  a  AaA«/Aar  (farmer),  and  then  tj 
erection.  malik.    His  kahstkaree  title  has  beea   I 

This  brings  us  to  the  second  point,  found  to  be  a  forgery,  and,  therdnn^ 

which    is  that    no   injury  had  been  the  defendant  has  simply  to  base  Ul 

caused  to  the  plaintiff.  Now  the  second  title  as  derived  from  a  maUk  of  a  foy 

plea  must  be  considereil  by  the  light  of  small  portion  of  a  joint  undivided  pio* 

the  ruling  cited  on  the  first  point  in  perty.    Were  we  to  saj  that,  in  acMI 

support  of  our  decision  on  that  point*,  like  this,  no  demolition  of  the  bdyfal 

otz.,  that  a  person  has  no  right  to  do  ought  to  be  allowed,  we  should  hivell 

anything  without  the  consent  of  his  declare  that  a  party  is  entitled,  in  lit 

co-sharer  which  alters  the  condition  double  capacity  of  a  maUk  and  laiM<* 

of  the  joint  property.      To  build  a  Aar,  to  give  title  over  a  whole  ifmA 

factory,  viz,,  upon  a  title  derived  firom  property,  when  as   kashtkar  he  has  M 

one  co-slmrer  without  the  consent  of  pntprietary  tide,  and  as  nudik  only  i 

the  other  co-sharers,  would  no  doubt  small  fractional  one. 
involve  an  infringement  of  the  rights        I  am  reminded  by  Ainslie,  J.,  tiuA 

of   those    co-sharers,    and  this    very  the   case  of   Lala   Biswamhkar  LA 

infringement  involves  an  injury.  y.  Rajaram  (b)  contains  a  dictim  d 

We  have  been   pressed  with  a  doc-  the    late  Chief  Justice,  Sir  BinM 

trine  of  law  from  which,  however,  I  Peacock,    which    would   be  entirely 

do  not  differ,    which   has    been   re-  agiunst  the  appellant,  even  if  he  bil 

cognized  so  far  buck  as  the  year  1853  any   legal  right,    viz,,   that  '*a  ott 
in  Janokee  Donsee*8  case  (a),  viz.,  that     may  insist  upon  his  strict  rights,  bit 

where  a  coparcener  stood  by  and  saw  a  Court  of  Equity  is  not  bound  to 

the  completion  of  a  building  on   the  give  its  assistance  for  the  enforcement 
joint  land,  commenced  without  his  per-     of  such  strict  rights.**     In  the  preeefit 
mission,  without  raining  any  kind   of    case,  however,   the  defendant  btdne 
objection  to  it,  he  niu»t  be  supposed  to    such  right  over  the  whole  propert^f 
have  impliedly  c<»nsented  thereto  :  but    and  it  follows   that  a  Court  of  Eqait| 
in  the  present  ca8e  the  building  was  not    had  no  occasion  to  lend  its  aid. 
com|)Ieted;    the  objection   was   taken        In  this   view  we  dismiss  this  spedll 
when  the  execution   was  commenced,     appeal  with  costs, 
and  an  injunction  actually  obtained  {\)Ante,^.  189. 

(a)  Probably  Janhu  Singk  v.   Bvkhowu  Singh,   S.    D.  A.,   1856,  761,  b  tbt 
referred  to. 
(6)  S  B.  L.  a,  App.,  67. 
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Mr.  EvanSj  for  the  respondents^  contended  that  the  plaintifisy        i^s 

« joint  owners^  were  entitled  to  the  use  of  every  part  of  tlie   Shkopkmii 

joint  land,  unless  some  damaore  be  shown.    The  defendant  cannot  v. 

,  .  ,  .         .  Lbbla  Sural 

mist  the  plaintiffs  in  the  enjoyment  of  the  land  in  dispute  ; 

Biudubtuini  Debt  Y.  Patit  Paban    Chattapadhia  (1)  and    Lala 

Bitwambhar  Lai  v.  Rajaram  (2).     The  lower  Appellate  Court 

has  found  that  the  plaintiffs   were   in   exclusive  possession  of 

the  property  in  dispute^  and  upon  this  finding  the   plaintiffs   are 

entitled  to  retain  possession. 

Mr.  Woodrojffe  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Phkab,  J. — It  appears  that  the  plaintifis  were  commencing  the 

Vniiding  of  a  house  {natch-^hur)  in  an  open  space  of  the  court- 

ynd,  around  which  the  parties  to  this  suit  seem  to  dwell ;   but 

ttey  were  stopped  by  an  order  made  by  the  Fouzdari  Court  on  a 

Mplaint  preferred  thereto  by  the  defendant.     In  effect  they 

Uig  this  suit  for  the  purpose  of  getting  rid  of  this  order  of 

ftt Fouzdari  Court,  which  operates  as  an  injunction  restrain- 

iig  them  from  building  upon  the  land  which  is  the  subject  of 

nit;  and  it  so  operates,  as  I  had  occasion  to  point  out  during  the 

tfgoment,  until  the  plaintiffs  shall  get  an  authoritative  declara- 

tion  of  a  Civil  Court  of  their  right   to   carry  on  the  building 

lithout  obstruction  on  the  part  of  the  defendant.     We  are  thus 

nthis  suit  called  upon  to  say  whether  or  not  the  plaintiffs  have 

4e  right  upon  which  they  rely,  to  build  in  the  courtyard,  or  plot 

tf  ground,  which  forms  the   subject  of  suit.     It  seems  to  be 

'  admitted  that  this  courtyard  forms  a  portion  of  the  dwelling 

pound  upon  which  the  various  members  of  the  family  reside ; 

ttdthe  lower  Appellate  Court  has  recorded  that  it  is  admitted 

to  be  joint  and  undivided  property  of  the   plaintiffs   and  the 

Pendant.  The  plaintiffs,  however,  contend  that  it  is  a  courtyard 

oroompound  attached  to  the  particular  house  in  which  they  dwell, 

ind  that  they  have  had,  in  that  sense,  exclusive  possession  of  it 

from  time  immemorial,  and,  therefore,  are  entitled  to  do  with  it 

(1)  8  B.  L.  R.,  A.  C,  267.  (2)  3  B.  L.  R.,  App  ,  67. 
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]^^} what  they  like.     That  at  any  rate  i«  pretty  much  the  contentioa 


^"  &NOH  ^"^  which  has  been  made  in  argument  in  this  Court,  though  no  donhl 
V'  the  phiintiffs    only   chiim  the  right  of  building  this  structure 

upon  tlie  foundation  of  some  previously  existing  buihling. 

The  lower  Appellate  Court,  starting  with  the  admission  thit 
this  courtyard  is    a  joint  undivided  property  of  the  plaintifli 
and  their  co-sharers,  including  the  defendant,  also  has  found,  m| 
fact  upon  the  evidence  before  it,  that  this  disputed  land  has  beey 
held  from  ancient  time   by  the  plaintiffs.     This  is  somewhat  % 
Tague  finding.     But  it  is,  perhaps,  made  a  little  more  precise  by 
what  seems  to  me,  further  on  in  the  judgment,  to  be  a  finding 
to  the  effect  that  the  defendant  had  not  had  occupation  of  it.    Itb 
important  however  to  remark  at  the  outset  that,  whatever  theM 
findings  of  fact  of  the  lower  Appellate  Court  amount  to,  tke  ' 
parties  themselves  have  not  contended  in  this  suit  that  tb«f 
ever  was  a  partition  of  the  laud  which  is  the  subject  of  iiit 
The  plaintiffd  do  not  say  that  they  have  got  a  right  to  build  apflt 
this  courtyard,    because  it  has  come  to  be  their  own  exclofiivf 
property,  by  reason  of  anything  which  must  be  treated  in  effect 
as  a  family  partition  ;  they  go  no  further  than  saying  that  thef 
have  been  enjoying  the  space  from  time  immemorial,  as  a  coortp 
yard  appurtenant  to  their  dwelling-house,  which  they  occupy  by 
right  of  their  being  members  of  the  joint  family.     This  being  «^ 
it  appears  to  me  that  the  findings  of  the  lower  Appellate  Court 
do  not  snffice  to  support  the  allegation  of  right,  upon  which  the 
plaintiffs  come  into  Court.     I  ought  to  add  that  the  first  Court 
has  found  the  further  fact,  that  there  was  no  structure  or  founda-     j 
tion  previously  on  the   spot  upon  which  the  plaintiffs  are  no*    1 
building.    And  although  the  plaintiffs,  in  their  appeal  to  the  lower 
Appellate  Court,  objected  that  the  first  Court  had  not  sent  out 
an    Aineen  for   the  purpose  of  procuring  all   the  information 
which  he  ought  to  have  procured  beai;ing  upon  this  questioui 
they  did  not  object  to  the  correctness  of  the  first  Court's  finding 
in  regard  to  that  question  on  the  evidence  as  it  stood.    TM 
lower  Appellate  Court  in  its  judgment  makes  no  allusion  what- 
ever to  this  finding  of  the  first  Court,  or  to  the  complaint  oC 
the  appellants  which  I  have  mentioned ;  and,  I  think,  it  musty 
therefore,  now  be  taken,  in  addition  to  the  facts  which  I  have 
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•itl ready   detailed,   that  there   was    no   structure,  or  foundation 187S^ 

of  a  structure,   previously  existing  on  the  spot,  wliich  has  been   Shim>pkr 

dioien  for  the  buildinor  of  this  natch-qhur.     I  repeat,  then,  that  «. 

X  ^hink  the  case,  as  found  by   the  lower  Appellate  Court,  does 

^otgive  the  plaintiffs  the  right  which  they  seek  to  have  declared. 

Xn  my    judgment,    as    I   understand  joint    possession    under 

Hioda  law,    that  peculiar  exclusive   possession   of  a  part  of  a 

^nmnon  dwell! iig^iouse,  or   set  of  dwelling-houses,  which  one 

Member  of  a  joint  family  obtains  very  commonly   without  an 

detail  partition  having  been  come  to  between  the   members  of 

Ae  family,  is  a  possession  which  must  be  referred  to  the  con* 

tbuing  consent  of  his  co-sharers.     So  long  as  no  actual  parti « 

tioB  18  come  to,  either  as  a  result  of  a  suit,  or  formally  between 

ilie  parties  themselves,  or  evidenced  by  long  acknowledgment 

^  00  the  part  of  the  members  of  the  family,  the   possession  is 

merely  that  which,  for  convenience  sake,  is  conceded  by  all  the 

members  jointly  to  each  one  of  them  ;  and  it  may  be  put  an  end 

to,  and  a  completely  new  arrangement  come  to,  at  any  time,  by 

the  members  of  the  family,  if  they  think  fit  to  make  the  change* 

As  long,  however,  as  this  peculiar  state  of  exclusive  possession 

ii  allowed  to  remain,  it  seems  to  me  that  it  must  be   taken  that 

the  acquiescing  members  of  the  family  concede   to  the  person, 

,    who  has  the  exclusive  possession,   all  reasonable  rights  of  user 

of  his  separate  plot,  or  separate  portion  of  the  dwelling-house, 

•s  is  necessary  for  the  ordinary  purposes  of  residence,  having 

,    regard,  of  course,  to  the  circumstances  of  Hindu  life. 

I  fhink  upon  the  authority  of  the  cases  (some  of  which  have 

I 

^   I)een   cited)  decided  in  this  Court,  we  must  hold  that  the  con- 
cession on  the  part  of  the  acquiescing  members  does  not  go  to 
the  extent  of  enabling  the  possessor  of  the  dwelling-house  to 
alter  the  character  of  the  property,  or  to  do   any  thing  with  it 
which   is   not  consistent  with  such   user  of  it  as  might  be  ordi- 
narily expected  to  take  place.     If  he  desires  to  build  a  new  and 
additional    structure  upon  a  portion   of  the   house   ground,  it 
weetnB  to  me  that  he  has  no  right  to  do  so,  and  in  that  way  mate- 
rially   to  alter  the  condition  of  the  property,  without  obtaining 
tlie  assent  of  his  oo-sharers.     If  this  view  be  correct,  assuming 
tliat  the  plttiutiffs  in  the  present  suit  had  an  exclusive  possession 
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ig7>       of  the  coortyard,  as  an  adjunct  to  the  particular  portion 
8him)prr8ad  dwelling-house  which  they  occupied,  I  think  they  would 
•>  entitled  to  use  that  courtyard  otherwise  than  for  the  or 

purposes  of,  and  incidental  to,  residence  m  their  house,  with( 
assent  and  knowledge  of  their  co-sharers.  They  have  atte: 
confessedly  without  the  permission  of  the  defendant,  one  c 
co-sharers,  to  build  upon  it,  according  to  the  finding  of  th( 
Court,  an  entirely  new  structure,  namely  a  nateh-^hur. 
not  pretended  that  any  thing  of  the  kind  before  existed 
or  anywhere  in  proximity  to  it,  as  a  part  of  their  dwelling 
It  seems  to  me  that  in  attempting  to  do  this  they  have 
beyond  their  right.  It  has  not  been  shown,  or  attempted 
ahown,  upon  the  evidence,  that  it  is  an  usual  thing,  or  a  s 
be  expected,  of  an  occupier  of  a  dwelling-house  of  this  kin 
member  of  a  joint  unseparated  family,  that  he  should  i 
natch-ghur  in  the  middle  of  his  courtyard.  And,  ina 
as  this  suit  is  brought  to  get  an  authoritative  declaration 
the  Civil  Court  to  the  eifect  that  the  plaintiffs  have  a  ri{ 
against  their  co-sharer,  the  defendant,  to  build  this  natch 
under  the  circumstances  which  I  have  mentioned,  I  thii 
plaintiffs  fail  to  make  out  their  case.  It  seems  to  me  thai 
the  findings  of  fact,  which  the  lower  Appellate  Court  has 
to,  the  plaintiffs'  suit  ought  to  have  been  dismissed.  Foi 
reasons  I  would  uphold  the  appeal,  and  dismiss  the  pla 
euit  with  costs  in  all  the  Courts  (1). 


'  ! 
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Appeal  allot 


(]}  See  next  caae. 
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Before  Mr,  Justice  Phear  and  Mr.  Justice  AinsUe, 

BTALKARTT  (ohb  op  thb  Defbnoants)  v,  GQPAL  PANDAY  ahd  1873 

OTHERS  (Plaiwtipfs).*  t/lintf  12. 

I 
Propertif'^Right  of  Co'Sharers^ Alteration  of  Joint  Property  by  one 

Sharer  without  Consent  of  his  Co'sharers — Injunction. 

One  of  several  co-sbarers  of  joint  undivided  property  has  no  right  to  take 
nve  possession  and  alter  the  condition  of  any  portion  of  the  joint  pro- 
withcut  the  consent  of  his  co-sharers,  and  the  Court  will  grant  an  injunc- 
io  reetrain  him  from  doing  so. 

Thb  plaintiffs  and  defendants  were  shareholders  in  a  certain 
of  which  an  undivided  4-anna  share  belonged  to  the 
uSkf  and  the  remaining  12-anna  share  to  the  defendants. 
1273  to  1277  (1860  to  1870)  the  defendants,  besides  their 
share,  held  a  ticca  lease  of  the  plaintiffs*  4-anna  share,  and 
that  time  they  took  into  their  sole  occupation  certain 
which  bad  been  abandoned  by  the  ryots,  and  planted  them 
indigo. 
Ill  1277  the  ticca  lease  of  the  4-anna  share  came  to  an  end, 
that  share  reverted  to  the  plaintiffs,  who  thereupon  objected 
the  possession  and  cultivation  of  the  ryoti  land  by  the 
dants.  The  latter  nevertheless  took  steps  to  carry  on 
i^  cultivation,  and  the  plaintiffs  then  brought  this  suit, 
[  M^iog  therein  to  have  it  declared  that  they  were  4-anna  share- 
t^lKddere  of  the  whole  mauza,  and  also  asking  for  an  injunction  to 
\  ttttnuQ  die  defendants  from  cultivating  indigo  on  the  lands  in 
,  foestion. 

The  defendant  Stalkartt  contended  that,  as  malik  of  a  12-anna 
ibare  in  the  mauza,  he  was  entitled  to  cultivate  indigo  on  the 
kod;  and  that  the  plaintiffs  suffered  no  damage  from  his  doing 
iD;  and  he  expressed  his  willingness  to  pay  to  the  plaintifb 
ftch  ryoti  rent  as  should  be  considered  fair  and  reasonable. 
The  other  defendants  did  not  appear. 

*  Special  Appeal,  No.  1688  of  1872,  from  a  decree  of  the  Subordinate  Judge 
if  Saran,  dated  the  31st  Julj  1872,  reversing  a  decree  of  the  Munsif  of  that 
tenet,  dated  the  31st  Julj  1871. 
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The  Munsif  held  that  the  plaintifiJs  were  not  entitled  to  p 
vent  the  defendants  from  cultivating  indigo  on  the  lands 
question,  but  were  only  entitled  to  rent  or  damages  in  p 
portion  to  their  share.  He  accordingly  dismissed  the  plai 
iffo*  suit 

On  appeal,  the  Subordinate  Judge  held  that  a  co-sharer  hts 
right  to  alter  the  condition  of  a  joint  property  without  the  C( 
sent  of  his  other  co-sharers.  That  the  defendants  had  no  r^ 
to  sow  indigo  in  the  ryoti  land,  as  such  cultivation  was  in 
nous  to  the  land;  and,  citing HoUoway  v.  Sheikh  fVahedAU{ 
he  passed  a  decree  in  favor  of  the  plaintiffs,  prohibiting  1 
defendants  from  cultivating  indigo  on  the  lands  in  dispute. 

The  defendant  Stalkartt  appealed  to  the  High  Court 

Mr.  Twidale  for  the  appellant. 

Mr.  C.  Gregory  for  the  respondents. 

Mr.  Twidale  for  the  appellant — The  lands  in  dispute  w< 
admittedly  ryoti  lands,  and,  therefore,  the  plaintiffs  could  cli 
rent  from  the  occupier.  The  defendant  is  not  a  trespasser, 
is  a  oo-sliarer,  and  is  entitled,  like  the  plaintiffs,  to  the  enjc 
ment  of  the  lauds  in  dispute.  The  plaint  does  not  claim  a 
damages,  nor  complain  of  any  injury  being  done  to  the  lai 
The  cultivation  of  indic^o  is  not  such  an  infrincrement  oft 
plaintiffs'  right  as  co-sharers  as  to  entitle  them  to  sue  for 
injunction.  The  case  of  HoUoway  v.  Sheikh  Wahed  Ali ' 
is  not  applicable  to  the  present  case. 

Mr.     Gregory^    for    the    respondents,    contended    that 
appellant  was  concluded  by  the  finding  of  the  lower  Appell 
Court  that  the  cultivation  was  injurious  to  the  lands  in  dispi 
He  had  no  right  to  alter  the  condition  of  the  land  without 
plaintiffs'  consent;   Crowdee  v.  Bhekdhari  Sing  (2)  and  Guru 
Dhur  V.  Bijai  Gabind  Boral  (3) 

Mr.  Twidale  in  reply. 

(1)  Ante,  p.  191.  (2)  S  B.  L.  R.,  App.,  45. 

(3)  1  B.  L.  R.,  A.  C,  109. 
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The  jadgment  of  the  Court  was  delivered  by  1878 

Stalxabtt 

Phear,  J.  (who,  after  stating  the  facts,  continued), — It  appears      Gopal 
to  me  plain  upon  these  facts  that  the  defendant  hns  disturbed       ^**^^« 
that  enjoyment   of    the   plaii tiffs    iu    the    lands    in    question 
to  whicli    they    were   entitled    as    4-anna    shareholders.     The 
i  Un(I»  have  not  been  partitioned,  and  as  holders  of  an   undivided 
4<iiina  share  they  are  part  owners  of  every   biga  of  the  whole 
mauza,  and  by  virtue  of  that  right  of  ownership,  I    apprehend 
I  timt  they  can  claim  either  to  occupy  the  land  themselves  jointly 
with  the  defendant  or  the  defendant's  assignees,  or  to  insist  that 
tlie  land  shall  not  be  occupied  and  used  by  any  person  (except- 
ingalwavs  persons  having  a  right  of  occupancy)  otherwise  than 
with  their  assent.     The  defendant,  however,  has  personally  taken 
exdusive  occupation  of  a  certain  portion  of  the  soil,  and  main- 
tains that  he  has  a   nght   to   enjoy    that   exclusive   occupation 
whether  the  plaintiffs  accord  him  their  permission  or   not.     This 
appears  to  me  to  be  a  complete  disclaimer  of  the  plaintiffs'  right 
ai4*anna  shareholders  ;  and  to  the  extent  to  which   the  defend- 
ant has  acted  up  to  his  assertion,  he  has  ousted  the  4-anna  share- 
Iiolders  from  their  rights  in   the  land.     In  a  case  in  England 
wherein    three   persons,    tenants   in  common  of  certain  landa  to 
the  extent  of  five-sixtiis  of  it,    leased   tiie    land    to   a   railway 
company   who  made  a  railway  upon  it;  this  was  held  to  be  such 
til  excliL''it>ti  of   the   retnaining  tenant   iu  common    (one-sixth 
shareholder)    from    the  land — :^uch  an  obstruction  to  his  right 
of  entrance    upon    the  land — as    to    amount    to   ejectment;   see 
Doe  d.    Wawn   v.    Horn   (1).     So   here  the   one    shareholder, 
tliedefendant,  has  taken   exclusive   possession  of  the  soil,   not, 
ts  ill  the  case  cited,  through  a   tenant,   but   by   his  own  hand. 
Hednesnotsay  that  events  have  occurred  which,  for  any  reason, 
r    tender  it  obligatory  upon,  or  the  duty  of,  the  plaiiitiffci  to  assent  to 
ii^,  the  defendant\<<,  poSv^es.iion  and  cultivation  of  the  land.     He 
maintains  that  he  has  a  right  to  do  what  he  has  done,  altogether 
regardless  of  the   plaintiffs'   will   iu    the    matter.     He    is  not 
receiving  from  occupiers  of  the  laud  rents,  to  a  share  of  which 

(1)  3  M.  &  Wn  333  ;  &  5  JJ.  &  W.,  564. 
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wn  the  plaintifffl  are  entitled ;  lie  is  not  himself  occnprincr  the 
atALKABTT  m  tenant  under  the  plaiiitiffg  and  himself  as  joint  landlord 
Oo'AL  ig  not  cultivntinor  and  mamicring  the  land  for  the  common 
of  the  pluintiffd  and  himself,  though  he  may  be  willing  to 
reasonable  rent;  he  is  occupying  for  himself  ulone  and  k< 
the  plaintiffs  off  the  land.  If  this  be  so,  the  possession  wli 
has  taken  seems  to  me,  unquestionably,  such  an  invasion 
plaintiffs'  proprietary  right  as  amounts  at  least  to  a  trespai 
that  the  plaintiffs  have  good  cause  to  come  into  Court  to  coi 
of  that  trespass,  and  to  have  their  rights  vindicated  and  de< 

I  They  donotask  for  damages,  but  they  ask  for  an  injunction  ii 

that  the  defendant  may  be  prevented  from  repeating  his 
trespass,  and  from  continuing  his  invasion  of  the  plaintiffs' 
in  the  property.  It  seems  to  me  that  the  plaintiffs  have  estal 
their  right  to  the  declaration,  as  against  the  defendant,  ol 
being  4-anna  shareholders  in  the  land,  which  is  the  sub 
suit,  jointly  with  the  defendant,  and  of  their  being  entitled,  t 
shareholders,  to  joint  possession  of  the  land  together  wi 
defendant,  and  they  have  further,  I  think,  made  out  agoo( 
to  such  remedy  as  the  Civil  Court,  considered  as  a  Court  ofl 
can  give  them  against  repetition  of  the  trespass  complaine 
In  ordinary  cases  of  trespass,  no  doubt,  where  the  trci 
is  a  mere  stranger,  a  judgment  which  authoritatively  decia 
p1aintiff*'s  right  and  awards  him  damages,  aff()rds  sufficient 
But  in  the  present  ease,  the  defendant  himself  is  entitled 
session  as  well  as  the  plaintiffs,  and  his  wrongful  act  has  bee 
mitted  under  claim  of  right.  Under  circumstances  such  as 
it  appears  to  me  that  a  Court  of  Equity  is  justified  in  pro 
the  plaintiffs*  interest  by  a  perpetual  injunction,  if  it  f 
on  all  the  facts  to  do  so ;  and  I  think,  that  there  are  many  I 
il'l  authorities  to  this  effect;  see  Loundes  v.  Bettle  (I).     The 

^1  no  doubt,  will  not  generally  interfere  by  injunction  to  co 

tenant-in-common's  dealings  with  joint  property  which  is 
in  his  possession,  unless  those  dealings  threaten  to  be  of  a  d 
tive   character;  but   it   will    compel    him  to  allow  his  co 
a  proper  share  in  the  enjoyment  of  the  property.     In  th 

(1)  10  Jar.,  H.  &,  226. 
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1ii6iii|iiBction  ia  the  form  "which  ttie  lowet  AppeHlA^  Gaiirl  hii8 

gnren  to  it,  is  probably  not  altogether  et^isfactorj.     It  slipuld 

4m  expressed  in  such  a  way  as  to  be  limited  to  the  pn3ve»tfoa  -ef 

tke  particular  trespass  of  which  the  defeDdant  has  been  prevefd 

gittltjr.    That  trespass  has  been  in  fact  an  ouster  of  the  ^plaiivtiffa 

iiremihe  enjoyment  of  the  property,  by  the  act  of  taking  ^exolu* 

life  possession  of  certain  land  against  their  consent.    I  tluuk, 

e  therefore,  the  injunction  ought  to  be  directed  particularly  to  tins 

.  oonduct;  and  the  defendant  ought  to  be  restrained  from  excluding 

tlieplaintiffs  from  possession  of  the  land  as  joint  sharers,  and  also 

Kstrained  from  taking  exclusive  possession  of  the  land,  or  retain* 

ing  exclusive  possession  of  the  land,  or  from  giving  exclusive 

pOisession  of  it  to  any  person  by  lease  or  atherwise  without  the 

eotosent  of  the  plaintiffs.  .  In  effect  the  appeal  is  dismissed,  and 

tkeapipellaBt  mUBt  pay  the  respondents  their  costs. 

Appeal  dismissed. 
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Be/brs  Mr%  Juttiee  Markby  and  Mr.  Justice  Birek. 

HtJBHTJN  MOaUJf  SINGH  (DkfBuDXKr)  r.  ItAinrEB  DOSS 

GHUCKERBUTTY  (PLAiRtirr).^ 

l^KciliM  qf  Decree^  Suit  for  Property  wrongfully  tAhea  in — Jurisdiction^-' 

ActXXlllof  1861,  J.  11. 

Wbere  a  pvty  who  bat  obtained  a  decree  for  land  tnkea  potseafebn  hf  hta 
^  lety  and  not  bj  ibe  act  of  the  officer  of  CourC^  of  more  land  ibah  the 
^^^  gi^es  bim.  Held,  that  a  suit  will  lie  to  recover  back  possession  of 
^  land  taken  in  excess  of  the  decree. 

The  plaintiff  brought  this  suit  to  recover  possessibh  of  four 
plots  of  land  of  which  he  said  the  defendant  had  dispossessed  him 
iioder  color  of  a  certain  decree  of  Court.  In  his  plaint  he  stated 
disease  thus  : — "  The  defendant  instituted  a  suit  against  me,  and 
obtained  a  decree  giving  him  klias  possession  of  the  mal  tdnds 


1873. 
Avguat  19, 


^  Special  AppiHkl,  No.  1907  of  1872,  from  a  deieret  tt  the  Judfcittl  0>iti«&is- 
of  Ckota  Na^ore,  dated  9th   August  1872^  affirming  a  dttcree  Of  Ike 
tfoBsif  of  tkat  dbtdoti  dated  Utb  Maccb  1872. 
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1878        of  Mauza  Nibra  in  Pcrgunna  Ryepore,  nnd  proprietary  riglit 
UuDiiuir     i0  ^iQ  iP^l   ]{|ii(1s   of  the    remaiiiincr    roaiizas ;  but  under  the 

«.      *'  .^     pretext   of    takiiic;   possession    by    nn    execution    of  tlie   saii 
Kahtkic  Dom  *  . 

CiiucKKB-  decree,  the  defeiitlant  in  tlie  pie.^ence  of  myself  and  mf 
co-slinrers  forcibly  dii^possesst'd  me  of  the  f«»ur  plots  of  himl.* 
He  then  ])nicee(led  as  foHows:  '*  On  tlie  15i\i  Asi^nr  tlie 
defendant  falsely  alleging  that  those  four  plots  of  bind  were 
mmii  land  covered  by  the  said  decree  took  possei^ion,  and 
18  now  unjustly  in  |M)8session  thereof.  The  dei'endant  has  niso 
levelled  the  iles  (landuiarks)  intervening  as  marks  of  deniar- 
cation  between  the  snid  jumni  lauds  in  my  possession  aud  thd 
mani  Uxuihf  and  so  has  jidned  them  t(»gc*thcr.*' 

The  defendant  alleged  that  the  binds  in  dispute  were  inchidei 
in  the  decree  he  had  obtained  against  the  plaintiff^  and  tbift 
the  officer  of  Court  delivered  possession  to  hiui  according  to 
the  boundaries  stated  in  the  decree.  He  further  stated  thit 
the  allegation  as  to  forcible  dispossession  was  false;  and  thatthl 
plaintiff  had  already  brought  before  the  Court  the  objections U 
now  raised  in  a  petition  which  was  dismissed. 

The  Munsif  was  of  opinion  that  the  plaintiff  had  proved  bif 
case,  and  accordingly  gave  him  a  decree  on  the  ground  that  thi 
lauds  in  dispute  were  not  the  lands  comprised  in  the  decrM 
which  the  defendant  had  obtained  against  the  plaintiff.  0& 
appeal  the  Judicial  Commissioner  C(»nfirnied  the  decision  of 
the  Munsiif :  he  found  as  a  fact  that  the  defendant  had  himself 
destroyed  the  eastern  boundary  of  one  of  the  plots  called  Bankrli 

The  defendant  preferred  a  special  appeal  to  the  High  Court 

Mr.  (?.  Gregory  (with  him  Baboo  Bhowanichurn  2?iiW)  for tw 
appellant,   contended    that,  utnler   the  circumstauceSy   the  suit 
was  barred  by  s.  11,  Act  XXIII  of  1861.     The  plaintiff  ought 
to  have  petitioned  the  Court  which  was  executing  the  decree; 
or,   if    he   had   done  so    already  and  his  objections   had  beea 
disallowed,  he  ought  to  have  appealed.     [Makkby,    J. — Wsl 
this    objection    taken    iu    the    Court    below?]     It    does   not 
appear  that  it  was;    but  the   Court   has   the   power   to  alloiv 
it    to    be   taken  now.     The    question   is   one   of  jurisdiction] 
and  if  it  be  true  that  the  suit  will  not  lie^  the  proceedingi 


:iL]  HIGH  COURT.  308 

Courts  below   are   wlioUv   null    nnd   void.     Tliere  are        1878 
cases  where  it  has  been   held  that  such  a  suit  will  not  „*'"»»» u'* 

MOHUN  SiNOH 

luttuvelu  Pillai  v.    Vytkiliuqn  Pilltti  (1).  Jnqendro  Narain  „       «. 

^  *'  .  ,  Kanykr  Dom 

r   V.    Ranee    Surnomnyee  (2),    Radha    Gobind    Shaha   v.     Chuckbu- 

BUTTT. 

der  Coomar  Roy  Cliowdhry  (3). 

Mad.  n.  C.  Rep.,  185.  decree.     This  possession,  it  is  ndmit- 

i'-fore  Mr.   Juxfice  Loch   and    ted,   whs  jiiven  t<>  the  present  defend- 
er Sir  C.  P,  Uobhousey  Bart,      ant  throunrh  an  officer  of  tlie   Ctnirt, 

tliJit  1*8,  throunli  the  Civil  Court  Aniron, 
The  8/A  June  1870.  Tli«'rejifter,  that  i",  sniiie  time  in  May 

18G6,  the  present  pl.iintifl,  then  the 
►no    NARAiy    COOMAR    (Dk-     .,',,.  ,  i    r        *, 

vT)   r.    UANEE  SURNOMOYEE    J;H»;.'"HMi-debU.r:.pp.«re<l  before  the 
J  «  Court  winch  hsid  junsthction  to  exe- 

cute the  decree  of  tlie  17th  July 
m  of  Decree^  Suit  for  Property  I860,  and  complained  that  the  pre- 
faily  taken  in^Jtirisdictiou-^  sent  defendant,  then  the  decree- 
iXm  of  1861,  «.  11.  bolder,  had  illegally  taken  possession 

of  the  lands  now  in  dispute,  because 
>  Taruckaaih  Dutt  for  the  they  were  not  covered  by  the  decree 
it.  of  the   17th  July  1860.     The  Court 

determined  that  the  decree  in  ques- 
)8    Sreenath    Doss,    Bhuggo^    ^j^^  ^j^  ^^^^^  ^l^^  ^^^^^  j^^  question, 

:A«n»     Ohose,    and    Muttylal    ^„^    ^^j^^,^^   ^1^^    p^^^^^^  plaintiff's 
'"  for  the  respondents  complaint  to  the  contrary.    This  was 

judgment  of   the  Court  was  on  the  28th  May  1866 

.  .  In  the  present  suit  the  plaintiff  sues 

to   recover  possession   of  these   same 

[ousB,  J. — The  plaintiiTin  this  lands,   setting    up    as    her  cause    of 

lio  is  the   special   respondent  action   the  decision  of  the  Court   in 

s,  sued  to  recover  certain  lands  execution  of  decree  of  the  28th  May 

lie  following;  circumstances  : —  1866.     The   fii*st   Court  thought  the 

fendant,    who    is   the   special  suit  world  not  lie,   and  dismissed  it. 

it  before  us,  held  a  decree  of  The   Lower   Appellate   Court    is    of 

e  17th  July   1860  for  tlie  re-  opinion  that  the  suit  will  lie,  and  has 

of  certain    lands    from     the  remanded  the  case  for  a  decision  on 

r  within     certain     boundaries  the  merits. 

d  in  the  decree.    In  execution  In  my  opinion  the  Lower  Appellate 

decree,   that  is,  on   the  22nd  Court    is    in    error.     By    the   provi- 

1866,    the  present  defendant,  sions  of  s.  11,  Act  XXIII  of  1861,  it 

e  decree -holder,  took  posses-  is  declared  that  certain  questions  as  to 
the  lands  now  in  dispute,  aver- 

at  they  were  covered  by  the  (3)  7  W.  B.,  872. 

aal  Appeal,  Noe.  149-70,  from  a  decree  of  the  Officiating  Judge  of  Riingpore,  dated 
Mmber  18C9,  reversing  a  decres  of  the  Subordinate  JudgS  ol  that  district,  dated 

laea. 
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"     The  judgment  of  tlie  Court  was  delivered  by 

Mabebt,  J.— Iu  this  case  we  think  the  objeetioi 
wroDg  procedure  was  adopted  io  briuging  a  fresh  suit,  udlnll 


mente  proGlR  are  to  be  determiueil  bj 
the  Cnitrt  executing  tlie  decree.  And 
then  tbe  section  goei  on  to  proride, 
in  so  manj  word),  u  follnwi, — "  And 
•nj  other  qiieationa  arising  between 
the  parties  to  the  suit  in  which  the 
d«crM  wiA  passed,  and  relating  to 
the  execution  of  the  decree,  shall 
be  determined  bj  order  of  the  Court 
executing  the  decree  and  not  bj 
teparate  suit,  and  the  order  jiaued  bj 
the  Court  ahall  be  open  to  afipeal." 

Now  it  ii  to  be  retnaTked  diat  these 
laat  proTisiona  of  tljia  section  were 
enaeted  bj  wny  of  amendment  of 
8.383,  Act  VIII  of  1859;  and  it  is 
farther  to  be  remarked,  that  wlierea* 
the  words  I  bare  quored  form  no  part 
of  the  proTifions  of  a.  !8S,  on  tlie 
other  band  the  proTiiiona  of  that  said 
■cction  were  not  in  anj  waj  general 
at  ia  the  additional  provisinn  now 
before  oe,  but  were  reitricted 
giTe  to  the  Court  eiecnting  the  decree 
jurisdiction  only  to  determine  certain 
apeclGi'd  matters,  and  none  otiiers.  It 
is  eisentisl  to  remnrk  tliis  diitinction 
between  the  two  sections,  becnuse 
when  such  distinction  it  remarked 
then  the  erroneous  extension  of  jnria- 
diction,  wliiuh  the  words  I  have 
quntcil  in  the  amended  law  give,  is  at 
once  the  moi-e  n|ipnrcnt. 

Then  what  we  have  to  tee  for  the 
determination  of  tbe  point  now 
before  us  it  timplj  this, — whetlier  tlie 
queslion  as  to  wliellier  iir  nut  the 
Indilt  in  dis|iiite  were  coYCred  by  ilie 
decree  of  the  17i1i  July  1870  was  a 
qaettiun    wbicb    arose   between    the 


parties  to  the  soil  in  wlA*  ft*  ■1'**  I 
waa  pntsed,  and  which  tAuA  »  ""f 
execution  of  thedecieef  ll*«^l! 
me  impotiible  nol  to  uj  bat  »li>» 
wat  a  quettion  ariting  '»**■'"'*?  j 
partiet  to  the  suit,  and  *■*"'  '^ 
relate  to  the  execution  of  ^^j 
The  decree  waa,  as  I  ha»e  *  ^ 
for  landed  properly  wil*«*»*  ^^ 


boundariet.  The  plaintiff"  *' 
who  it  the  defendant  hi  **■'*! 


-o  oust  the  preeent  pl»"«»*-'  ^ 
lands  in  qneetion:   and  ^  .    ^ 
that  the  ouster,  or  rather   * 
for  which  he  prayed,  w^'*  ^^^ 
manual  re-entry  by  tb*  ,    ^ 

the  present  plaintiff,  the(*  ^ 

ant.  Then  in  order  M>  *^^,  j 
decree,  tliat  is,  to  "^'^^^Jm 
re-entry  upon  the  prt)per(-»*- 
ithin  a  tpecific  bou** 


.^"-7^ 


at  to    Court  which  had  juiiadic''' 

cute  the  decree.  Having**'  ^'^^j 
was  then  incumbent  apM» 
to  order  delivery  of  tl»^  ,  ^ 
covered  by  the  decree,  '■"  j^ 
the  fonr  comers  of  tht  ^""t^g^ 
expressed  in  the  decree,  toth*  f  j 
nuw  defendant,  by  putting  l"'*^'  "^  J 
person  whom  he  might  "P(^"\J 
receive  delivery,  in  [Kiatewion  "'  "l 
land,  find  if  need  be,  by  renHrii'S  "^J 
person  who  might  refme  !•  TawW  f'*! 
the  aame.  This  procedan  aa  (J*" 
part  of  the  Court  waa  lUd^ 
incumbent  upnn  llie  Court  by  lli(|iw 
vitinns  of  i.  '1^3  of  the  Ci>de  fiTtM 
Pnicedure.  Then  the  defendanl  i 
tliia  case,  the  plaintiff,  deccM-Mt 
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itiff  ought  to  have  applied  under  e*  11,  Act  XXIII  of       ^^> 

V. 
K AMY KB  DOM 

je,  did  apply  to  the  Court  to  dry  Dahee  v.  Onwar  Pfrsad  Ndrain     Chuckrr- 

nctual  potsetgion  of  tho  pro-  Roy  (J)\  it  seems  to  me  that  to  wlint- 

^cred  by  the  decree.  He  was  ever  extent  it  is  in  point  it  is  directly 

li  possession  by  that  Court,  in  favor  of  our  view  of  the  case.    For 

een  so  put  in  possession,  the  the  learned  Judges  seem  to  me  dis- 

aintiflf,  then  the  judgment-  tinctly  to  say,  by  taking  the  converse 

pplted    to  that    Court    and  of  what  they  do  say,  that  if  possession 

e   present  question.    It    is  of  property    shall    have  been  given 

»  obvious  to  need  repetition  under  an  order  of  Court,  by  an  officer 

question  then  raised  before  of  Court,  to  a  decree-holder,  and  to 

iliate  Court    executing    the  whatever  extent  such  possession  shall 

u  a  question  arising  between  have  been  given,  then,   and  to  that 

t,  and  relating  to  the  exe-  extent,  the  possession  roust  be  con- 

tlie  decree.  In  fact,  if  we  sidered  to  have  been  awarded  under  a 
it,  it  was  the  very  most  competent  Court  having  jurisdiction 
question  of  all, — the  ques-  in  execution  of  its  own  decree,  and 
I  which  it  depended  whether  cannot  be  disturbed.  For  what  the 
e  was  to  be  executed  or  not.  learned  Judges  say  is  this,  that  if,  and 
en,  therefore,  I  consider  a  to  whatever  extent,  possession  shall 
arising  between  the  parties,  not  have  been  so  given,  and  if  the 
ated  to  the  execution  of  the  decree-holder  shall  have  taken  some- 
Then  the  law  goes  on  to  say,  thing  in  excess  of  that  which  was 
y  terms,  that  such  question  given  to  him  by  the  Court  executing 
letermined  by  the  Court  exe-  the  decree  through  its  officers,  then 
be   decree,    and    not    by    a  that  something  would  rightly  furm  the 

suit.  Beyond  all  doubt,  subject  of  a  second  suit.  But  that  is 
)rd3  expressly  declare  that  not  the  case  before  us.  On  the  con- 
not  be,  and  shall  not  be,  any  trary,  the  case  before  us  comes  exactly 
suit  upon  such  a  question ;  within  the  converse  of  what  I  under- 
that  question  is  the  very  stand  the  learned  Judges  in  that  case 
which  it  is  now  sought  in  a  to  have  intended  to  imply, 
nit  to  raise  before  us.  We  The  cnseof  Roy  Hash  BeharyLallr. 
rmed  in  this  opinion  by  the  Bibee  Wajun  (c)  would  seem  at  first 
*4mee  Shanuuoondery  Debea  v.  sight  to  be  somewhat  against  our  , 
^bind  Rural  (a),  and  that  views.  But  in  the  first  place,  the  facts 
is  no  doubt  directly  in  point,  of  that  case  are  not  given  in  such 
vor  of  our  view.  detail  that  we  can  exactly  understand 
b  said  that  in  Hanee  Surot  what  they  were ;   and  in   the  second 

Dabee    ▼.    Onwar    Persad  place,  the  decision  would  seem  to  have 

Roy  {b)  the  learned  Judges  proceeded  on  a  state  of  facts  which  is 

a  different  view.     On  read-  not   the    state    of    facts    before    us. 

ecifion  in  Ranee  Surot  Soon*  There  the  learned  Judges  would  seem 


B,,  Jttu  to  Jnlj  1864,  881.        (6)  PMC,  p.  207.  (e)  Poi^  p.  S08. 
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1878  No  doubt  it  has  been  held  in  the  case  referred  to — J 

MuDHuic     Nnrain  Coomar  v.  Ranee  Surnomoyee  (1) — that  although 

_      ».  _      suit  will  lie   where  a  party  who  has  obtained  a  decre 
Kartkr  Do»i  ...  ,       ,  .         I  • 

CuucKRR-    possession  himself  of  more  laud  than  the  decree  gives  hu 

BUTTT 

color  of  that  decree,  yet  no  suit  will  lie  if  the  party  is 
possession,  not  by  his  own  act,  but  by  the  net  of  tin 
of  Court.    Now,  assuming  the  law  so  laid  down  to  be  corn 

to   have  said  that  the  decrcc-liolder  Las  jurisdiction  to  deliver  tb 

had   rnkcn   sotnething   which   iieitlier  and  therefore,  however  iib^u 

the  Court  executing;  the  decree,  nor  be   the   order   of   the    Cour 

the  decree  itself,  t^ave  him,  and  then  directed    the    ihinor  deliven 

it  wns  held  that  fur   tiiat  something  delivered,  gtill,  unless  jurisih'c 

a  separate  suit   wouhl  lie  to  recover  given,  no  other  Court  wouhl 

it.  If  this  lA  the  meaning,  and  I  under-  power  to  alter  the  direction 

stand  that  it  is  so,  of  the  decision  in  tion.    So    that  however  ahi 

question,  I  do  not  at  all  dissent  from  illustration  in  question  may  t 

it.    On  the  contrary,  I  say  that  it  is  in  a  possible  order  to  be,  still  tl 

strict  accordance  with  the  precedent  tratiou  is  no  guide  to  us,  a: 

of    Ranee   Snrot  Soondry   Dahee    ▼.  not  to  be  any  guide  to  us  : 

Onwar  Pernod  Narain  Roy  (o)  which  mining   what   the    proper    < 

I  have   quoted,    and   is  a  precedent  which  has  jurisdiction  to  dot 

which  I  am  quite  ready  to  follow.  particular  matter.     But  how( 

But  a  great  deal  h.'us  been  made  if  may  be,  I  have  no   sort  of  d 

the  illustration  made  use  of  by   the  the  question  which    is  now  I 

learned  Chief  Ju.stice,    who    was   the  was  a  question  which   arose 

Judge  who  delivered   the    judi>ment  the  parties  to  the  decree  of 

in  that  case.     Supposing  the  learned  July  1860,  and   which   relate 

Chief  Justice  said,  the  decree  should  execution  of  that  dcrree,  in 

be  foi  a  cow,  ainl  in  execution  of  that  fore  in  the  words  of  the  Act 

decree  a  horso  sh««uhl  have  been  «;iven  question  which  must  be  delei 

to  the  ilecrce-ltoMer,  could  it   he   sa:<l  it.  was  determined  by  the  omI 

that  such   an   altsurd   thing    would  In;  Court  cxrcutin;:   the  di'crce. 

supported,  or  wc.uld  it  not  rather  bo  the  by  a  separiie  suit  such  as  it 

Bulijeet  of  a  separate  suit,  — a  suit,  as  1  before  us. 
uisdcrstand  it,  for  the  recovery  of  that         In    this   view   of  the   ca«c 

whi«h  was  wron^l)  taken   un<lcr  color  reverse    the  jud;rnient  ot  tli 

of  the  ileerec  ?     Miit  as  I  und<i-stand  A|>j)clhitc  (.)ourt  and  confirm 

the    law,    the    illustration,      however  nieut  of   the   lu'st   Court,  ai 

absurd  the  case  may  be   which   it   is  that  the  special  respondent, 

intended  to  illustrate,  docs  not  at  all  suit  be  dismissed,  and  he  si 

show  how   the  law   would    He.     The  the   costs   of  this   Court  ao 

question  before  us  is,  not   what  is  to  lower  Appellate  Court, 
be  the  thin;^  delivered  in  execution  of 
a  decree,  but  what  is  the  Court  which  (1)  Ante^  p.  203. 

(a)  Port,  p.  207, 
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inted  ont  in  another  case — Ranee  Surot  Soondry  Dabee  y.        1878 
\r  Persad  Narain  Roy   (1) — before  that  obi  action  can  be  .  Mddhuw 

,  MoHOH  Snroi 

,  it  is  necessary  that  it  should  be  very  distinctly  found  in  v. 

mode  the  dispossession  took  place  and  was  effected ;  and    Chugkbr- 
nly  when  these  facts  have  been  clearly  found  that  it  is 

fore  Mr.  Jtutiee  Macpherson    application,    if  Ibe  plaintiff  was  dif- 
%d  Mr,  J^Hce  E.  Jackson,  satisfied  with  that  order. 

Tic  ^m  Jmo  Igffff,  ^^  appears  to  me  that,  upon  the 

case  stated  in  the  plaint,  the  question 
;  SUROT  SOONDRY  DABEE  between  the  parties  is  not  necessarily 
wnrr)    v.     ONWAR    PERSAD    ^ne  relating  to  the  execution  of  the 

IIN  ROY  (Defbhdaiit).^  ,^^  ^       ..f.      .,  .         c       it 

^  '  decree   within  the  meaning  of  s.   11 

ion  of  Decree,  Suitfor  Property    of  Act  XXIII  of  1861.    If  the  taking 

^ully  taken  in — Jurisdiction —    possession  by  the  defendant  of  the  25 

XJLLT/o/' 1861, «.  11.  bigas    was     a    transaction     entirely 

o  Odpal  Lall  Mitter  for  the    ^'*^"''*^  ^^"^  *^®   «®^^"S  possession 
^  through   the  officer  of  Court  of  the 

other  lands,  then  the  posession  which 
o  Bhyrub  Chunder  Banerjee  ^he  defendant  obtained  of  the  25 
respondent.  bigas,    and    the     questions     arising 

judgment  of  the  Court  was  hetween  the  parties  relating  to  that 

^  ^-  possession,  are  separate  and  distinct 

from  the    questions  arising   between 

PHEKSON,  J. — This  case  must  be  the  parties  and  relating  to  the  execu- 

ed  for  re-trial.  tion  of  decree,  and,  being  separate, 

plaintiff's  case  is  that,  under  maj  be   properly   made  the  subject  of 

f  a  decree  for  certain  lands  a  separate  suit. 

ras  being  executed  against  her.  The  Judge,  before  he  can  say  whe- 

fendant  got  possession   of  25  ther  the  suit  will  or  will  not  lie,  must 

jid  some  katas  of  land  which  go    fully  into  the  case,  and  find  dis- 

»t  included  in  that  decree.  tinctly  the  facts  as  to   the  mode  in 

Judge  has  dismissed  the  suit  which  the  dispossession  of  the  plaintiff 

[le  ground  that  it  will  not  lie,  was  effected.     The  facts  being  clearly 

rh  as,  upon  the  plaintiff's  own  found,  the  Court  will  then  be  in  a 

e  matter  is  one  which  ought  to  position  to    form  an    opinion  as    to 

en  disposed  of  under  s.  11,  Act  whether  s.  11  of  Act  XXIII  of  1861 

of  1861.    The  Judge  further  bars    the    present  suit    or    not.     As 

lat,  as  an  application  as  to  this  it  is,  the  facts  not  being  found,  it  is 

was  once  made  to  the  Court  impossible  to  say  whether  the  law  has 

hat  section,  the  plaintiff's  only  been  correctly  applied. 

was  by  appeal  firom  the  order  The  case  is  remanded  for  trial  de 

Sadder  Ameen  dismissing  that  novo. 


ial  Appeal,  No.  818  of  1867,  firom  a  decree  passed  by  the  Judge  of  Rajihahye, 
«  10th  NQvember  1868,  reversing  a  decree  of  the  Subordinate  Judge  of  that 
lat«d  the  8th  February  1868. 
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1873        possible  to  say  whether  or  not  this  objection  arises.    In  ibe 
MuDiiusr     present  ease  the  objection  has  not  been  taken  at  all  in  eitkn 
V.  of  the  lower  Courts,  and  all  that  we  find  in  the  plaint  is  Oiifc 

Chuckkr-  certain  proceedings,  bj  which  the  plaintiff  says  he  was  dtt- 
possessed,  are  said  to  have  been  forcible.  He  says  that  he  wii 
'^forcibly  dispossessed"  by  the  defendant  in  execution  of  decree; 
and  he  goes  on  to  set  out  certain  acts,  which  it  is  higUf 
improbable  were  acts  of  any  officer  of  Court :  and  the  JadicU 
Commissioner  finds  as  a  fact  that  the  defendant  himself  de- 
stroyed the  eastern  boundary  of  a  plot  called  Bankra ;  aodkl 
appears  to  consider  that  that  was  the  act  by  which  the  defendaot 
took  possession  of  the  lands  in  dispute.  It  is  certainly  impoMt 
ble,  in  the  face  of  that  allegation  and  finding,  to  presume  that 
the  act  by  which  the  plaintiff  was  dispossessed,  was  the  act  <f 
an  officer  of  Court,  and  not  the  act  of  the  defendant  himilC 
On  the  contrary,  we  ought  to  presume,  considering  that  As 
objection  is  only  taken  at  this  late  stage,  in  favor  of  the  deoaOQ 
arrived  at  below,  that  the  suit  was  properly  brought,  and  Alt 
the  act  by  which  the  plaintiff  was  ousted  was  such  as  wonU 
give  a  new  cause  of  action — Roy  Rash  Behary  Lai  v.  Bin 
Wajan  (1).     Therefore,   even  upon    the   authority    relied  oa 

(1)  Before  Sir  Barnes  Peacock,  KL,        The  judgment  of  the  Court  w« 
Chief  Justice,  and  Mr.  Justice  Glover,    delivered  by 

TAe  20M  1/a^  1869.  Peacock,    C.J.— If    the    phuntifl 

statement    in  the    plaint    is  ooirecl* 
ROY  RASH  BEIIARY  LAL  (Plaintiff)  ».    something  has  been  done  wholly  coo- 

BIBEE  WAJAN  amd  otuurs  (Dbfbku-     .  .        ixxij  jj.^ii 

.  ^  ^  trarj  to  what  the  decree  ordered,  «m 

therefore     it   cannot    be    considered 

Execution  of  Decree,  Suit  for  Trespass    ^^  *°  ^^  ^one  in  the   execution  of 

committed  in  —  Jurisdiction  —  Act    *^®  decree.     If  a  decree  is  obtained 

XXI II  of  lS6\,s.lh  ^^^  delivering  a  cow,   and  a  hone  ii 

delivered,  that  cannot  be  considered  to 

Babocs  Debendro  Narain  Bose  and    ^^   an  act  done  in  execution  of  the 

Kally  Kishen  Sen  for  the  appellant.         decree,   or,   if  a  decree  should  order 

Ks.  500  to  be  levied,  and,  instead  of 

Moonshee  Mahomed  Yousitff  for  the    levying  Rs.  500,  the  execution  Court, 

respondents.  or  the  Nazir,  should  deliver  a  xemin- 

♦  Special  Appeal,  No.  404  of  1869,  from  a  decree  of  the  Judge  of  Patna,  dated  the  JW 
November  1868,  a£arming  a  decree  of  the  Principal  Sudder  Ameen  ol  that  diatrici, 
dated  the  24  th  December  1868. 
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f  the  appellant^  the  suit  was  properly  brought^  and  this  appeal        1873 
OBt  be  dismissed  with  costs.  Mudhuh 

MORUN  SiHGH 

V. 

Appeal  dismissed.      Kahtkb  Does 
*  Chuckbb- 


BUTTT. 


i,  tliat  would  not  be  an  execution  might  have  been  affected.**  So  that 
the  decree.  It  would  be  doing  to  prevent  the  bund  being  affected 
ething  whoUj  different  from  that  when  it  was  reduced  to  its  proper 
eh  was  ordered  bj  the  decree.  In  height,  which  was  all  that  the  decree 
case  the'  decree  was  to  lower  a  ordered,  certain  breaches  were  made 
i  to  the  proper  height,  and  that  in  the  bund,  which  the  Nazir  thought 
ht  was  to  be  regulated  according  were  necessary  for  the  protection  of 
he  papers  of  the  Munsi£  I^  in  the  bund  at  the  height  to  which  it 
tion  to  lowering  the  embankment  was  ordered  to  be  reduced.  Then  he 
le  proper  height,  whatever  it  was,  says  again: — *'But  since  the  plaintiff* 
I  luive  been  cut,  or  breaches  made,  did  not  appeal  against  the  order  fixing 
te  embankment  so  lowered,  it  was  the  height  at  one  span,  and  also  over- 
tone in  execution  of  the  decree,  ruling  his  objections  as  to  the  alleged 
li  ordered  the  embankment  to  be  eight  breaches  committed  on  the  bund, 
ttd — not  that  the  embankment,  the  decision  of  the  Munsif  is  final, 
a  lowered,  should  be  rendered  and  cannot  be  re-opened  by  a  regular 
BM  bj  having  holes  or  breaches  suit.** 

e  in  it.  It  appears  to  me  that  the  decrees  of 

it  said  by  the  first  Court  :—>"  It  both     the    lower    Courts    must    be 

ian  to  me  that  the  breaches  were  reversed,  and  the  case  remanded  to 

other  than  the  effect  of  the  demo-  the  first  Court  to  be  tried  on  its  merits. 

Q  of  the   bund  over    the  height  Both  parties  to  be  allowed  to  adduce 

me  span,  as  the  height  fixed  was  evidence,  and  the  costs  of  this  appeal, 

small  to  confine  the  rain  waters  as  well  as  the  costs  already  incurred 

bin    the  bund ;  the  surface  flow  in  the  two  Lower  Courts,  to  abide  the 

r  of  course  violent,  and  thereby  the  event  of  the  final  decree, 
ght  of  the  bund  in  some  places 
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p.  C*  A.  J.  FORBES  (Plaintifp)  r.  MEER  MAHOMED  HOSSEL 

^M        I  o    m  OTHBE8   (DfirENDAIfTS).  . 

May  6^7.  ^  ' 

~  [On  tppeal  from  the  High  Court  of  Judicature  at  Port  William  in  \ 

Auction-purcheuer — Burden  of  Proof ^Julkurs, — Grounds  of  A} 

An  auction-purchaser  at  a  revenue  sale  of  a  permanently-settled 
remitted  to  all  l^e  rights  possessed  bj  the  original  settlor  at  the  da 
settlement.  In  order  to  abolish  tenures  and  ineumbrances  subi 
created,  his  cause  of  action  dates  from  his  purchase.  The  e^steno 
tenures  at  the  date  of  the  permanent  settlement  must  be  proved 
holders ;  the  presumption  in  favor  of  a  purchaser  resting  upon  the 
that  everj  biga  of  land  sold  must  contribute  to  the  public  reveni 
specially  exempted.  The  tendency  of  recent  legislation  and  decision 
to  give  force  to  the  contrary  presumptions  arising  from  long  and  uni 
possession. 

In  a  suit  by  an  auction-purchaser  of  a  permanently  settled  < 
recover  certain  julknrs  of  which  the  defendants  had  been  admii 
possession  for  nearly  fifty  years,  and  which  they  claimed  as  incid 
tenure  which  existed  before  the  date  of  the  permanent  settlement,  it 
that  the  onus  was  on  the  plaintiff  to  prove  his  title  affirmatively. 

The  Judicial  Committee  refused  to  entertain  an  objection  take 
grounds  of  appeal,  which  had  not  been  taken  on  appeal  to  the  High  ( 

Julkury  or  the  right  of  fishery,  may  exist  in  India  as  an  incorporal 
ment^  and  as  a  right  to  be  exercised  upon  the  land  of  another. 

Appeal  from  a  decree  of  the   High   Court  (Bayl 
Fhear,  JJ.^)   dated   the  31st  March  1865>  affirming  a  d< 
the  Principal  Sudder  Ameen  of  Purneah,  dated  the   26t 
1864^  whereby  the  plaintiff's  suit  was  dismissed. 
The  facts  of  the  case  were  as  follows : — 

The   zemindari   of  Sultanpore   at  the  time  of  the  de 
J  settlement    formed    part  of  a  larger  estate   called    Pe 

Havili,  which  was  then  permanently  settled  in  the  pot 
of  one  Kani  Indrobutty;  it  did  not  appear  at  whs 
precisely  the  separation  of  Sultanpore  from  Havili  tool 
The  respondents  were  the  holders  of  an  istimrari  tenun 
had  formed  the  subject  of  a  grant  or  sanad  by  Governn 

♦  Present ;— SiB  J.  W.  Colvile,  Sib  B.  Peacock,  Sib  M.  E.  Smith,  Sj 

CoLLiEB,  A^'D  Sib  L.  Peel. 


A 
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leir  predecessors  at  a  time  prior  to  the  decennial  settlement 
i  was  then  settled  as  part  of  the  larger  estates  of  Havili  and 
loltanporey  in  the  nature  of  a  dependent  talook.  The  respond- 
Bts  claimed  the  enjoyment  of  certain  julkun  or  rights  of  fishery 
rithin  the  zemindari  of  Sultanpore,  and  not  entirely  confined 
0  their  own  talook,  of  which  rights  they  had  been  in  possession 
(X  nearly  fifty  years.  No  mention,  however,  of  such  right  was 
ude  either  in  the  settlement  kabuliat  made  in  favor  of  the  Govem- 
iient  by  Bani  Indrobutty  when  the  estate  was  permanently 
ittled  or  in  the  doul  relating  thereto ;  nor  was  any  such  right 
Med  in  the  sanad  to  the  predecessors  of  the  respondents. 

On  24  th  July  1850  the  zemindari  of  Sultan  pore  was  sold  for 

Rem  of  Government  revenue,  and  purchased  by  one  Pertab 

Sngh,  by  whom  it  was  sold  to  the  present  appellant  in  April  1851. 

The  appellant,  shortly  after  his  purchase,  finding  the  respond- 

iits  in  possession  of  tliejulkursy  resumed  them  and  dispossessed 

he  respondents,  but  on  the  30th  September  1852,  the  Magis- 

lateyin  a  suit  under  Act  IV  of  1840,  made   a  decree  restoring 

he  same  to  the  respondents,  which  was  confirmed  on  appeal  by 

h»  Sessions  Judge  on  9th  April  1853.     On  28th  May  1860  the 

ippellant  sued  in  the   Principal    Sudder    Ameen's   Court  of 

Pvmeah  to  recover  the  julkurs  from  the  respondents.     He 

idied  on  the  presumption  in  his  favor  as  zemindar,  and  produced, 

to  rebut  the  case  of  the  respondents,  copies  of  quinquennial 

itgisters,  certain  papers  of  former  sarbarahkars  of  the  zemindari, 

>Bd  s  lease  by  one  of  them  of  four  julkur  mehals,  with  oral 

evidence  of  the  lessee's  possession.     The  respondents  relied  on 

tk  presumption  in  their  favor  as  istimrardars,  and  on  their 

tJBUtted  possession  for  40  or  50  years.     A  local  investigation 

^  ordered,  and  in  accordance  with  the  report  made  thereon 

ftliiiit,  on  7th  June  1861,  was  dismissed.    On  appeal,  the  High 

Court  on  1st  August  1863  remanded  the  case  for  re-trial,  stating 

Alt  without  a  good  plan  of  the  localities  generally,  and  of  the 

&piited  fisheries  in  particular,  it  was  impossible  to  come  to  any 

Htk&etory  decision.     On  26th  May  1864  the  Principal  Sudder 

Imeen,  after  two  further  local  investigations,   again  dismissed 

lie  suit,  which  decree  was  upheld  by  the  High  Court  (Bayley 

lid  Phear,  JJ.,)  on  31st  March  1865. 
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From  that  decision  the  plaintiff,  on  10th  November  18i 
obtained  special  leave  to  appeal  to  Her  Majesty  in  Council 

Mr.  Leith,  Q.C.)  and  Mr.  Bell,  for  the  appellant,  contend 
that  the  decisions  of  the  lower  Courts  were  against  the  weight 
evidence ;  that  the  onus  lay  on  the  respondents  to  prove  the 
title  to  the  julkurs,  which  they  had  failed  to  do  either  I 
the  iiHmrari  tanad  or  the  oral  evidence  in  the  case — Wise 
Bhoobun  Meyee  Debia  Chawdrainee  {l)i  that  the  onus  had  be< 
wrongly  laid  on  the  appellant  of  proving  that  the  julkurs  wa 
included  within  his  zemindari ;  and  that  if  the  onus  had  bee 
rightly  laid  on  him,  the  evidence  was  sufficient  to  show  thitd 
julkurs  were  so  included — Forbes  v.  Meer  Mohamed  Tuques  {i 
The  learned  Counsel  also  referred  to  the  last  cited  ctae  (! 
in  reference  to  the  effect  of  the  quinquennial  registers  produce 
by  him. 

An  objection  was  taken  in  the  grounds  of  appeal  that  thelowt 
Court  had  acted  without  jurisdiction  in  delegating  to  an  Amee 
the  substantial  issue  in  the  case,  viz.,  whether  the  respondent 
had  proved  their  possession  of  the  julkurs  at  and  before  tk 
decennial  settlement.  But  inasmuch  as  the  point  had  not  bee 
taken  before  the  High  Court,  their  Lordships  refused  to  enta 
tiun  it 

Mr.  J.  Cutler,  for  the  respondents,  was  not  called  upon. 

The  judgment  of  their  Lordships  was  delivered  by 

Sib  J.  CoLviLB. — The  appellant  in  this  case  is  the  zeminJi 
of  Sultanpore.  Sultanpore,  though  now  a  separate  zemindtf 
appears  to  have  been  at  the  time  of  the  decennial  settiement  pu 
of  a  larger  estate  called  Pergunna  Havili,  which  was  then  settlfl 
with  a  lady  styled  Rani  Indrobutty.  When  the  separation  too 
place  does  not  very  clearly  appear,  but  what  is  clear  is  thi 
in  the  month  of  July  1850,  Sultanpore  was  put  up  for  n 
for  arrears  of  Government  revenue,  that  it  was  then  purchas 

(1)  10  Moore'B  L  A.,  165.  (3)  13  Moore's  I.  A,,  at  p.  ^ 

(2)  13  Moore's  I.  A.,  438 ;  S.  C.»    and  5  B.  L.  E.,  at  p.  539. 
5  B.  L.  R.,  529. 
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J  one  Pertab  Singh,  and  that  in  the  following  April  he  sold 
i  to  the  appellant,  who  thereby  acquired  all  the  rights  which, 
^7  Tirtne  of  that  auction-purchase,  had  been  vested  in  the  vendor. 

The  respondents  may  be  taken  to  represent  the  holders  of  an 
iiimrari  or  jagir  tenure  which,  at  the  time  of  the  perpetual 
ettlement,  existed  imder  a  grant  or  sanad  from  the  Govem- 
aent,  but  was  then  settled  as  part  of  Havili,  or,  as  one  may 
akeit,  of  Sultanpore,  in  the  nature  of  a  dependent  talook. 
t  appears  that,  shortly  after  the  auction-purchase,  Mr.  Forbes 
dond  that  the  holders  of  this  tenure,  which  is  admitted  to  be  a 
enure  which  he,  as  auction-purchaser,  has  no  right  to  destroy, 
nsmnch  as  it  existed  before  the  decennial  settlement,  were 
i  possession,  and  had  long  been  in  possession  of  certain  julkurs, 
r  r^hts  of  fishery.  He  seems  to  have  attempted  by  the  strong 
and,  or  otherwise,  to  dispossess  them  of  those  fisheries;  but 
n  thdr  suit,  the  Magistrate,  by  an  order  dated  the  4th  Decem* 
•er  1852,  and  made  in  an  Act  lY  case,  affirmed  their  possession, 
nd  on  appeal  that  order  of  the  Magistrate  was  confirmed  by 
be  Sessions  Judge  on  the  9th  April  1853. 

It  further  appears  by  the  proceedings  that  these  julkurs^  or 
i|^t8  of  fishery,  are  of  several  kinds.  Mr.  Justice  Phear,  iu 
Ids  judgment,  says  ^'  the  most  important  of  them  is  a  river, 
wUch  for  portions  of  its  course  lies  wholly  within  lands  of  the 
fliiatiff,  and  for  other  portions  wholly  within  the  jagir  or 
iitimrari  lands  of  the  defendant,  and  thirdly,  in  other  parts 
divides  the  lands  of  the  plaintiff  and  defendant."  There  seem 
to  be  also  some  which  do  not  strictly  fall  within  either  of  the 
tbove  descriptions.  I  mean  those  which  are  connected  with 
Ae  Seetadhar  stream,  and  partially,  at  least,  consist  of  rights 
vlridi  during  the  time  of  flood  are  exercised  over  the  appellant's 
admitted  land. 

It  does  not,  however,  appear  to  their  Lordships  to  be  neces- 
ttrj,  at  present  at  least,  to  examine  very  particularly  into 
the  distinction  between  these  different  rights  of  fishery,  because 
if  the  Act  lY  proceeding,  which  has  been  referred  to,  be 
izamined,  it  will  be  found  that  they  were  all  then  in  question 
-that  the  respondents  were  then  found  to  have  been  in 
ossession  of  all  of  them  for  a  long  time  anterior  to  the  dispute ; 


1878 


FORBBS 
V, 

Mbbr 

Mahombd 

H088BUU 


214 


BENGAL  LAW  REPORTS. 


[VOL.Xtt 


1873 


FOKBBS 
V, 

Mrkb 
Mahomed 

HOMKXN. 


and  it  is  even  stated  in  the  judgment  of  the  Sessions  Jndgo, 
that  the  defendant  did  not  deny  that  possession  in  fiet 
They  appear  to  have  been  all  claimed  by  the  respondents  m 
held  by  the  same  title^  that  title  being  that  they  had  bea 
80  held  from  a  date  previous  to  the  decennial  settlement 
and  as  an  incident  to  the  tenure  of  which  it  is  admitted  tki 
respondents  or  their  ancestors  were  the  undoubted  holden. 
The  right  of  possession^  or  the  fact  of  possession,  having  hm  • 
thus  found  by  the  Act  lY  proceedings,  Mr.  Forbes  tookos 
steps  to  impeach  that  finding  until  the  year  I860,  when  hs  ; 
instituted  this  suit. 

Now  the  first  question  which  their  Lordships  have  to  deter-  : 
mine  is,  whether  the  Indian  Courts  have  been  correct  in  throwing 
upon  the  appellant  the  burden  of  showing  tliat  the  julloffi 
which  he  claimed  by  his  plaint  formed  part  of  the  assets  apoa 
which  the  settlement  of  his  zemindari  was  made  ?  For  tkil 
purpose  it  seems  necessary,  although  the  thing  is  oommai 
learning,  to  go  back  to  first  principles,  and  to  consider  apot 
what  the  stringent  rights  which  the  law  gives  to  a  purchaaer 
at  an  auction-sale  really  rest. 

It  cannot  be  disputed  that  if  there  had  been  no  auction-eila 
it  would  have  been  impossible  for  the  zemindar  to  queatiost 
at  the  time  this  suit  was  brought,  either  the  possession  or  the 
title  of  the  respondents.  There  had  been,  in  the  year  ISUi 
a  previous  Act  IV  case  between  one  of  the  former  zemindan 
and  these  parties,  in  which,  as  in  the  later  proceeding  of  that 
kind,  the  possession  of  the  respondents  had  been  affirmed,  vi 
of  course  after  that  it  would  have  been  essential  for  the 
zemindar  to  prove  that  within  twelve  years  of  bringing  his  suit 
he  had  been  in  possession  of  those  julkurs ;  and  at  the  tiiiM 
this  suit  was  brought,  twelve  years  had  elapsed  even  from  tlie 
date  of  the  award  of  1844. 

It  is  conceded  that  by  virtue  of  the  purchase  from  thi 
purchaser  at  the  auction-sale,  immediately  after  the  sale,  and  at 
a  time  when  he  cannot  be  taken  to  have  waived  any  righti 
which  that  transaction  may  have  given  him,  Mr.  Forbes,  tlie 
appellant,  acquired  the  same  rights  which  he  would  ha^e 
acquired  had  he  been  the  actual  purchaser  at  the  revenue  sale. 


\ 


xn.] 


PRIVY  COUNCIL. 


21 


I  what  are  those  rights  ?  The  first  is  no  longer  here  disputed. 
)  that  in  tlie  case  of  an  auction-purchaser  the  cause  of  action 
it  be  taken  to  have  first  arisen  at  the  date  of  the  purchase^ 

coDsequentlj  that  the  defendants  cannot  plead  their  long 
session  as  an  absolute  bar  to  the  suit.  The  statutory  title^ 
eyer,  which  the  law  gives  to  an  auction-purchaser  is  that, 
the  protection  of  the  revenue,  and  in  order  to  ensure  its 

payment  by  him  and  to  avoid  the  necessity  of  repeated 
8  of  the  property,  he  is  remitted  to  all  those  rights  which 
original  settlor  at  the  date  of  the  perpetual  settlement  had ; 

may,  in  consequence  of  that,  sweep  away  or  get  rid  of  all 
intermediate  tenures  and  incumbrances  created  by  preceding 
indars  since  that  date.  In  the  assertion  of  this  right,  the 
don-purchaser  is,  no  doubt,  in  many  cases  allowed  to 
e  the  benefit  of  a  certain  presumption,  and  by  virtue  thereof 
brow  the  burthen  of  proof  on  his  opponent.  That  presump- 
,  however,  is  founded  not  so  much  upon  the  principle  which 
ave  just  mentioned,  as  upon  the  principle  that"  every  biga 
and  is  bound  to  pay  and  contribute  to  the  public  revenue, 
!S8  it  can  be  brought  within  certain  known  and  specified 
options,  and  that  the  right  of  the  zemindar  to  enhance  rent 
Iso  presumable  until  the  contrary  is  shown.  Accordingly, 
nany  cases,  which  may  be  found  in  the  books,  a  very  heavy 
len  of  proof  has  been  placed  upon  the  defendants,  whose 
ires  have  been  questioned  by  auction-purchasers ;  and  they 
e  had  to  prove,  in  circumstances  of  great  difiiculty,  that 
r  tenure  did  really  exist  at  the  date  of  the  perpetual 
lement,  or  even  twelve  years  before,  in  order  to  escape  the 
sequences  of  the  claim. 

t  is,  however,  to  be  observed  that  the  course  of  modem  legis- 
^n,  and  also  of  modern  decision,  has,  if  not  in  the  case  of 
^raj  lands,  at  least  in  the  case  of  under-tenants,  to  a  consider- 
-  degree  modified  the  rules  laid  down  in  the  earlier  cases, 
giving  force  to  the  contrary  presumptions  arising  from  proof 
long  and  undisturbed  possession.  In  the  present  case  the 
Poudents  are  almost  admitted  to  have  given  proof  of  posses* 
*  for  a  period  of  nearly  fifty  years.  But,  if  they  had  not 
<(  80,  this  particular  case  would,  in  their  Lordships'  opinion. 
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8i4Uid  clear  of  the  presumptions  which  the  appellant  invokii 
in  his  favor.  For  the  respondents  are  claiming  these  juUntn^ 
or  rights  of  fishery,  as  an  incident  to  a  tenure  admitted  to  bi 
incapable  of  being  disturbed  by  the  zemindar — a  tenure  whidi 
existed  before  the  date  of  the  perpetual  settlement  The 
question  therefore  resolves  itself  into  one  of  parcel  or  oa 
parcel, — whether  the  julkurs  are  parcel  of  the  old  estate  of  Ai 
under-tenant,  or  whether  they  have  been  granted  by  an  act  of 
the  zemindar  for  the  time  being  subsequent  to  the  peipetoil 
settlement  Therefore,  it  seems  to  their  Lordships  that  then 
is  nothing  to  relieve  the  appellant  from  the  ordinary  rule  wbkft 
the  law  imposes  on  a  plaintifi^, — ^namely,  that  of  establishing  hk 
own  title  affirmatively,  and  indeed  of  making  out  a  strong  tide 
in  order  to  disturb  a  possession  of  very  long  duration.  'Dm 
Lordships  are,  therefore,  of  opinion  that  the  Courts  below  were 
right  in  holding  that  the  burden  of  proving  that  these  jMntri 
did  form  part  of  the  assets  upon  which  the  settlement  was  midei 
and  that  his  means  of  meeting  the  revenue  had  been  diminished 
by  the  alienation  of  them  by  means  of  acts  subsequent  to  the  dite 
of  the  perpetual  settlement,  lay  upon  the  appellant. 

It  remains  to  be  considered  whether  they  were  also  right  in 
holding  that  he  had  failed  to  establish  that  case.  The  distinction 
between  the  different  classes  of  julkurs  in  dispute  has  already 
been  noticed ;  and  it  may  be  admitted  that  although  the  respond- 
ents would  presumably  have  the  right  of  fishing  in  waters  lying 
wholly  within  the  limits  of  their  dependent  talook,  they  wonUi 
not  presumably  have  the  exclusive  right  of  fishing  in  the  waten 
dividing  their  lands  from  those  of  the  appellant,  or  any  right 
of  fishing  in  places  wherein  the  property  in  the  soil  is  whoQj 
in  the  appellant  The  proof,  however,  of  the  long  possefloo* 
of  the  respondents  applies  equally  to  all  the  julkurs  claimed. 
And  that  julkur,  or  the  right  of  fishing,  may  exist  in  India 
as  an  incorporeal  hereditament,  and  a  right  to  be  exercised 
upon  the  land  of  another,  is  shown  by  the  case  of  LukhH 
Dasee  v.  Khqtima  Beebee  (1).  In  that  case  A  had  purchased 
at  a  public  sale  by  the  Collector  the  julkur  of  certain  jAilt. 
One  of  them  became  dry,  and  it  was  determined  that  A'a 

(1)  2  Sol.  liep.,  51. 
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iucthaae  of  ibe  julkur  only  did  not  convej  anj  property  in 
he  lands  wliich  belonged  to  the  proprietor  of  the  jhil.  But 
hn  julkur  was  held^  so  long  as  the  laud  was  covered  with  water, 
o  exist  as  a  separate  right,  and  a  right  belonging  to  the 
mrchaser.  The  case  went  through  all  the  Courts,  and  was 
dtimately  decided  by  high  authority ;  for  it  was  decided  by  the 
Sadder  Court  with  the  concurrence  of  Mr.  Colebrooke. 

Again,  the  issue  to  be  established  by  the  appellant  was  purely 
Me  of  fact  It  was  first  tried  by  the  Principal  Sudder  Ameen 
ilio  dismissed  the  suit,  and  found  in  favor  of  the  respondents, 
nd  that  after  a  local  investigation.  The  cause  then  went  by 
pppetl  to  the  High  Court.  The  High  Court  thought  that  some 
hither  light  might  be  thrown  upon  the  question  by  the  produc- 
Sea  of  certain  documentary  evidence,  and  remanded  the  suit 
inr  re-trial  on  tliat  ground.  It  was  re-tried,  and  the  Principal 
indder  Ameen  again  found  in  favor  of  the  respondents.  There 
fw  then  a  second  appeal  to  the  High  Court,  and  both  the 
jMrned  Judges,  who  formed  the  Division  Bench  of  the  High 
Uoart,  thought  that  there  was  no  ground  for  disturbing  the 
kdsion  of  the  Principal  Sudder  Ameen.  Therefore,  there  has 
Ntn  a  complete  concurrence  of  all  the  Courts  which  have  dealt 
■ith  this  case  in  India  in  favor  of  the  respondents,  and  against 
tbe  contention  of  the  appellant.  It  has  been  urged,  however, 
■pon  their  Lordships  that  the  High  Court  in  particular  has 
■irtaken  the  effect  of  two  documents, — namely,  a  copy  of  the 
^uoquennial  register  and  the  return  of  the  sarharahkar  during 
the  time  in  which  the  Pergunna  Havili  or  Sultanpore  was 
Ml  the  custody  of  the  Court  of  Wards.  But  it  appears  to  their 
Xordships  that  the  learned  Judges  of  the  Court  below  addressed 
fteir  minds  to  those  two  documents,  and  were  satisfied  that  they 
&iled  to  establish  the  appellant's  case.  The  learned  Judges 
^ India  are  far  more  competent  than  their  Lordships  here  can 

W  to  form  an  opinion  of  the  credit  due  to  documents  of  that 

bid  coming  from  the  Collectorate.     Their  Lordships  do  not 

fay  that  there  may  be  found  here  and  there  a  name  in  those 

documents,  which  raises  some  doubt  whether   the    julkur  of 

Seetadhar  may  not  have  been  returned  as  part  of  the  assets 

)f  the  zemindari ;  but,  considering  what  confusion  there  oftea 
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is  in  the  nomenclatare  of  villages  and  other  localities  in  Indk 
their  Lordships  think  that,  even  if  the  authority  of  the  doeOi 
ments  were  upheld,  they  would  not  conclusively  prove  thil 
the  plaintiff  was  entitled  to  any  of  the  julhurs  claimed  in  tUi 
suit.  It  is  quite  clear  that  there  is  considerable  confusion  9 
to  tlxejulkurs  belonging  to  the  estate,  since  the  plaint  origiBally 
included  julhurs  which  were  afterwards  found  and  admitted  tl 
be  in  the  appellant's  possession. 

On  the  whule,  their  Lordships  have  come  to  the  conolnaoi 
that,  if  they  were  to  reverse  the  repeated  decisions  in  fa?or  d 
the  respondents,  they  would  be  departing,  without  any  reaio% 
from  the  rule  which  they  have  prescribed  to  themselves  respeeti^^ 
concurrent  findings  of  the  Indian  Courts  upon  questioiii  il 
fact,  and  that  therefore  the  decree  ought  to  be  affirmed.  TU^ 
Lordships  also  desire  to  state,  through  me,  that  they  comAH, 
this  conclusion  the  more  readily,  because  they  observe  did 
when  this  Board  granted  special  leave  to  appeal,  intheyolH 
1866,  it  did  so  upon  the  representation  (and  without  thik! 
representation  it  seems  very  doubtful  whether  it  ever  woril 
have  done  so)  that  this  case  involved  a  question  of  great  publio 
importance,  and  of  general  application, — a  representation  wUd^ 
in  their  Lordships'  opinion,  the  argument  at  the  bar  has  entinlj 
failed  to  support. 

Their  Lordships  therefore  will  humbly  advise  Her  Majei^ 

to  affirm  the  decision  under  appeal,  and  to  dismiss  this  appeA 

with  costs. 

Appeal  dismiwi 

Agents  for  appellant :  Messrs.  Burton,  Yeates,  and  Hart 


Agents  for  respondents  :  Messrs.  Barrow  and  Barton, 
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Before  Sir  Rkkard  Couch,  Kt,  Chief  Justice,  and  Mr.  Justice  Qlover, 

GOSSAIN  DASS  KOONDOO  awd  another  (Defbndants)  v.  SIROO  1873 

KOOMAREE  DEBIA  (Plairtift).*  Fehy.  11. 


ion^Act  XIV  of  1859,  s,  1,  cl  13  (l)-i-Jbi«f  Family  Property^ 

Burden  of  Proof 

A  tnit  to  enforce  a  right  to  a  share  of  joint  family  property  must  be  brought 
ttm  twelve  years  from  the  date  of  the  last  payment  to  the  plaintifl^  or  the 
Don  through  whom  he  claims,  on  account  of  the  share ;  and  the  onus  is, 
\fiM6  plaintiff  to  show  possession  of  the  share,  or  receipt  of  a  payment  on 
eoimt  of  it,  within  twelve  years.  It  b  not  sufficient  for  the  plaintiff  to  show 
•I  the  property  was  joint  family  property. 

This  was  a  suit  to  recover  a  share  of  a  tank^  including  the 
mk  and  the  trees  growing  thereon^  brought  by  the  plaintiff 
I  purchaser  at  a  sale  in  execution  of  a  decree  against  one 
lullodhur  Eoondoo.  It  appeared  that  the  tank  in  question 
id  originally  been  the  joint  property  of  Hullodhur  Koondoo 
ad  his  six  brothers^  but^  as  was  alleged  by  the  defendants, 
lallodhur  and  another  brother  had  given  up  their  share  in  it 
A  consideration  of  receiving  another  tank,  and  the  remaining 
be  brothers  thenceforth  continued  to  be  joint  owners  of  the  tank 
ia  luit  The  plaintiff,  on  the  other  hand,  stated  that  Hullodhur 
Wd  remained  in  possession  up  to  the  date  of  his  death,  ten  years 
{rerioos  to  the  institution  of  the  suit,  and  that  since  his  death 
Ui  widow,  Rohinee,  had  continued  in  possession  of  his  share. 

The  Munsif  recorded  two  issues :  first,  whether  the  hearing 
rfthe  suit  was  barred  under  the  law  of  limitation  ?  Second, 
tlether  Hullodhur  had  any  right  to  and  share  in  the  tank,  and 
hd  been  in  possession  of  it  ? 

•  Special  Appeal,  No.  733  of  1872,  from  a  decree  passed  by  the  Judge  of 
lUa  Bnrdwan,  dated  the  9th  February  1872,  reversing  a  decree  of  the  Munsif 
rfitnooorah,  dated  the  8  th  May  1871. 

(1)  See  Act  IX  of  1871,  Soh.  ii,  No.  127. 
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1878  The    Munsif   in    Ins  judgment,  after  commenting   on  tiw 

GossAiir  Da8s  evidence  in  the   case,  said  : — "  Thus,  it  being  clear  from  ^ 

K005D00  ,  lit] 

V.  evidence  of  plaintiffs'  witnesses  that  Hullodhur  (whose  share  the 

KooMARBB  plaintiffs  claimed  as  having  purchased  it  at  a  sale  in  execatioi 
of  a  decree  against  him)  had  no  possession  of  the  tank  widui 
twelve  years,  and  that  the  defendants  had  been  all  along  in  soA 
possession,  the  suit  is  fully  barred  by  the  law  of  limitation"  *  * 
'^  I  cannot  but  think  that  the  plaintiffs'  claim  is  entirely  groand- 
less  and  out  of  time,  and  therefore  it  is  needless  to  enter  into 
the  merits  of  the  case.  Consequently  I  dLfmiss  the  suit  iritk 
costs." 

There  was  then  an  appeal  which  was  heard  by  the  Jadga^ 

and  he,  after  stating  the  judgment  of  the   Munsif  and  tin 

grounds  of  appeal,  said  : — *'  There  is  no  proof  of  the  posaesska 

of  Hullodhur  nor  of  his  widow.     Hullodhur  died  ten  years  igOi 

Appellants'  pleader  argues   that  the   presumption   is  thattha 

seven  sons  were  in  joint  possession,  and  the  presence  of  one  rf 

them  is  the  presence  of  them  all,  and  defendants  must  rebut  tloi 

presumption.     As  long  as  the  family  remains  joint,  the  poaws- 

sion  of  one  member  is  the  possession  of  all.     And  this  plainlif 

was    given    formal   possession    by   the   Court,   and  limitation 

cannot  arise.     The  party  alleging  that  two  of  the  seven  sow 

resigned  their  share   in   this  tank  in   consideration   of  another 

tank  must  prove  this."     He  ended  his  judgment  by  saying:—***  j 

am  of  opinion  that  the   possession  of  the   seven   brothers  ^ 

joint.     There  is  no  reliable  proof  of  a  separation  of  the  brotheiii 

and  the  presumption  amounts  to  proof  that  the  property  wtf 

held  jointly  by  the  seven  brothers.     The  Munsif  has,  I  thinfe 

thrown  the  onus  probandi  on  the  wrong  party,  and  not  conaidereo 

the  overwhelming  presumption  of  HoUodhur's  possession  of » 

seventh  share  in  the  tank."    He  then  decreed  the  suit  in  fcvor 

of  the  plaintiff  and  reversed  the  judgment  of  the  Munsif. 

The  defendants  appealed  to  the  High  Court. 

Baboo  Bungshee  Dhur  Sein  for  the  appellants. — S.  1,  cL  U 
of  Act  XIV  of  1859,   expressly   provides  that  such  a  suit  M 
this  must  be  brought  within  twelve  years  from  the  last  payment 
to  the  person  through  whom  the  plaintiff  claims.     If  the  fm 


I  not  brought  within  that  time,  it  must  be   dismissed  as  being        iS78 
Mrrod  by  the  law  of  limitation — Madhub  Dyal  v.  Funchanun  Domain  Dam 
Dgal  (I),  Umbiha  Churn  Sett  v.   Bhuggobuttij  Churn  Sett  (2),  «^- 

Bwionath    Ojha    v,     Gopal  Mai  (3),  Hurreehur   Mooherjee   v.    Koomareb 
TVenAotor^e   Dossee  (4),    C/lrwa    Sundari   Dasi  v.    Dwarhanath 
Boy  (5).     The  plaintiff  in   such  a  case   cannot  be  presumed  to 
biT6  been  in  possession  as  Hullodhur  has  been  in  this  case  :  he 
Most  show  such  possession  witliin  twelve  years. 

Baboo  Romesh  Chunder  Mitter  for  the  respondent, — It  has 
lot  been  shown  that  Hullodhur  was  out  of  possession  :  the  family 
being  joints  all  the  co-sharers  must  be  considered  to  be  in 
poBsession.  S,  1,  cl.  13  of  Act  XIV  of  1859,  applies  only  to  a 
niit  brought  by  one  of  the  members  of  the  family  who  has  been 
excluded  from  all  participation  in  the  enjoyment  of  the  property 
or  of  the  income.  Hullodhur  in  this  case  must  be  held  to  have 
been  in  possession  to  the  time  of  his  death — Rujoneehant  Mitter  y. 
Fremehand  Bose  (6),  Mussamut  Indurmonee  Dabea  v.  Raj^ 
atratji  Chand  Mozoomdar  (7),  and  Biressur  Banerjee  v.  Onooda 
Ckum  Banerjee  (8). 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.  (who,  after  stating  the  facts,  continued). — The 
fuestion  being  whether  a  suit  for  the  share  of  one  of  seven 
bothers  in  a  tank  was  barred  by  the  law  of  limitation,  the 
Judge  has  held  that  it  was  sufficient  for  the  plaintiff  who 
daimed  the  share  to  show  that  Hullodhur,  whose  share  she 
diimed,  was  one  of  seven  brothers,  being  a  joint  family,  and 
Aat  the  presumption  that  the  possession  of  one  of  them  was  the 
possession  of  all,  was  sufficient  to  throw  the  burden  of  proof 
Bpon  the  defendant  who  set  up  the  law  of  limitation. 

It  appears  that  there  have  been  conflicting  dicta,  if  not  deci- 
fiODs,  in  this  Court  upon  this  matter.  In  the  second  edition  of 
Mr.  Thomson's  Work  on  the  Law  of  Limitation,  published   in 

(1)  W.  R.,  1864,  349.  (5)  2  B.  L.  R.,  A.  C,  284. 

(2)  3  W.  R.,  173.  (6)  1  Hay,  5 1 3. 
(8)  6  W.  R.,  170.  (7)  Marsh.,  172. 
(4)JkitL  (8)  3  W  R.,  12. 
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1878       1870,  most  of  the  decisions  before  that  time  are  noticed  (1^ 
GoMAiN  Dabs  There  is   the  dictum  of  the    late    Chief   Justice    and  L.  SL 

KOONDOO 

V-  Jackson,  J.,    in     Uma  Sundari   Dasi  v.   Dwarkanath  Royl%\ 

KooMARKB    At  p.   289   Sir  Barnes  Peacock,  who  delivered  the  judgment 

of  the    Court,   says : — "  The   Judge   was   probably   wrong,  ii 

regards    the    second    issue,    in    throwing   the    onus  upon   tha 

defendants,  for  the   plaintiff  alleged    that   his   cause   of  actioa 

accrued  in  Aghran  1266,  when  the  brothers  separated  in  meai; 

and  it  appears  to  us  that  the  onus  lay  upon  the  plaintiff  (eret 

if  the  property  claimed  by  the  defendants  as  separate  was  reaOy 

joint)  to  show  that  he  had  participated  within  twelve  yean  it 

the   rents  and  profits   of  those  estates,  and  that  they  had  beei 

brought  into  joint  account."    Mr.  Thomson  refers  to  other  caiei 

in  which  the  same  opinion  has  been  expressed.     I  think  that  io 

this  conflict  of  authority  in  this   Court,  we  must  see  what  the 

language  of  cl.  13,  s.  1  of  Act  XIY  of  1859,  is.     It  providei 

that  ^^  to  suits  to  enforce  the  right  to  share  in  any  propertj, 

moveable  or  immoveable,  on  the  ground  that  it  is  joint  familf 

property,  the   period  of  twelve  years  from  the  death  of  the 

persons  from  whom  the  property  alleged  to  be  joint  is  said  to 

have  descended,  or  from  the  date  of  the  last  payment  to  tlie 

plaintiff  or  any  person  through  whom  he  claims,  by  the  penoi 

in  the  possession  or  management  of  such  property  or  estate,  oi 

account  of  such  alleged  share,"  shall  be  applicable.    I  have 

read  the  part  of  the  clause  which  applies  to  a  share  in  a  joint 

family  property  ;  we  need  not  notice  that  which  refers  for  tli6 

recovery  of  maintenance. 

This  clause  is  clearly  intended  to  apply  to  cases  of  joint 
family  property,  and  it  says  distinctly  that,  although  it  is  a  joint 
family  property,  the  suit  to  enforce  the  right  to  a  share  in  ^ 
must  be  brought  within  twelve  years  from  the  date  of  the  hurt 
payment  to  the  plaintiff  on  account  of  the  share.  If  thela^ 
laid  down  by  the  Judge  were  correct,  that  in  such  a  case  it  in 
suflScient  for  the  plaintiff  to  show  that  the  property  is  joint 
family  property,  this  provision  in  cl.  13  would  be  practically 
inoperative,  because  all  that  the  plaintiff  need  show  is  that  it  ia 

(1)  At  p.  180.  (2)  2  B.  L.  B.,  A.  0^  884. 
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jmnt  family  property.     But  the  clause  says  that  the  action  must 1878 

be  brought  within  twelve  years  from  the  date  of  the  last  pay-  Gomain  Das 
ment  on  account  of  the  share^  plainly  showing  that  for  the  plain-         ^- 
tiff  to  be  entitled  to  sue.  there  must  be  soniethincir  more  than  the    Koomakbk 
fiust  of  the   property   being  joint ;  and   the   possession    of  one 
being,  therefore,  the  possession  of  all,  I  do  not  see  how  effect  can 
be  given  to  this  provision  of  the  law  without  holding  that  the 
^  rait  must  be  brought  within  twelve  years  from  the  date  of  the 
list  payment  on  account  of  the  share,  where  one  person  is  in 
ponession  or  management  of  the  property,  or  twelve  years  from 
fte  time  of  the  plaintiff's  being  in  possession  of  his  share :  for 
I  agree  that  it  was  not  intended  to  bar  the  plaintiff's  right  of 
letion  where  be  had  been  in  possession  of  his  share  in  any  way 
vithin  twelve  years.     If  he  is  in  possession  of  his  share,  there 
cm  be^o  payment  to  him  by  another  person  on  account  of  bis 
ihare.     The  language  of  the  section  clearly  shows  that  it  was 
BOt  intended  to  prevent  the  plaintiff  from  bringing  his  suit, 
where  he  had  been  in  possession  within  twelve  years. 
But  then   comes  the  question  on  which  party  is  the  onus  of 
, '  ibowing  possession  or  not  of  the  share  within  twelve  years,  or 
neeipt  or  not  of  a  payment  from  the  person  in  the  possession  or 
r    nlnagement  of  the  property  within  twelve  years. 

I  tiiink  that  in  deciding  upon  which  party  the  burden  of  proof 
ii  under  this  section,  we  must  be  guided  by  what  has  been  held 
in  cases  under  cl.  12.  In  these  it  has  been  settled  that  the 
plaintiff  must  show  that  he  or  some  one  through  whom  he  claims 
ki  had  possession  within  twelve  years  before  the  suit.  If  he 
ttes  for  the  recovery  of  immoveable  property  on  the  ground  of 
kfing  been  dispossessed  from  it,  he  must  show  that  he  has  come 
tt  within  twelve  years  from  the  time  when  his  cause  of  action 
ttOBe — the  time  when  he  was  dispossessed.  It  is  not  enough  for 
limto  prove  his  title  to  the  property  which  is  the  subject  of  the 
•Bit,  and  leave  it  to  the  defendant  to  show  that  the  suit  is  barred 
kjthe  law  of  limitation,  by  proving  when  the  plaintiff  was  last 
in  possession.  It  has  been  considered,  looking  at  the  way  in 
which  the  law  of  limitation  is  framed,  that  the  plaintiff  is  bound 
lo  give  evidence  of  that  kind. 
If  we  apply  that  rule  to  cl.   13,  it  will  be  incumbent  on 
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1878   ^  the  plaintiff  to  show  that  it  is  a  suit  not  barred  bj  the  law  rf  ; 

GossAKH  Da88  Hmitatiou ;  that  he  has  had  possession  of  the  share  within  twdn  ' 

V.  years,  or  received  payments  on  account  of  it  within  that  time. 

KooMAKEK        Therefore  the  decision  of  the  Judge  that  the  burden  of  pnoC 

was  not  on  the  plaintiff,  but  on  the  defendant,  is  wrong,  wA 

must  be   reversed,  and  the   case  must  be  remanded  to  liim  &r 

re-trial. 

Appeal  allawei. 


Dkbia. 


Before  Sir  Richard  Couch,  Kt,   Chief  Juttice,  Mr,  Justice  Bayley^  Mr, 
Justice  Kemp,  Mr.  Justice  L,  S,  Jackson,  and  Mr,  Justice  Phear, 

1870        SOORJO   COOMAR   SURMA   ROY    (Dbcbbb-holdsb)    v.    KRISHTO 
Aug,  IS.  COOMAR  CHOWDHRY  (one  of  the  JaoGMBnT-DBBTOBa).* 


Special  Appeal^ Act  Vinof\B59,  s,  887  (l)-'Act  XLIII  of  1860- 

Act  XXIJl  of  1861,  S8.  27  j*  44. 

No  special  appeal  lies  in  a  suit  of  a  nature  cognizable  by  a  Small  Cum 
Court,  although  the  suit  may  have  been  instituted  before  Act  XXIII  of  1861 
came  into  operation. 

This  suit,  wliich  was  instituted  before   Act  XXIII  of  1861 
came  into  operation,   was  brought  against  the  respondent  and 
others  as  heirs  and  representatives  of  one  Opoorba  Chowdhraneei 
deceased,  to  recover  a  sum  of  money  due   by  her  upon  a  boni   ] 
The  defendants  admitted  that  they  were  her  heirs,  but  denied  tbst    ■ 
they  had  received  any  property  or  assets  from  her,    A  decree  vtf    < 
passed  in  favor  of  the  plaintiff,  but  it  was  declared  that  the  estate 
of  the  deceased  alone  should  be  liable  for  the  amount,  and  it  wai 
held  that  the  plaintiff  had  been  unable  to  prove  that  the  defendanti 
had  inherited  any  estate  from  Opoorba  Chowdhranee.     The  suit 
was  accordingly  dismissed  with  costs  as  against  the  defendants. 

*  Miscellaneous  Special  Appeal,  No.  82,  of  1870  from  an  order  of  tlie 
Officiating  Judge  of  Zilla  Mymensingh,  dated  the  9th  December  1869,  affirmisg 
an  order  of  the  Munsif  of  Chauki  Sherepore,  dated  the  2dth  August  18G8. 

(1)  This  section  was  repealed  by  Act  XIV  of   1870,  wbick  wai  faaad. 
on  5tli  April  of  that  year. 
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ke  plaintiff  subsequentlj  sought  to  obtain   execution   of  his        1870 
eree  against  the  same  defendants  on  the  ground  that  he  could      Soorjo 

,  COOMAB 

w  prove  that  they  held  property  which  belonged  to  Opoorba   Sukma  Rot 
towdhranee.     The  Judge  of  Mymensingh,  concurring  with  the     Krishto 
It  Courts  held  that  the  decree-holder  could  not^  under  the   chowdbbt. 
ms  of  the  decree^  execute  it  against  the  defendants.     The 
intiff  preferred  a  special    appeal    which    came    on    before 
Jackson  and  Mltter^  JJ. 

Dhe  pleader  for  the  respondent  took  a  preliminary  objection 
t  the  suit  being  admittedly  one  of  a  nature  cognizable  by  a 
all  Cause  Court,  the  appeal  was  barred  by  s.  27,  Act  XXIII 
186L  For  the  appellant,  on  the  other  hand,  it  was  contended 
if  as  the  suit  was  instituted  before  Act  XXIII  of  1861  came 
0  operation,  and  as  it  is  enacted  by  s.  44  of  Act  XXIII  of 
U  that  the  Act  is  to  be  read  and  taken  as  part  of  Act  VIII 
1859,  and  by  s.  387  of  Act  VIII  of  1859,  that  in  the  case  of 
its  pending  when  the  Act  came  into  operation,  no  provision  of 
B  Act  shall  be  allowed  to  take  away  any  right  of  appeal  which 
i  for  the  Act  would  have  existed,  therefore  the  right  of  special 
»peal  in  the  present  case  was  not  taken  away  by  Act  XXIII 
'  1861,  s.  27. 

The  learned  Judges  considered  that,  as  the  suit  had 
tm  instituted  before  Act  XXIII  of  1861  had  come  into 
pention,  the  plaintiff  could  not  be  deprived  of  his  right  of 
ppeal  which  existed  before  the  Act.  But  as  there  had  been  a 
iftrent  ruling  on  the  same  question  in  a  previous  case  by 
^S.  Jackson  and  Hobhouse,  J  J.  (1),  they  referred  to  a  Full 
feoch  the  question  whether,  under  the  circumstances  of  the  case, 
^>6cial  appeal  would  lie. 

Ihe  question  was  referred  with  the  following  observations  by 
^  learned  Judges : — 

B.  Jackson,  J. — We  are  of  opinion  that  the  contention  of  the 
ecial  appellant's  pleaders  is  correct;  that  the  terms  of  s.  387, 
i  VIII  of  1859,  must  be  read  with  the  different  clauses  of 
t  XXIII  of  1861,  as  if  Act  XXIII  of  1861  was  a  part  of 

.)  Joag%l  Kiihore  Singh  v.  Oogur  Ram  Jadub  Chatterjee  v.  Hash  Monee 
aim  SiMgkf  8  W.  R,  488 ;  see  also    Doueey  8  W.  R.,  321. 

30 
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1870        Act  VIII  of  1859;  that  the  words  "  pending  at  the  tune  tl 
SooRjo      shall  come  into  operation**  would,  in  connexion  with  the  s 

GOOMAR 

SuRHA  Rot  of  Act  XXIII  of  1861,  be  the  date  at  which  Act  XXIII  < 

am 

Krishto     came  into  operation ;  that  as  this  suit  was  instituted  prior 

CnowDBftT.  date,    the  special   appellant  is  not  deprived   of  the  ri 

institute  a  special  appeal,  which  he  would  haye  had  ac( 

to  the  law  in  force  before  Act  XXIII  of  1861  came  into 

and  that  consequently  we  should  admit  this  special  appeal 

We    find  however  that  a  Division   Bench    of   this 
L.  S.  Jackson  and  Sir  C.  P.  Hobhouse,  J  J.,  have  held  to 
trary  efiect.     There  being  therefore  a  difference  of  opini( 
refer  the  point  for  the  decision  of  a  Full  Bench  of  this  d 

MiTTEB,  J. — I  concur  in  the  order  proposed  by  my  1 
colleague. 
It  is  admitted  on  all  sides  that  the  suit  out  of  whic 

special  appeal  has  arisen  was  actually  pending  in  the 
Court  at  the  time  when  Act  XXIII  of  1861  came  into 
tion.    It  is  therefore  clear  that   the    special   appellant 
have  been  fully  entitled  to  maintain  this  special  appeal 
Act  had  not  been  passed.     But  the  question  is,  has  this 
been  taken   away  from  him  by  the  provisions  of  s.  2' 
XXIII  of  1861?  I  am  of  opinion  that  this  question  oi 
be  answered  in  the  negative.  Act  XXIII  of  1861  is  cal 
Act  to  amend  Act   VIII  of  1859,  and  the  44th  section  < 
Act  expressly  provides  that  it  should  be  "  read  and  tal 
part  of  Act    VIII  of    1859.     If  then    we  "read  and 
Act  XXIII  of  1861  as  part  of  Act  VIII  of  1859,  the  ] 
III  contained  in  s.  387  of  the  latter  Act  would  stand  just  as 

'l|i|  in  the  way    of  our    applying    the  provisions  of  Act  1 

of  1861,  as  in  that  of  our  applying  the  provisions  of  Ac 
of  1859  as  it  was  originally  framed.     It  is   true  that  the 
I  ''in  any  suit  pending  at  the  time  when  this  Act  shall  coi 

41:  oneration."  were  orisrinallv  intended  to  annlv  to  suits  n 


■■!' 
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Ihn  eonstitated  moat  be  considered  as  consisting  of  two  parts ;        iwo 
m  of  which  came  into  operation  on  the    Ist  of  July  1859,      oSoSab 
k  other  on  the  28th  of  August  1861,  when  Act  XXIII  of  1861    Subma  Rot 
m  passed.      Such   being  the  case,  the  provisions  of   s.   27,     Krisrto 
llel  XXIII  of  1861,  cannot  be  permitted  to  deprive  the  special   Cbowdbkt. 
ppdlant  of  his  right  to  appeal  specially  to  this  court — a  right 
hich  he  could  have  undoubtedly  exercised  but  for  the  passing 
:  that  section.     This  view  of  s.  387  of  Act  VIII  of  1859  is 
lily  borne  out  by  the  general  rule  of  construction  which  for- 
ids  the  Court  to  give  a  retrospective  operation  to  a  legislative 
notment,  when  the  Legislature  itself  has  not  clearly  expressed 
I  intention  that  such  operation  should  be  given  to  it. 

Baboo  Hurry  Mohun  Chucherbutty  for  the  appellant. 
Baboo  Anund  Chunder  Ghosal  for  the  respondent. 

The  judgment  of  the  Full  Bench  was  delivered  by 

Couch,  C.J. — ^We  think  it  quite  clear  that  no  special  appeal 
•  in  this  case.  S.  27,  Act  XXIII  of  1861,  expressly  says  that 
I  a  suit  of  this  nature  no  special  appeal  shall  lie  from  a  decision 
Udb  shall  be  passed  on  regular  appeal  after  the  passing  of 
lat  Act  This  is  not  only  a  law  of  procedure  which  would 
Bvem  existing  suits,  but  by  its  terms  it  applies  to  decisions  or 
tden  which  are  made  after  the  passing  of  the  Act;  and  unless 
lis  section  is  controlled  by  s.  387  of  Act  VIII  of  1859, 
me  is  no  right  of  special  appeal.  S.  387  (which  we  may 
Md  as  forming  a  part  of  Act  XXIII  of  1861,  as  s.  44  says 
bt  that  Act  shall  be  read  and  taken  as  part  of  Act  VIII  of 
U9)  is,  that  no  application  of  any  provision  of  that  Act  is  to 
tfni^  a  party  of  any  right,  whether  of  appeal  or  otherwise, 
fkidi  but  for  the  passing  of  the  Act  would  have  belonged  to 
in.  Now,  was  there  a  right  of  special  appeal  belonging  to  the 
p^icant  in  this  case,  which  he  would  have  had  but  for  the  pass- 
i  of  Act  XXIII  of  1861  ?  There  certainly  was  not.  By 
et  XLIII  of  1860,  he  had  no  right  of  special  appeal;  and 
•tead  of  there  being  a  right  of  special  appeal  which  belonged 

him  but  for  the  passing  of  Act  XXIII  of  1861,  it  was  the 
ssing  of  that  Act  which  is  said  to  have  given  Iiim  the  right  of 
Bdal  appeal.    If  Act  XXIII  of  1861  had  not  been  passed^ 
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appeal^  lu ere  was  uu  luiermeuiute  penuu  ui  iime  uunug  w. 

had  a  right  of  special  appeal  to  which  s.  387  could  be 
cable.  He  was  not  deprived  of  anything  which  belon 
would  have  belonged,  to  him  but  for  the  passing  of  Act  l 
of  1861.  The  authority  quoted  from  Dwarris  on  Statutes 
application  to  a  question  of  this  kind,  which  depends  on  t 
struction  of  the  several  sections  of  the  Acts,  and  ha 
decided  by  a  reference  to  them,  and  not  by  anj  genera 
If  a  Statute  which  creates  an  offence,  and  makes  it  punisb 
a  certain  way,  is  repealed,  and  a  new  Statute  passed  with 
penalty  for  the  same  offence,  the  offence  committed  dur 
existence  of  the  old  Statute  cannot  be  punished  under  it, 
no  longer  the  law,  nor,  unless  it  is  specially  provided  for 
be  punished  under  the  new  Statute.  That  is  a  quite  d 
question  from  the  one  now  before  us.  I  think  it  is  clear 
Act  XLIII  of  1860  had  been  brought  to  the  notice 
learned  Judges  who  referred  the  question,  they  would  nc 
referred  it ;  because  their  judgments  show  that  the  founds 
the  reference  was  an  opinion  on  their  part  that,  at  the  tim 
Act  XXIII  came  into  force,  the  petitioner  had  a  : 
special  appeal.  E.  Jackson,  J.,  says: — ''.As  this  si 
instituted  prior  to  that  date,"  that  is,  when  Act  XXI] 
into  operation, ''  the  special  appellant  was  not  deprived 
right  to  institute  a  special  appeal,  which  he  would  hi 
according  to  the  law  in  force  before  Act  XXIII  of  18( 

mfA  JCiToa  "        iV^iffov    .T      -in  fVin  an  mo  mrnxr     aaxra  •— **  Tf.    la 
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BAMCHUNDER  DUTT   (Dipendant)  r.  JUGHESCHUNDER  DUTT,        p.  c.» 
Hbib  op  ROMESHCHUNDER  DUTT  (Plaintifp).  U73 

March  22 

[Ofa  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.]         ^'  ^^' 

Enkaneement^Byoti  Kadimi  Tenure — Regulation   VIII  o/1793,  *.  51 — 
Regulation  V  of  1812,  «.  10 — Service  of  Notice  of  Enhancement, 

Where  a  zemindar,  a  purchaser  from  a  mortgagee,  sued  to  enhance  the  rent 
if  lands    (part    of   the  purchased  zemindari)  which  were  held  on  a  ryoti 

Umi  tenure,  which  had  existed  more  than  twelve  years  before  the  decennial 
NtUement,  but  the  holder  of  which  had  subsequently  accepted  a  potta  from 
Ae  zemindar,  Held,  the  acceptance  of  such  potta  did  not  debar  the 
.iMiit  from  the  right  of  exemption  from  enhancement  to  which  he  was 
[•titled  by  reason  of  the  nature  of  his  tenure.  Such  a  potta  may  be  confirmatory 
[Mlftand  is  not  inconsistent  with  the  presumption  that  a  prior  title  existed  (1). 

SembU. — A  claim  to  exempt  a  tenure  from  enhancement  on  the  ground  that 
^i  is  a  ryoti  kadimi  tenure  does  not  fall  within  Regulation  VIII  of  1793, 

Where  substituted  seryice  is  resorted  to  under  Regulation  Y  of  1812, 
(^  a  10^  the  Courts  should  take  care  to  be  first  satisfied  that  the  person  who 
Mght  to  be  serred  personally  is  keeping  out  of  the  way. 

Appeal  from  a  decree  of  the  High  Court  (Steer  and 
E.  Jackson,  JJ.)  dated  the  6th  February  1865  (2). 

This  was  a  suit  brought  by  the  respondent,  under  the  provi- 
Wnsof  Begulation  V  of  1812,  to  enhance  the  appellant's  tenure. 
The  suit  was  instituted  in  the  Court  of  the  Principal  Sudder 
Ameen  of  the  24-Pergunnas  on  9th  June  1859,  previously  to 
Aet  X  of  1859  coming  into  operation.  The  plaintiff  purchased 
fte  zemindari  right  to  the  lands  in  suit  at  a  sale  in  execution 
tf  a  decree  of  the  Supreme  Court  of  Calcutta  in  December 
1856.  He  alleged  that  on  the  7th  Jaishta  1266,  or  May  1859, 
t&er  getting  possession  of  his  purchase,  he  served  a  notice  on 

Praent  .-—Bight  Hon'ble  Sib  James  Colville,  Sib  Babxes  Peacock,  Sib 
Montague  E.  Smith,  and  Sib  Eobebt  P.  Collieb. 

(1)  See  Baradakant  Roy  v.  Chundra  Kumar  Roy,  2  Bi  L.  E»,  P.  C,  L 

(2)  2  W.  B.,  Act  X  Eul.,  47. 
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187S       the  appellant  tinder  Regulation  V  of  1812,  ss.  9  and 
BiJccHURDBB  attend  at  the  zemlndari  cutcherry,  and  take  a  potta  aE 
9.  a  kabuliat  for  the  lands  in  suit  which  were  in  appellant's  ; 

oHuiiDSR     sion,  at  certain  rates  mentioned  in  the  notice ;  but  the  ap 
failed  to  do  so. 

The  defence  to  the  suit  was : — 1st,  that  in  June  18 
appellant  had  received  from  the  then  zemindar  of  the  h 
suit  a  registered  ikrar  and  an  unregistered  potta  fixii 
rent,  by  which  the  respondent,  as  a  private  purchase 
bound ;  2ndl7,  that  there  was  no  proof  of  service  of  no 
enhance;  and,  3rdly,  that  the  lands  had  been  held  by  the  ap 
on  a  kadimi  ryoti  tenure  which  had  existed  more  than 
years  before  the  decennial  settlement,  and  which  was  coo 
by  the  above-mentioned  potta.  The  Principal  Sudder  1 
on  the  29th  June  1863,  decided  in  favor  of  the  respondei 
as  he  held  that  there  was  no  proof  of  service  of  notice,  he  d 
the  lands  to  be  assessed  at  enhanced  rates  from  the  date 
decree.  The  Judge  on  appeal,  on  the  18th  June  1864,  al 
the  enhanced  assessment,  but  directed  it  to  run  from  th 
of  suit,  holding  that  the  notice  of  enhancement  had  beei 
served. 

This  judgment  was  affirmed  on  special  appeal  by  a  D 
Bench  of  the  High  Court  (Steer  and  E.  Jackson,  J  J.) 
6th  February  1865,  and  an  application  for  review  of  theii 
ment  was  rejected  in  June  of  the  same  year.  The  High 
held  that  the  appellant  having  put  forward  the  potta 
ground  of  his  title  could  not  afterwards  fall  back  on  his  i 
tenure. 

The  defendant  appealed  to  Her  Majesty  in  Council. 

Mr.  Leith,  Q.C.  (Mr.  J.  II.  W,  Arathoon  with  him),  i 
appellant,  referred  to  Regulation  VIII  of  1793,  s.  51  ( 

(1)  Regulation     VIII    of  1793    s,  on  him,  although  he  should  hi 

61 : — "  The  following  rules  are  pi-e-  subject  to  the  payment  of  an 

scribed  to  prevent  undue    exactions  of /ama  to  Government;  exc< 

from  the  dependent  talookdars: — First,  proof  that  he  is  entitled  8( 

No  zemindar  or   other    actual    pro-  either  by  the  special  custoi 

prietor  of  land  shall  demand  an  in-  district,  or  by  the  conditioi 

increase  from  the  talookdars  dependent  which  the  talookdar  holds  lii 
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Ctttonded  that  it  lay  upon  the  respondent  to  bring  his  case        ^^^ 
S   lillim  some  of  the  conditions  mentioned  therein  in  order  to      "ddtt^"" 
^'jm^  a  liability  to  enhancement;  that  the  appellant  had  suffi*     juohks* 
■;  iiiDtly  proved  his  ancient  tenure,  and  was  not  precluded  from     ^^"^ 
I  At  benefit  thereof  by  reason  of  subsequently  obtaining  a  confir- 

■ttory  potta ;  and  that  no  notice  to  enhance  had  been  personally 

Nrredas  required  by  Regulation  Y  of  1812,  s.  10. 


Mr.  Cowie,  Q.C.5  and  Mr.  Doyne,  for  the  respondent,  contended 
Aat  it  lay  upon  the  appellant  to  prove  that  he  held  by  a  tenure 
tddch  was  exempt  from  enhancement ;  and  that  such  proof  was 
lot  afforded  either  by  the  ikrar  or  the  potta,  which  latter  had 

.  bei  found  by  both  Courts  in  India  to  be  spurious,  or  by  any 

^  iiideiice  anterior  to  those  documents. 


The  judgment  of  their  Lordships  was  delivered  by 

Sir  M.  E.  Smith. — This  was  a  suit  brought  by  Romesh 
Gknnder  Dutt,  who  claimed  to  be  the  zemindar  of  a  zemindari 
tilled  Lot  Forooe,  his  title  resting  upon  a  purchase  at  a  sale 
kf  a  Master  of  the  late  Supreme  Court,  under  a  decree  by 
vUch  the  zemindari  was  ordered  to  be  sold  in  a  suit  by  the 
itortgagee.  The  present  suit  was  brought  to  enhance  the  rent 
tf  the  appellant,  treating  his  tenure  as  one  in  which  the  rent  was 
ttkanceable.  Komesh  Chunder  Dutt,  as  purchaser  at  the  sale 
b  which  reference  has  been  made,  can  have  no  higher  title  to 
ttdumce  the  rent  than  he  would  have  had  if  he  had  been  a 
pirchaser  from  the  former  zemindar.^  The  sale  was  not  for 
Government  revenue,  and  the  title  of  the  purchaser  under  it 
Vi8  no  higher  or  better   than  it   would  have   been   under  a 


*  tbat  the    talookdar,  by  receiving  actual  proprietor  of  land,  exacts  more 

■lutttientsfroinhisyf/ma,  has  subjected  from  a*  talookdar  than  he  has  n  right 

Mnielf  to  the  payment  of  the  increase  to,  the  Court  shall  adjudge  him  to  pay 

fattoded,  and  that  the    lands    are  a  penalty  of  double  the  amount  of 

tt|MUe  of  affording  it.  such  exaction,  with  all  costs  of  suit, 

**  Second^    If^    iu  any  instance,   it  to  the  party  injured.** 
it  proved  that  a  zemindar,  or  other 
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1878       oonveyatlce  direct  from  the  zemindar.     Therefore,  the  qi 

Bamchuhdkb  comes  to  this,  whether  the  resnondent,  as  zemindar,  h 

r.         against  the  defendant  in  the  suit,  the  right  to  enhance  the 

CHUHDKR         The  defence  made  to  the  suit  is,  first,  that  there  was  no 

^'^'       to  enhance,  upon  which  some  observations  will  hereafter  be 

but  the  princip«il  defence  is  that  there  was  no  right  to  ei 

based  upon  the  contention  that  the  lands  of  the  defendan 

held  on  kadimi  ryoti  tenure.     It  was  further  alleged  tht 

tenure  had  been  confirmed  by  a  former  zemindar  by  th( 

■iri  of  a  potta  which,  as  it  was  said  on  the  part  of  the   defc 

was  confirmatory  only,  and  not  a  new  grant.     But  the 
ation  of  the  case  which  has  been  put  forward  to  exempt  th 
from  an  enhanced  rent  is  that  it  was  held  on  a  kadimi 
which  had  existed  more  than  twelve  years  before  the  de< 
settlement. 

The  first  question  which  arises  is  upon  whom  the  o 
proof  lies?  Mr.  Cowie  contended  that  upon  the  { 
principle  running  through  the  relations  of  landlord  and 
in  Bengal,  the  liability  to  enhancement  was  the  rule,  ai 
those  who  sought  to  escape  enhancement  must  prove 
exemption.  On  the  otlier  hand,  it  was  said  by  Mr.  Leit 
this  case  fell  within  s.  51  of  Regulation  VIII  of  1793,  ai 
it  lay  upon  the  zemindar  to  bring  the  case  within  some 
conditions  mentioned  in  that  section.  Their  Lordshi 
disposed  to  think  that  this  claim  to  exemption,  being  reste 
the  ground  that  the  tenure  was  a  ryoti  kadimi  tenure,  do 
fall  \vithiu  the  51st  section,  which  relates  to  dependent : 
dars,  properly  so  called;  and  they  are  not  prepared  to 
what  was  said  by  the  Judges  in  the  case  to  which  referen 

Jljl  been    made — hajhishen    Boy   v.   Bydonath   Nundee  (1). 

fliPi'f*  Rtflfpfl  ?— **  AVp  tllinlr  flip  fttinlnnrxr  nf  fl»o  lotir     a     ^1      a 


I  : 
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tbdr  Lordships  have   come   to  the  eonclasion   that    he    has        1878 
nutained  the  harden  of  proof  cast  upon  him^  and  established  a  ^>(chuiidb] 
cue  which  entitles  him  to  be  exempted  from  enhancement.  v- 

JUOHBS- 

The  earliest  evidence  which  has  been  given  is  the  proof  of     cHuwDicR 
eertaia  receipts  for  rent,  of  a  date  as  long  ago  as  the  year  1771. 
There  are  receipts  of  that  year  which  show  that  some  of  these 
liads  were  held  by  ryots  at  that  date,  paying  the  identical  rent 
which  has  ever  since  been  paid — that  is>  upwards  of  a  century. 
These  receipts,  however,  cover  a  part  only  of  the  lands  in 
qaestion,  viz.,  the  lands  in  Baslioodebpore ;  and  there  are  lands 
11  three  other  mauzas  which  are  not  included  within   them. 
With  regard,  however,  to  these  lands  they  are   all  included  in 
tjamabandi  made  as  early  as  the  year  I7B3;  apparently  for 
the  purposes  of  the  decennial  settlement,  which  took  place 
iboit  1790.     That  jamabandiy  made  seven  years  only  before 
tiie  decennial  settlen^ent,  may  not  be  sufficient  in  kself ;  it  does 
Ml  afbrd  direet  evidence  in  itself  to  satisfy  the  requirements 
of  the  law,  that  to  escape  ehhancement  there   should  have 
Wen  a  fixed  rent  for  more  than  twelve  years  before  the  decennial 
Mttlement.     But  at  the  distance  of  time  at  which  we  are  now 
Krired  from  the  date  of  that  settlement,  it  becomes  absolutely 
Meessary,  for  the  purposes  of  justice  and  equity,  that  presump- 
tiou  should  be  made.     It  may  be  that  the  jamabandi  alone 
vovld    be   insufficient    to    found    a    presumption    that    these 
tenres  were  ancient  tenures,  and  that  this  rent  had  existed 
far  twelve  years  before  the  decennial  settlement.    But  this  case 
Am  not  rest    upon    the  jamabandi  alone.     The   subsequent 
iridence  which  has  been  given  in  the  cause,  supports  very 
ibODgly  the  presumption  that  these  tenures  were  ancient  at  the 
^  of  the  settlement ;  how  ancient,  it  is  impossible  to  say. 
Itieems  that  the  lands  now  held  by  the  defendant  had   been 
fcided  into  small  jotes  or  holdings,  and  had  been  held  by 
^Bmerous  tenants,  whose  names  are  found  in  the  old  receipts 
M  the  jamabandi  to  which  reference  has  been  made,  and  the 
VtttB  there  appearing  are  the  same  which  have  ever  since  been 
piicL    These  tenants  from  time  to  time  sold  their  jotes,  and  they 
tee  porchased  by  a  gentleman  of  the  name  of  Tara  Chand 
Boadbopadhya,  to  the  extent    of   236    bigas.     Tara  Chand 

31 
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187S        haying  thus  acquired  the  property,  sold  it  to  those  under  whom 

Bamchundbr  the  present  defendant  claims,  and  at  the  time  of  that  sale  sooft 

9.  transactions  took  place  between  Tara  Chand  and  the  purchase, 

CHUN  DBS     to  Tvhich  the  zemindar  was  a  party.     Their  Lordships  are  of 

opinion  that  those  transactions  in  the  strongest  way  confirm  &• 

presumption  that  the  lands  at  that  time  were  held  under  in 

old  tenure. 

It  appears  that  Eshan  Chunder  Chuttopadhya,  who  was  thei 
the  zemindar,  had  become  surety  for  Tara  Chand,  and  that  ii 
order  to  relieve  himself  from  the  consequences,  and  also  to 
obtain  payment  of  B.s.  1,000  which  Tara  Chand  owed  to 
him,  he  became  ^Hhe  medium,"  as  he  himself  says  in  bit 
ikrar,  of  the  sale  from  Tara  Chand  to  Ram  Chunder  Datt 
But  before  that  sale  took  place,  there  were  some  disputei 
respecting  the  property  and  the  rent ;  and  it  was  to  show  hit 
acquiescence  in  the  sale,  and  to  prove  that  all  those  disputei 
were  at  an  end,  that  Eshan  Chunder,  the  zemindar,  gave  tt 
ihrar  or  agreement  to  Ram  Chunder  Dutt,  the  purchaser. 

This  ikrar  bears  date  the  27th  Magh  1238  (8th  FebroiiJ 
1832);  it  was  registered  on  the  25th  November  1832;  and  ita 
terms  are  most  important.     The  zemindar  refers  to  his  baviig 
given  security,  and  that  Ram  Chunder  Dutt  had  become  the 
purchaser  of  the  tenures  by  ten  deeds  of  sale  for  a  consideratioa 
of  Rs.  10,078  ;  that  he  had  himself  obtained  Rs.  1,000  in  saftia- 
faction  of  the  money  due  to  him,  and  had  been  relieved  boat 
the  liability  which  he  was  under  as  surety  of   Tara  Chand* 
Then  the  most  important  part  follows.     The  ikrar  says: — ^**Brt 
a  dispute  about  mutation  of  names  having  arisen  between  yoa 
and  ourselves,  you   filed   a   petition   against   us   in   the  Ci^ 
Court  of    Zilla    ^Hawaii  Shahr'   (suburbs    of    the   town  oO 
Calcutta,  and  a  perwanna  was  issued  calling  for  an  answer  frofl^ 
us.      Thereupon  we  gave  a  potta  to  you,   after   settling  th6 
rents    according    to    the  jamabandiy   by  mutation   of  names.'' 
When  the  zemindar  refers  to  settling  the  rent  according  to  the 
jamabandiy  he  was  aware  of  the  conveyances  which  had  been 
made   by  Tara  Chaud  to  Ram  Chunder;  conveyances  whiol 
describe  not  an  ordinary  holding  of  a  ryot,  but  something  mod 
more, — a  tenure  which  was  of  value,  and  hereditary. 
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The  deeds  of  sale  are  set  out^  aod  are  all  substantially  to  the  1878 
mie  effect  In  the  part  which  relates  to  the  sale  there  are  Bamchunou 
these  words : — "  I  sell  to  you  the  said  lands  for  a  consideration  ». 
rf  Ss.  2,255,  which  have  been  received  by  me  in  full  and  in  chund^r 
itth.  You  taking  possession  of  these  lands  in  the  manner  held  ^^"' 
ij  me,  and  causing  your  name  to  be  entered  in  the  zemin- 
lar's  sarrishta  by  expunging  my  name,  and  paying  the  rents 
ceording  to  the  jamabandi,  continue  to  enjoy  them  happily, 
dr  after  heir.  The  power  to  sell  those  lands,  or  give  away  in 
ift,  rests  with  you."  These  were  deeds  to  which  the  zemindar 
18  privy.  He  was,  therefore,  aware  that  the  sale  was  of  a 
iDnre  which  was  to  be  held  by  the  purchaser  and  his  heirs, 
ar  after  heir,  at  rents  according  to  the  jamabandi;  not  any 
iw  rents,  but  rents  according  to  the  jamabandi  of  1783, 
Elder  which  the  decennial  settlement  had  been  made.  Now, 
ith  the  knowledge  of  those  conveyances,  the  zemindar,  in  his 
ifttr,  says  this : — "  Thereupon  we  gave  a  potta  to  you,  after 
tttling  the  rents  according  to  the  jamabandi  by  mutation 
I  names."  Why  should  he  have  acceded,  in  the  year  1831, 
>  a  settlement  of  rents  according  to  the  old  jamabandi  of 
783,  if  there  had  been  at  that  time  a  power  on  his  part  to 
ihuice  ?  A  very  long  time  had  elapsed  since  the  settlement, 
■d  it  can  hardly  be  supposed  that  the  value  of  the  lands  had 
ttMined  the  same.  There  is  also  the  strong  fact,  which  was 
xooght  to  his  knowledge,  that  the  large  sum  of  upwards  of 
h  10,000  had  been  given  for  these  very  lands,  which,  upon 
k  hypothesis  of  the  respondent,  must  have  been  immediately 
iberwards  enhanceable  by  the  zemindar  himself. 

Their  Lordships  think  the  above  transaction,  evidenced  by 
k  tirar  and  the  deeds  of  sale,  affords  very  strong  evidence  of 
tt  acknowledgment  on  the  part  of  the  zemindar  that  the  lands 
Hit  held  as  ancient  tenures.  Beference  is  made  by  this  ikrar 
0 1  potta ;  and  there  can  be  no  doubt  that  a  potta  of  some 
iad  was  executed  at  that  time  by  the  zemindar.  Well,  the 
ppellant  has  produced  a  potta  which,  he  says,  is  that  which 
U  granted,  and  on  the  face  of  it,  it  certainly  accords  with  the 
TUT,  and  with  the  rest  of  the  evidence  in  the  case ;  and  if  this 

an  old  tenure^  this  potta  is  entirely  consistent  with  it.    Con- 


DUTT. 
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1878       firmatory  pottas  are  common  in  India ;  and  this  potta,  if  it 

RAMcnu5DBR  really  was  made  in  the  terms  of  that  produced  by  the  appellaili 

V.         must  be  taken  to  be  confirmatory  of  the  tenure  which  tki 

JUOHKS-  , 

oHUNDBs    existed. 

But  it  was  said  that  this  potta  is  not  genuine,  nl 
undoubtedly  the  Courts  below,  the  Principal  Sudder  Ameen  lal 
the  Zilla  Judge,  have  so  found.  It  is  not  usual,  and  eertaiily 
it  is  not  the  desire  of  their  Lordships,  to  interfere  with  the  coa- 
current  findings  of  the  Courts  below  upon  a  question  of  ftoCi 
where  the  case  depends  entirely  upon  such  a  question;  bit 
where  it  becomes  necessary,  in  the  course  of  an  appeal  invith 
ing  other  questions,  for  their  Lordships  to  consider  all  Ai 
evidence,  it  may  be  essential  that  they  should  decide  for  then- 
selves  whether  a  particular  document  is  a  genuine  one,  ori 
particular  fact  exists  one  way  or  the  other,  for  the  purpose  of 
satisfactorily  disposing  of  the  appeal.  Their  Lordships  dean 
to  say  with  regard  to  this  potta  that  they  are  not  fully  satiefiel 
with  the  reasons  on  which  it  was  rejected  by  the  Courts  beloVt 
They  cannot  but  think  that  great  weight  is  due  to  the  evidenei 
of  the  zemindar,  Eshan  Chunder ;  for  although  he  was  untUi 
from  his  blindness  to  see  the  document,  yet  when  it  was  read 
over  to  him,  he  gave,  without  hesitation,  his  opinion  that  it  wt8 
the  potta  he  had  granted.  It  was  an  important  potta,  not 
likely  to  have  escaped  his  recollection ;  and  whether  he  reool* 
lected  all  the  terms  of  it  or  not  is  immaterial,  when  he  had  die 
impression  on  his  mind,  if  he  is  speaking  the  truths  that  he  bal 
granted  a  confirmatory  potta  of  the  maurasi  rights  of  tbe 
tenants.  However,  their  Lordships  are  of  opinion  that,  evei 
without  the  potta,  the  evidence  is  sufficient  to  support  ihe 
contention  on  the  part  of  the  appellant,  namely,  that  these  weie 
old  tenures  in  the  nature  of  kadimi  tenures  existing  more  thtf 
twelve  years  before  the  decennial  settlement,  and  therefore  BOt 
liable  to  enhancement  on  the  part  of  the  zemindar. 

With  regard  to  the  26  bigas  not  included  in  the  deeds  of 
sale  from  Tara  Chand,  their  Lordships  think  that  the  evidenoe 
proves,  without  the  aid  of  these  deeds,  that  they  were  kadim 
tenures  of  tbe  same  nature  as  those  on  which  the  larger  quantity 
was  held. 
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With  regard  to  the  judgment  on  the  special  appeal,  their        1878 
rdihipa  find  that  the  High  Coart  did  not  go  into  the  evidence  b^mghundbb 
ifloertain  whether  there  was  an  ancient  tenure,  which  might         v, 
ibliah  freedom  from  enhancement,  although  the  potta,  which     chundbb 
Courts  below  had  declared  not  to  be  proved,  had  never         ^'^^ 
ited.      No    doubt,    the    High   Court  was  limited   on  the 
cial    appeal    to   the  consideration  of  the  law;    they  were 
iged  to  assume  that  the  potta,  which  had  been  found  not  to 
genuine,  was  a  document  which  could  confer  no  title.    But 
J  appear  to  have  founded  their  judgment  upon  the  assumption 
ler  that  the  case  had  been  put  upon  the  potta,  and  that  no 
er  case  had  been  made,  or  that  Ram  Chunder  Dutt  by  accept- 
:  a  potta  had,  as  it  were,  attorned  to  the  zemindar  under 
i  potta,  and  acknowledged  that  he  had  no  older  title.      Their 
rdahips  think  that  is  not  the  correct  view.     They  have  already 
d  that  in  their  opinion  a  potta  may  be  a  confirmatory  grant 
ly,  and  that  there  is  nothing  in  accepting  such  a  grant  incon- 
tent  with  the  presumption  that  a  prior  title  existed.     It  seems 
have  scarcely  been  a  sufficient  reason  for  not  going  into  the 
dy  title  that  Sam  Chunder  Dutt  had  taken  a  potta,  the 
mis  of  which  the  High  Court  were  unable  to  ascertain. 
Upon  these  grounds  their  Lordships  think  that  the  judgments 
f  the  Courts  below  must  be  reversed. 

The  conclusion  at  which  their  Lordships  have  arrived  upon 
M  right  to  enhance,  renders  it  unnecessary  to  determine  whether 
k  ootice  was  properly  served  or  not.  It  appears  that  the 
Uodpal  Sudder  Ameen  and  Zilla  Judge  differed  upon  that 
ttnt,  the  first  Judge  finding  that  the  notice  was  not  well  served, 
^second  that  it  was.  Their  Lordships  desire  to  say  that  they 
ive  great  doubt  whether  the  evidence  sufficiently  shows  that 
M  ootice  was  properly  served.  If  it  had  been  necessary 
^determine  that  point,  the  evidence  must  have  been  narrowly 
oked  at  to  see  if  any  presumption  could  have  been  raised 
At  Bam  Chunder  Dutt  was  keeping  out  of  the  way  at  the 
ne  that  it  was  attached  to  his  door.  Their  Lordships  are  of 
inion  that  in  cases  of  substituted  service,  that  is,  service 
bstituted  for  the  personal  service  which  the  Statute  requires 
erever  it  is  practicable,  the  Courts  should  take  care  to  be 
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1878       satisfied  that  the  condition,  on  which  alone  sabatitnted  wetm. 


jumchurdbb  is  goody  exists,  namely,  that  the  person  who  ought  to  be 


V. 

JUOHRS- 

CHUNDBB 

DUTT. 


personally  is  keeping  out  of  way.     It  will  not  be  sufficiefit 
show  that  the  notice   has  been   attached  to  the  door, 
the  condition  which  renders  such  a  mode  of  service  good 
been  first  established  to  the  satisfaction  of  the  Court. 

In  the  result  their  Lordships  will  humbly  advise  Her  Msjf 
to  reverse  the  decrees  of   the   Courts  below,  and  to 
that  the  suit  should  be  dismissed,  and  that  the  appellant 
have  his  costs  in  the  Courts  in  India  and  of  this  appeal 


Appeal  aUmi>dt 


Agent  for  the  appellant :  Mr.  Wilson. 


Agents  for  the  respondent :  Messrs.  Barrow  and  Barton. 


♦PC. 

1873 
March  28. 


BAJA  PIRTHEE  SINGH  (Defendant)  v.  RANI  RA JKOOEB  tM 

RANI  SIBCOWAR  (Plaintiit.) 

[On  appeal  from  the  High  Court  of  Judicature,  North- Western  FiroiriiiNl]' 

Hindu  Law —  Widow^^Mavntenance-^Reiidenee —  UnchoBtUg, 

A  Hindu  widow  is  not  bound  to  reside  in  her  deceased  husband*!  finaffi 
house ;  and  she  does  not  forfeit  her  right  to  maintenance  out  of  her  husbiaft^ 
estate  by  going  to  reside  elsewhere,  unless  she  leaves  her  husband's  booiel 
the  purpose  of  unchnstitj,  or  for  any  other  improper  purpose. 

Arrears  of  maintenance  may  be  awarded. 

This  suit  was  brought  in  the   Court  of  the  Subordioih:;^ 
Judge    of    Agra,    in    November    1868,    bj    the    respondeiii 
the  fourth  widow  of  Raja  Petumber  Singh,  against  her  litl  1 
husband's   adopted   son,   who   was  also  his  sole  heir  and  tlM 
general  devisee  and  administrator  under  his  will.     She  clumfli 
Bs.  23,000  as  arrears  of  maintenance^  and  also  future  maintenaooi 


*  Pre*ent  ;--Sia  J.  W.  Colvile,  Sib  B.  Peacock,  Sm  Montaqux  &  Smsif 

AND  Sib  Bobebt  P,  Collisb, 


Xn.]  PRIVT  COUNCIL.  239: 

6  rate  of  R«.   250  per  mensem ;  the  husband's  property        1878 
'  estimated  at  two  lakhs  a  year.     The  claim  was  based  on  ^ja  Pirthkb 
eneral  Hindu  law,  and  also  upon  the  terms  of  the  husband's         r. 

Rant 

which  however  did  not  specify  any  amount  for  maintenance,    Rajkoosk. 
nerely  directed  that  the  Ranis  should  be  supplied  after 
;ath^  as  formerly,  with  necessary  provision  for  life  and  all 

expenses,  such  as  charities,  which  it  was  directed  should 
ther  increased  than  diminished.  The  Raja  died  in  1845. 
manager  under  his  will  fixed  and  continuously  paid  Rs.  150 
nth  as  maintenance-money  to  each  of  the  four  Ranis.  The 
lant,  when  he  came  of  age,  in  1853,  confirmed  that  arrange* 
.  But  in  1861,  the  respondent  quitted  her  late  husband's 
y  house,  and  went  to  reside  with  certain  relatives  of  her 

and  for  seven  years  thereafter  received  no  maintenance 
r  from  the  appellant  or  from  her  husband's  estate, 
le  defence  was,  that  in  so  quitting  the  family  house,  the 
)ndent  aeted  contrary  to  the  provisions  and  intention  of  the 
and  to  the  family  custom.  The  will,  however,  was  silent 
le  point  of  residence,  though  it  directed  that  the  Ranis  should 
retfted  with  observance  and  respect.  Charges  of  unchastity 
s  made  by  the  appellant,  but  were  subsequently  abandoned. 

Subordinate  Judge  by  his  decree  in  the  suit  in  December 
)  fixed  the  rate  of  maintenance  at  Rs.  150  a  month,  and  pro- 
d  accordingly  both  for  arrears  and  for  future  maintenance. 

High  Court  (Turner,  C.J.,  and  Spankie,  J.)>  on  the  4th 
^  1870,  afiSrmed  that  decree,  fixing  however  Rs.  200  as  the 
ler  rate  at  which  the  maintenance  should  be  assessed  (1). 
he  defendant  appealed  to  Her  Majesty  in  Council. 

T.  Leith,  Q.C.  (Mr.  J.  Arathoon  with  him),  for  the  appel- 
,  contended  inter  alia  that  there  was  not  on  the  evidence  any 
fication  for  the  respondent  leaving  her  husband's  house,  and 
such  act  was  a  violation  of  her  duty  as  a  Hindu  widow,  and 
id  her  right  to  maintenance;  see  Colebrooke's  Digest, 
V,  y.  481  ;  1  Macnaghten's  Hindu  Law,  p.  104  ;  Elberling, 
7,  p.  75;  Dayakrama  Sangraha,  Ch.  i,  8.2,  v.  4;  SirF. 
laghten'e  Cons,  of  Hindu  Law,  p.  62. 

(1)  2  Allahabad  H.  C,  170. 
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1878 Mr.  Grady,  for  the  respondent^  contended  that,  notwitfastaad- 

^*^Siwoh""'  ^"o  ^^^  departure  from  her  husband's  house,  she  had  a  Ghai|i 
V-  upon  his  estate  for  her  maintenance-allowance  and  other  ezpemea, 
RuKooBB.  He  Cited  Cossinauth  Bysack  v.  Hurrosoondery  Dossee  (1),  OmI 
Debea  v.  Kishen  Munee  Debea  (2),  and  Seebosunderee  Dottier^: 
Kistokissore  Neoghy  (3),  in  which  case  it  was  referred  to  tkir 
Master  to  settle  the  account  of  maintenance  from  the  husbmlk: 
death,  Jadumani  Dossee  v.  Kheytramohan  Shil  (4),  a  decuioft 
which  proceeded  upon  a  judgment  of  the  Privy  Council,  and  drtlH 
opinion  of  the  pundits  in  the  case  first  cited.  The  Ramm^ 
case  (5),  and  Shurno  Moyee  Dassee  v.  Gopal  Lall  Doss  (C)]i 
and  Shamachuru  Sircar's  Yyayastha  Darpana  (2nd  EdiL,  {M 
46,  46,  47.)  f. 

The  judgment  of  their  Lordships  was  delivered  bj  ' 

Sir  B.  Peacock. — This  was  a  suit  brought  by  Rani  Bajkooo;^ 
against  Raja  Pirthee  Singh  to  recover  arrears  of  maintenance, 
also  to  have  a  decree  for  future  maintenance.  Raja  Pirthee 
was  the  adopted  son  of  Raja  Petumber  Singh,  and  the  pi 
was  the  fourth  or  youngest  of  the  four  widows  left  by  the  late 
The  Subordinate  Judge  gave  a  decree  in  favor  of  the  "^vaSaifl 
which  was  appealed  to  the  High  Court,  who  supported  tkit^ 
decision  and  increased  the  amount  of  maintenance  awarded  by  itf .; 
From  that  decision  there  is  an  appeal  to  Her  Majesty  W:, 
Council,  which  we  now  have  to  consider. 

The  defence  set  up  by  the  adopted  son  was  that  the  plaintiff-l 
had  been  provided  with  maintenance  so  long  as  she  lived  irid^'^j 
the  family  of  her  deceased  husband,  but  that  she  had  quittei- 
his  house  for  improper  purposes.     He  says — ^*  The  defenWv 
provided  the  plaintiff  with  maintenance  so  long  as  she  remiliil'' 
in  Ava*'  (that  waB  the  family  house),  *^  according  to  the  fiuiilf  ' 
custom.     In  186 1,  the  plaintiff,  disregarding  her  husband'iB  hcBflr*  1 
left  for  Kotah  with  Bholanath,  contrary  to  the  terms  of  the  iriB 
and  the  family  custom,  and  became  an  abandoned  charactSKi  *] 

(1)  2  Mori.  Dig.,  198;     and  in  the  (3)  2  Tay  &  Bell,  190. 
P.    C,    Clarke*8  Add.   Co.,    91,    and  (4)  Vyavastha  Darpana,  3S4. 
Morton's  Rep.,  85.  (5)  12  Moore*8  I.  A.,  397. 

(2)  7  Sel.  Rep.,  270.  (6)  Monh.,  497. 
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Tkis  being  so,  ehe  has  lost  her  right.     Even  after  this  the        1S78 
dtfendant,  to  avoid  scandal  and  to  oblige  her,  and  relying  on  Raja  Pirthbb 
kr  promise  that  she  would  no  more  let  Bholanath  have  any         v. 
,  looess  to  her,  allowed  her  lodgings  at  Durrijapur,  and  regularly    Bajkoobb. 
took  care  of  her  maintenance.     The  plaintiff's  claim  for  mainte- 
^  Biiice  prior  to  the  institution  of  the  suit  is  therefore  illegal, 
k  tad   her    claim  for  interest  is  also  illegal,  the  payment    of 
ivUfih  was   never   stipulated.     The   plaintiff  has  nevertheless 
I  Bol  parted  with  Bholanath,  ue.,  she  has  continued  to  act  and 
jUiave  contrary  to  her  promise,  disregarding  the  honor  and 
[sMtom  of  the  family,  and  has  not  left  off  her  former  bad  habits. 
>  She  has,  therefore,  no  right  under  the  Hindu  law  to  have  a 
namtenance  fixed  for  her  for  the  future."    Now,  that  defence 
on  the  part  of  the  defendant  has  not  been  proved,  and  has 
been  very  properly  given  up.     The  plaintiff  alleged  that  some 
.Aqmte  arose  between  her  and  the  elder  widow  with  regard  to 
^ut  jewels  which  she  did  not  make  out ;  and  she  has  not  made 

Eany  cause  for  leaving  the  residence  of  her  late  husband  any 
e  than  the  defendant  has  made  out  his  defence.  The 
itioD,  therefore,  comes  to  this, — whether  a  Hindu  widow 
llmtM  her  right  to  maintenance  by  reason  of  her  leaving  her 
^JHnband's  house,  provided  she  does  not  leave  for  the  purposes 
[  tf  unchastity  or  for  any  other  improper  purpose. 

Several  cases  have  been  cited  upon  this  point,  and  it  will  be 

,  II  well  to  refer  in  the  first  instance  to  a  case  which  was  decided 

^Ifjdie  Privy  Council,  as  that  is  one  of  the  highest  authority. 

k.Ibtt  was  a    suit    by     Cossinauth  By  sack  v.    Hurrosoondery 

Ikuee  (1)  which  was  tried  in  the  Supreme  Court  in  Calcutta, 

i*:h  whidi  the  Chief  Justice,  Sir  Edward  Hyde  East,  gave 

k  jiigment.     The  question   was  put  to  the  pundits,  whether  a 

''lidow  was  deprived  of  her  property  upon  the  ground  of  her 

hmng  left  her  deceased  husband's  residence.      Sir  Edward 

Hyde  East  says : — ''  Upon  the  last  ground  of  error  the  pundits 

lave  uniformly  answered  that  the  widow  was  not  bound  to 

£fe  with  her  husband's  relatives*     The  eighth  question  put 

by  the  Court  to  their  pundits  was : — If  a  widow  from  a  just 

(1)  2  Mori.  Dig.,  198 ;  and  in  the  P.  C,  aarke*8  Add.  Ca.,  91,  and 

MortOQ*B  Eep.,  85. 

32 


24S  BENGAL  LAW  REPORTS.  [TOL IIL 

1878       cause  cease  to  reside  in  the  family  of  her  hoaband,  doei  she 
BuaPirthbs  thereby  forfeit  her  right  of  succession  to  her  deceased  husband^ 

SnioH  , 

9.         estate  ?    ^.  If  a  widow^  from  any  other  cause  but  for  unchaiM 
£ajkoobb.   purposes^  cease  to  reside  in  her  husband's  family^  and  take  op 
her  abode  in  the  family  of  her  parents^  her  right  would  not  bi 
forfeited."    He  certainly  goes  on  to  say :  ^'  Here  there  was  agool 
cause  at  the  time,  namely,  the  extreme  youth  of  the  wi&b 
and    no    pretence    was    made    of  the  prohibited    cause."    It  i 
was  alleged   that,    having   left  the  residence  of  her  deeeaiei  ; 
husband,  and  having  refused  to  reside  with  the  fanuly,  dn  i 
did  not  forfeit  the  property  which  she  had  taken*     That  cm 
was  appealed  to    Her  Majesty  in  Council,  and  was  deddad 
on  the  24th  June  1826.     The  opinion  of  the  Judicial  Committii 
was  delivered  by  Lord  Gifibrd.    He  says  : — *^  With  respect  to 
the  last  supposed  ground  of  error  in  this  decree  which  wil 
assigned  by  the  appellants,  namely,  that  it  was  not  ordered  I9 
either  of  the  decrees  that  Uurrosoondery  Dosaee  should  rendl 
with,  or  under  the  care,  protection,  and  guardianship  ot  tfcl ; 
appellants,  who,  as  the  surviving  brothers  of  Bissonauth  Bynd^  ^ 
were  alone  entitled  to  have  the  care,  protection,  and  guardiiB* 
ship  of  his  widow,  the  pundits  appeared  to  be  unanimous  in  tbi 
opinion   that  a  Hindu   widow  is  not   bound   to   live  with  b« 
husband's  relatives."     That  is  the  principle  laid  down*    Thti 
says  his   Lordship : — '^  I  will  read  the   answer  to  the  &i^^ 
question  put,  which  will  explain  what  the  Hindu  law  is  upon  Aa  j 
subject,  and  in  that  it  appears  the   other  pundits  who  wen 
called  in  agreed,  or  at  least  they  expressed  no  objection  to  tbB  , 
opinion  pronounced.     The  question  put  is  this : — '  If  a  widow 
from  a  just  cause  ceases  to  reside  in  the  family  of  her  husbtn^ 
does  she  thereby  forfeit  her  right  of  succession  to  her  deceased  h«r 
band's  estate  ? '  The  answer  is : — ^  If  a  widow,  from  any  other  Gamo 
but  unchaste  purposes,  ceases  to  reside  in  her  husband's  fiunilyi 
and  takes  up  her  abode  in  the  family  of  her  parents,  her  rigliti 
would  not  be  forfeited.'  "    Then  his  Lordship  goes  on  to  say  ^' 
^^  Now,  it  was  not  pretended  in  this  case  that  she  had  removed 
from   the   protection   of   her    husband's    family    for   undisitiB 
purposes.  She  was  only  of  the  age  of  fourteen  years  at  the  deadi 
of  her  husband.    His  brothers  were  young  men,  and  she  thougU 
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it  more  pmdent  and  decoroas  to  retire  from  their  protection^  and        ift73 
tiTt  with  her  mother  and  her  family  after  the  husband's  death.  Raja  Pibthbb 
Therefore  it  appears  quite  clear  from  the  answers  given  by  the  v, 

punditB  that  she  did  not  forfeit  the  right  of  succession  to  her  rajkoobie. 
husband's  estate  on  account  of  removing  from  the  brothers 
if  her  late  husband ;  that  they  had  no  right  to  insist  upon  her 
lot  withdrawing  from  them  in  order  to  put  herself  under  the 
KTOtection  of  her  mother ;  and^  therefore,  there  appears  to  be 
10  foundation  to  that  extent  for  the  appeal."  The  reasons  given^ 
kat  she  was  only  of  the  age  of  fourteen  years  at  the  death  of  her 
Lisband^  and  that  his  brothers  were  young  men,  do  not  appear 
0  be  the  reasons  upon  which  that  decision  was  founded.  It 
ns  merely  pointed  out,  as  their  Lordships  understand  the 
idgment,  for  the  purpose  of  showing  that  the  widow  was  not 
moTing  from  her  husband's  house  for  unchaste  or  improper 
vrposea. 

It,  therefore,  appears  that  a  Hindu  widow  is  not  bound  to 
ende  with  the  relatives  of  her  husband ;  that  the  relatives  of 
ler  husband  have  no  right  to  compel  her  to  live  with  them ;  and 
kat  she  does  not  forfeit  her  right  to  property  or  maintenance 
Merely  on  account  of  her  going  and  residing  with  her  family,  or 
Icavbg  her  husband's  residence  from  any  other  cause  than 
iiidiaste  or  improper  purposes. 

That  decision  is  quite  in  accordance  with  the  vyavasthas  which 

ws  quoted  by  Shamachuru  Sircar  in  his  book  called  Vyavastha 

Otopana.     At  p.  370,  Vyavasthas  Nos.  199  and  200  are  thus 

tftted :— •*'  Should  a  woman  without  unchaste  purposes  quit  the 

fauly  house,  and  live  with  her  parents  or  other  relations,  yet  still 

ik  is  entitled  to  maintenance.     The  widow,  however^  is  not 

ttdded  to  maintenance  by  residing  elsewhere  without  a  just 

tuie,  if  she  was  directed  by  her  husband  to  be  maintained  in  the 

haSij  house."    The  husband  in  tliis  case  left  a  will,  but  he  did 

lot  impose  any  condition  upon  either  of  his  widows  to  reside  in 

111  family  house  after  his  death.     He  wrote  a  letter  to  the 

Collector,  in  which  he  stated  that  he  did  not  wish  that  his 

vidows  should  have  the  management  of  his  property,  and  put  the 

property  into  the  hands  of  a  mooktear,  because,  he  said,  it  was  of 

Diportance  to  maintain  the  reputation  of  his  family.    But  it  is  no 
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oMire  tluui  mny  other  Hinds  gentlcnuB  woold  deairey  diat 


9. 
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•^'g^""  death  his  property  should  not  be  jeopardized,  that  the  repototN 
of  hij  widows  ahould  be  maintained,  and  that  they  ahoold  ii 
destroy  the  repatation  of  his  family  by  destroying  the  repotalis 
of  themselves. 

It  has  been  held  that  the  Hindu  law  does  not  reqnin  i 
Hinda  widow,  for  the  purpose  of  ■n^i»i^w*w»g  her  repotstipi 
necessarily  to  lire  with  her  husband's  relatiTea.  She  does  «i 
injure  her  reputation  by  living  with  her  own  mother  or  hi 
own  father.  It  is  laid  down  as  a  rule  of  law  that  she  is  not  bonsj 
to  live  with  her  husband's  relatives.  The  decision  of  the  Priij 
Council  was  quite  in  accordance  with  those  texts  of  the  Hisii 
law  referred  to  by  Shamachum  Sircar. 

In  the  case  of  Shibasundari  Dasi,  the  widow  of  Goliekdoft 

der,  cited  in  Baboo  Shamschum  Sircar's  book  at  psge  381,  ii 

which  Sir  Lawrence  Peel  delivered  a  judgment,  it  iq^esid 

that  Shibasundari  Dasi,  widow  of  one  Golackchnnder,  who  dial 

durinj^  his  father  Rammohan's   lifetime,  voluntarily  left  th 

family  house  ('^  voluntarily,"  that  is  to  say,  without  any  etna 

except  her  own  will  and  desire),  and  sued  the  defendants,  wb 

were  the  surviving  sons  and  representatives  of  the  other  Mi 

of  Bammohan,  for  separate  maintenance :   a  verbal  reference  lai 

been  made  to  three    respectable  Hindus,   Kashinath   Malli^ 

Gobindachunder  Baneijea,  and  Bammohan  Neoghi,  who  awardel 

Bs.  12  per  month  as   sufficient   allowance  to  her,   she  beis{ 

allowed  apartments  in  the  family  house,  and  food.     Sir  Lawmei 

Peel  said : — *^  We  think  she  is  entitled  to  a  separate  maintenanoik 

The  words  ^  food  and  raiment'  being  too  vague  and  ambiguous  0 

expression,  we  must  refer  it  to  the  Master  to  inquire  and  report 

whether  the  amount  offered  was  just  and  proper  with  refereaoi 

to  her  situation  in  life."  Then  in  another  case : — ^'Srimati  Maado- 

dari  Debi,  the  eldest  of  the  two  widows  of  Tilakram  Pakm 

a  Hindu  native  of  Bengal,  filed  a  bill  against  his  son,  prajing 

that  defendant '  may  set  forth  a  full,  true,  and  perfect  account  ol 

the  property,  and  may  be  compelled  by  a  decree  to  pay  her  tb 

same.' "    I  believe  it  was  not  made  a  question  about  her  haviii| 

left  the  father's  house,  but  in  that  case  arrears  of  maintenaac 

were  awarded  to  her  and  future  maintenance  secured. 
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There  was  also  the  case  of  Jadumani  Dossee  y.   Kheytra^        1873 
}mkmn  Shit  (1%  in  which  Sir  Lawrence  Peel,  having  considered  Kaja  Pirthss 
fte  whole  question^  laid  down  the  law  in  a  clear  and  explicit         v. 

Every  one  who  is  acquainted  with  Sir  Lawrence  Peel    Bajkoobb* 


■uist  have  the  highest  respect  for  his  opinion  upon  all  questions 
rf  this  kind.  He  delivered  the  judgment  of  the  Court.  He 
laid  :-»'^  The  question  is,  whether  a  Hindu  childless  widow,  who5 
RMne  short  time  after  the  death  of  her  husband,  uncompelled  by 
ttnelty  or  ill  usage,  left  the  house  of  the  family  of  her  deceased 
kuband,  to  dwell  at  first  in  the  house  of  her  own  father,  and 
nbsequently  with  her  aunt,  living  with  her  own  relations,  the 
nesidence  being  in  all  respect  a  proper  one,  and  her  conduct 
loimpeached,  forfeits  her  right  of  maintenance  out  of  the  property 
ridch  was  that  of  her  deceased  husband  in  his  lifetime  and  which 
lad  devolved  on  his  heirs."  There  the  question  was  whether  the 
■iociple  which  had  been  laid  down  in  the  case  cited  from  the  Privy 
ilbinicil^  which  was  applicable  to  property  inherited  by  a  widow 
bom  her  deceased  husband,  was  applicable  to  a  case  of  main- 
Mumoe.  Sir  Lawrence  Peel,  after  referring  to  some  conflicting 
Mhorities,  said: — "  This  state  of  the  authorities  has  induced  us 
b  examine  closely  into  the  law  on  the  subject.  We  should  not 
bentate  to  follow  the  decisions  of  the  Sudder  in  preference  to 
Ihose  of  our  own  Court,  if  they  appeared  to  us  to  be  at  once 
iMire  just  and  more  conformable  to  the  Hindu  law.  We  have 
isleiided  to  follow  the  Privy  Council.  The  Privy  Council 
}mf  on  the  subject  of  the  right  of  the  Hindu  widow  to  return 
-tedie  home  of  her  parents,  laid  down  a  broad  I'ule,  upon  which 
i'l  is  not  desirable  to  infringe.  That  Court  says  : — ^  It  was 
>  Ht  pretended  that  she  had  withdrawn  herself  for  unchaste 
linposes.  She  was  only  fourteen  at  the  death  of  her  husband, 
[  h  brothers  were  young  men ;  and  she  thought  it  more  prudent 
'  ad  decorous  to  retire  from  their  protection  and  live  with  her 
Mother  and  her  family  after  tlie  husband's  death,  therefore  it 
ippeara  quite  clear  from  the  answers  given  by  the  pundits,  that 
Ae  did  not  forfeit  the  right  of  succession  to  the  husband's  estate 
account  of  removing  from  the  brothers  of  her  late  husband ; 

(1)  Vjayastha  Darpana,  384. 
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1873  that  they  had  no  right  to  insist  on  her  not  withdrawing  hendf 
Baja  PiRTiiBB  from  them^  in  order  to  put  herself  under  her  mother's  proteetkm*' 
0.  The  decisions  of  that  Court  must  of  course  give  the  law  to  alt , 
rajxoobb.  Courts  here.  The  answer  of  the  pundits,  which  the  Priiy 
Council  adopts^  is^  that  ^  if  a  widow,  from  any  other  cause  bok: 
unchaste  purposes,  ceased  to  reside  in  her  husband's  family  uA. 
took  up  her  abode  in  her  parents'  family,  her  rights  are  aol 
forfeited.' "  Then  he  says : — "  In  the  Privy  Council  the  questioi , 
was  whether  the  Hindu  heiress  forfeited  her  estate,  by  selectiif : 
without  impropriety  her  father's  roof  for  her  residence.  But  i^ 
is  to  be  observed  thai  the  opinion  of  the  pundits  was  genenDf  ^ 
expressed  as  to  forfeiture  of  rights,  and  the  Court  expreurf' 
in  general  terms  that  the  widow  had  a  right  under  dit 
circumstances  to  select  that  residence,  and  could  not  be  oufr* 
pelled  to  reside  under  the  roof  of  her  husband's  family.  TUi' 
freedom  of  choice  had  respect  to  causes  as  applicable  to  i' 
widow  not  an  heiress,  as  to  one  who  inherited;"  meaning  to 
say,  that  the  rule  which  had  been  laid  down  was  equally  sf^ 
cable  to  a  case  of  maintenance  as  it  was  to  the  case  of  propertf 
which  the  widow  had  inherited ;  that  is  to  say,  that  she  ml 
entitled  to  a  freedom  of  choice,  and  that  unless  she  leftthl 
residence  of  her  deceased  husband  for  unchaste  purposes,  flbi 
could  not  be  deprived  either  of  the  property  which  she  hii 
inherited  from  him,  or  be  deprived  of  maintenance  which  the 
Hindu  law  requires  the  heirs  of  her  husband  to  provide 
for  her.  ' 

TVo  are,  therefore,  not  now  deciding  the  question  for  the  fint 
time.  We  are  not  now  for  the  first  time  laying  down  a  rale 
upon  this  subject.  In  the  case  of  Skurno  Moye  Dossa  t^ 
Gopal  Lall  Doss  (1),  the  widow  sued  for  maintenance,  and  it 
was  held  that  she  was  entitled  to  that  maintenance  notwidH 
standing  she  had  left  the  residence  of  her  deceased  husbtni 
The  Court  said, — ^^  In  this  case  a  widow  sues  for  maiptenanoe. 
The  defendant,  who  is  her  step-son,  objects  that  she  resides  in  the 
house  of  her  father,  and  alleges  that  she  i^,  therefore,  notenUtled 
to  maintenance.     The  widow  alleges  that  she  left  the  family  hoM 

(1)  Marsh.,  497. 


'OL.  XIL]  PRIVY  COUNCIL.  247 

she  was  tortured  or  rendered  uncomfortable^  but  did        1878 


ol  proye  that  allegation.     We  find,  however,  that  it  is  laid  Haja  Pirtbbb 
own  in  the  Vyavastha  Darpaua  of  Shamachum  Sircar,  the         v. 
iirned    interpreter    of  the     late    Supreme     Court,    toL    I,    Bajkoobb. 
.  319,  8.  160,  that   *  should  a  woman  without  unchaste  pur- 
Qses  quit  the  family  house,  and  live  with  her  parents  or  own 
ikfcions,    yet    still    she    is  entitled  to  maintenance ; '  and  in 

161,  '  The  widow,  however,  is  not  entitled  to  maintenance  by 
lading  elsewhere  without  a  cause  if  she  was  directed  by  her 
Bsband  to  be  maintained  in  the  family  home.'  We  think,  there- 
opSy  that  the  widow  is  entitled  to  retain  the  decree  for  mainte- 
mee  which  she  has  obtained,  and  dismiss  the  appeal." 

In  this  case  their  Lordships  are  of  opinion  that  there  was  no 
iwstion  by  the  husband's  will  which  rendered  it  necessary  for 
li  widow  to  reside  in  her  husband's  house.  The  case  of  a  widow 
very  different  from  the  case  of  a  wife.  A  wife  of  course  can- 
it  leave  her  husband's  house  when  she  chooses,  and  require  him 
»  provide  maintenance  for  her  elsewhere ;  but  the  case  of  a 
idow  is  different  All  that  is  required  of  her  is  that  she  is  not 
k  leave  her  husband's  house  for  improper  or  unchaste  purposes, 
Bd  she  is  entitled  to  retain  her  maintenance,  unless  she  is  guilty 
t  imchastity,  or  other  disreputable  practices,  after  she  leaves 
bt  residence. 

The  case  was  tried  by  a  Subordinate  Judge,  in  this  instance, 
^  was  a  BUndu,  and,  therefore,  must  be  acquainted  with  the 
kbits,  usages,  and  religion  of  Hindus ;  and  he  thought  that  the 
tidow  having  left  the  husband's  house,  was  still  entitled  to  her 
iMintenance,  and  he  awarded  her  the  sum  of  Bs.  150  a  month, 
Vith  a  sum  of  money  calculated  at  that  rate  for  the  years  during 
^Uch  she  had  not  been  allowed  maintenance.  The  case 
Vh  appealed  to  the  High  Court,  and  that  Court  thought  that, 
knng  regard  to  the  amount  of  the  husband's  property,  the 
ridow  was  entitled  to  a  larger  sum ;  and  they  awarded  her 
llintenance  at  the  rate  of  Bs.  200  a  month.  Their  Lordships 
b  not  think  it  necessary  to  disturb  that  decision.  The  amount 
f  maintenance,  it  is  stated  in  the  Vyavastha  197  in  Shamachum 
liicar's  book,  should  be  fixed  with  reference  to  the  proprietor's 
itate.    Now  in  this  case  the  deceased  husband  left  property  to 
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the  extent  of  two  lakhs,  or  £20,000,  a  year.     It  does  not  appeal 

*^fii^S""  their  Lordships  to  be  excessiTe,  even  though  he  left  four  wido 


**  that  each  of  those  widows  should  have  a  maintenance  allowa 

Bavi 

BuKoon.  at  the  rate  of  Bs.  200  a  month,  equal  to  £240  a  year.  Lo 
ing  to  the  state  in  which  a  widow  is  bound  to  live  and 
religious  duties  which  she  is  called  upon  to  perform,  it  does  i 
appear  to  their  Lordships,  having  reference  to  the  property 
the  deceased  husband,  that  this  widow  ought  to  receive  a  1 
sum  than  that  which  has  been  awarded  to  her  by  the  High  Con 
namely,  Rs.  200  a  month. 

Some  question  was  made  as  to  the  right  of  the  widow 
recover  past  arrears.  A  case  was  cited  from  the  Madras  Hi 
Court  (1)  in  which  arrears  were  awarded;  in  the  case  alao 
which  Sir  Lawrence  Peel  gave  that  elaborate  judgment  ttf  wU 
I  have  referred,  arrears  of  maintenance  were  awarded  to  t 
widow,  as  well  as  a  decree  in  her  favor  with  regard  to  fiito 
payments. 

Under  these  circumstances  their  Lordships  are  of  opm 
that  the  decision  of  the  High  Court  is  correct,  and  they  i 
therefore  humbly  recommend  Her  Majesty  that  that  decree 
affirmed,  with  the  costs  of  this  appeaL 

Appeal  dismissed. 
Agent  for  the  appellant :  Mr.  H'ilson. 

Agents  for  respondent:  Messrs.  Frank,  Richardson,  and  SsA 

(1)  See  2  Mad.  H.  C,  36. 
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APPELLATE  CRIMINAL. 


Before  Mr,  Justice  Olover  and  Mr.  Justice  Pontifez. 

In  THS  iiATTBB  OF  THB  Pbtition  OF  BELIUOS.*  1873 

August  18 

Mt/  Procedure   Code  (Act  X  of  1872 J,  ss,  283,  286,  294,  fr  297— _Jl??l__ 
ision — Power  of  High   Court — "  Material  Error  " — Privileged  Com" 
ieations, 

ere  the  High  Court  sent  for  the  record  of  a  case,  and  it  appeared 
rom  doubtful  whether  the  evidence  was  sufficient  to  support  the 
tiODf  the  Court  refused  to  interfere,  there  being  no  material  error 
',  or  in  the  proceedings,  which  rendered  such  conviction  illegal  and 
per. 

Gloyeb,  J.— The  power  of  the  High  Court  under  s.  294  of  Act  X  of 
I  limited  to  sentences  and  orders  passed  by  subordinate  Courts  as  distinct 
judgments  of  such  Courts,  and  a  judgment  cannot  be  interfered  with 
It  in  cases  where  the  law  gives  an  appeal  on  the  facts),  unless  it  be 
1  that  it  is  contrary  to  law. 

•  FoRTiFBx,  J,— The  High  Court  cannot,  under  s.  294  of  Act  X  of 
interfere  with  a  conviction,  unless  there  has  been  some  material  error 
r  which  renders  such  conviction  illegal  and  improper  in  law. 
iUe. — Communications  between  a  prosecutor  in  a  criminal  case  and  his 
ej,  and  between  the  attorney  and  his  clerk,  as  to  the  case,  are  not 

r  a  charge  of  cheating  made  by  one  Kally  Doss  Bonnerjee 
i8t  the  prisoner  Belilios,  one  Toolsee  Doss  Nundy,  and 
'9y  the  accused  Toolsee  Doss  was  arrested,  and  thereupon 
Deputy  Magistrate  who  tried  the  case  recorded  the  prose- 
^s  evidence  in  the  presence  of  Toolsee  Doss  alone.     The 

deposed  to  by  the  prosecutor  were  shortly  as  follow:— 
i  he^  the  prosecutor,  having  come  to  Calcutta  for  the  pur- 

of  selling  indigo,  casually  met  the  prisoner  Toolsee,  with 
a  he  was  unacquainted ;   that  Toolsee,  under  pretence  of 

liminal  Motion,  Ko.  116  of  1873,  from  aa  order  of  the  Sessions  Judge  of 
UPe^gvuMit  dated  the  25th  July  187S. 

83 
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-  finding  a  purchaser  for  an  indigo  factory  belonging  to  tki 


mattkr'of  prosecutor^  took  him  ^  a  house  where  the  j  met  the  other  person 
^F  BiuLi^r  accused ;  that  Belilios,  representing  himself  to  be  tlie  agent  d 
a  rich  Begum^  agreed  to  purchase  the  factory  on  her  aocomft 
for  the  sum  of  Bs.  80,000^  of  which  Bs.  16,000  were  to  be  piil 
down  as  earnest-money ;  in  payment  of  this  sum  Belilios  pro- 
posed to  give  the  prosecutor  a  promissory  note  for  Bs.  WfXQ^ 
the  prosecutor  to  return  Bs.  4^000,  to  which  the  latter  assented} 
that  on  the  following  day  the  prosecutor  handed  over  to  Belilifli 
the  Bs.  4^000,  which  were  taken  by  one  of  the  prisoners  to  tiM 
pretended  Begum ;  that,  after  some  delay,  Belilios  informed  titf 
prosecutor  that  the  Begum  refused  to  part  with  the  note,  or  ti 
return  the  Bs.  4,000,  but  stated  that  if  the  prosecutor  wouU 
call  at  the  house  on  the  following  day,  he  should  receive  tte 
Bs.  16,000 ;  but  that,  when  he  did  call  as  arranged,  he  found  thit 
all  the  accused  persons  had  decamped;  that  he,  the  p^08^. 
cutor,  informed  an  acquaintance,  Nobo  Foddar,  and  one  Ghasee^ 
ram,  how  he  had  been  duped,  and  described  the  persons  wIm 
had  cheated  him,  whereupon  Qhaseeram  guessed  their  namef  i 
and  that  by  Qhaseeram's  advice  he  laid  a  charge  against  them; 
that  a  few  days  thereafter  Ghaseeram  told  the  prosecutor  tint 
the  accused  were  anxious  to  compromise,  and  offered  to  depoot 
Bs.  2,000  with  some  person  whom  all  parties  could  trust;  that 
the  prosecutor  suggested  Nobo  Foddar,  and  that  Bs.  2,000  is 
currency  notes  were  accordingly  deposited  with  Nobo  by  on« 
Zahoorooddeen  ;  that  thereupon  the  prosecutor,  accompanied  bj 
Zahoorooddeen  and  one  Mahomed  Lutif,  went  to  Mr.  Sims,  the 
prosecutor^s  attorney,  and  stated  that  he  wished,  if  possible,  to 
withdraw  the  charge,  as  he  feared  that  iie  should  be  unable  to 
prove  it ;  and  that  Mr.  Sims  made  some  statement  to  the  Police 
Magistrate  of  Sealdah  in  the  prosecutor's  presence,  which  state- 
ment, however,  being  in  English,  the  prosecutor  could  not  under- 
stand. 

The  accused  Belilios  subsequently  surrendered.  The  other 
parties  charged  absconded. 

At  the  trial  before  the  Deputy  Magistrate,  the  prisoner 
Belilios  reserved  his  cross-examination  of  the  witnesseSs 
among  whom  were   Nobo  Foddar  and  Ghaseeram^   till   the 
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•ge    was   framed,    and    afterwards    was   not    allowed   by        1878 
Deputy  Magistrate  to  recall  such  witnesses.     He  there-      Iwthb 
Q  obtained  an  order  from  the  High  Court,  directing  the »"»  P«TiTxojr 
»aty  Magistrate  to  recall  such  witnesses  for  the  purpose  of 
B-examination ;  but  in  the  interim  Nobo  Poddar  had  died, 

Ghaseeram  had  left  Calcutta.     In  defence  the  prisoner 

lies  cited  as  witnesses  the  following  amongst  other  persons, 

Mahomed  Lutif,  Mr.  Sims,  his  clerk,  and  the  Police  Magis- 

i ;  the  last-mentioned  of  whom  deposed  that  Mr.  Sims  on 

fing  to  withdraw  the  case  represented  that  it  was  a  similar 

to  that  of  David  Duff,  in  which  money  alleged  to  have 

stolen  was  in  reality  lost  in  gambling.    The  Deputy  Magis- 

refused  to  allow  questions  to  be  put  to  Mr.  Sims  or 
derk  as  to  the  communications  made  to  them  by  the 
Ksutor  with  reference  to  the  withdrawal  of  the  case,  on 
ground  that  such  communications  were  privileged,  and 
tfiised  to  allow  the  prisoner  to  examine  Mahomed  Lutif 
.  the  same  ground.  He  ultimately  convicted  Belilios 
Toolsee  Doss,  and  sentenced  the  former  to  two  years' 
!0U8  imprisonment  and  a  fine  of  Ks.  1,000,  and  the 
r  to  one  year's  rigorous  imprisonment  and  a  fine  of 
500;  and  he  ordered  the  Ks.  2,000,  which  had  been 
sited  with  Nobo  Poddar,  and  the  amount  of  the  fines,  to 
anded  over  to  the  prosecutor. ' 

dilios  and  Toolsee  Doss  both  appealed  to  the  Sessions 
jc.  The  latter,  while  holding  that  the  Deputy  Magistrate 
correct  in  his  view  that  the  communications  made  by  the 
scutor  to  Mr.  Sims  and  his  clerk  were  privileged,  intimated 
the  suppression  of  such  evidence  would  prejudice  the  case 
he  prosecution,  and  the  prosecutor  thereupon  consented  to 
being  examined  on  this  point.  The  clerk  deposed  that  the 
icutor  admitted  he  had  lost  the  money  by  gambling,  and 
ed  to  withdraw  the  charge.  Mr.  Sims  stated  that  he 
ot  understand  Bengali,  and  took  all  the  instructions  in  the 
through  the  medium  of  his  clerk,  but  that  he  was  never 
icted  to  withdraw  the  case,  and  did  not  tell  the  Police 
strate  that  it  was  a  gamblinr;  one,  similar  to  that  of  David 
;  that  the  remark  as  to  the  similarity  of  the  two  cases  was 
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1878        made  bj  the  Police  Magistrate  himself,  and  that  he  (Mr.  Sim), 

In  thb      merely  assented.     The  Judse  refused  to  allow  any  evidence  tok. 

TBI  PxTiTxoN  given  as  to  what  passed  between  Mr.  Sims  and  his  clerk  in  oxdc 

OF  Bbulios. 

to  explain  the  discrepancies  in  their  evidence.     With  refeieMi 
to  the  evidence  of  the  Police  Magistrate,  he  observed  that  M 
weight  could  be  attached  to  it,  as  he  had  evidently  thronghoik. 
labored  under  the  impression  that  the  case  was  a  gambling  OM. 
Upon  the  whole  case,  as  presented  to  him,  the  Judge  acqnitt4;j 
Toolsee  Doss,    but  convicted  Belilios  under    s.    417  of  ikii 
Penal  Code,  and  sentenced  him  to  rigorous  imprisonment  fas  tb 
months  and  a  fine  of  Bs.  1 ,000  ;  and  he  ordered  the  Bs,  S,( 
deposited  with  Nobo  Poddar  to  be  given  to  the  proaecutor. 

Upon  the  application  of  the  prisoner  Belilios,  the  High  Conbj 
sent  for  the  record  of  the  case. 

Mr.    Woodroffe  and  Mr.    W.  Jackson  (with  them  Mr.  /•  &  J 
Leslie)  for  the  prisoner. 

The  Advocate- General  (Mr.  PattZoffg.)  for  the  GbveinmeBt 

Mr.  Woodroffe  contended  that  the  refusal  of  the  Ma^tnli 
to  allow  the  witnesses,  whose  cross-examination  had  been 
reserved  by  the  prisoners,  to  be  recalled,  was  irregular,  fsA 
prejudiced  the  prisoner  in  his  defence,  and  also  amounted  to  t 
material  error  in  the  proceedings  which  would  justify  dil. 
Court  in  interfering  under  s.  297  of  the  Criminal  ProcedoU 
Code;  and  that  both  the  Magistrate  and  the  Judge  wereil^ 
error  in  holding  that  the  communications  which  passed  between 
the  prosecutor  and  Mr.  Sims'  clerk,  and  between  Mr.  Sini 
and  his  clerk,  were  privileged.  [The  Advocate-Gtnfri 
admitted  that  in  his  opinion  these  communications  were  not 
privileged.]  The  learned  Counsel  then  proceeded  to  show 
that  the  evidence  was  insufficient  to  support  the  convictioD. 
[Glover,  J. — It  is  unnecessary  for  you  to  go  into  the  evi- 
dence, as  we  are  of  opinion  that  on  the  evidence  the  priBoner 
ought  not  to  have  been  convicted.]  That  being  so,  the  Court 
will  interfere  under  s.  297.  [Pontifex,  J. — Have  we  that 
power?]  The  record  of  this  case  having  been  sent  for,  the 
ELigh  Court  can,    under   s.   294   of  the   Criminal  Prooednre 
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>k  into  the  propriety  as  well  as  the  legality  of  the        1878 

or  order  passed  bj^  and  also  the  regularity  of  the  pro-      ii^  tub 

Id,  the  subordinate   Courts.      By   s.   295  the  ZillaTHB  Pritxov 

IS  the  power  to-  send  for  the  record  of  a  case^  and 

lelf  as  to  the  legality  only  of  the  sentence  or  order  passed 

bordinate    Court.     [Qloyeb^  J. — If  your  contention 

here  may  be  two  appeals  in  every  criminal  case.]     There 

The  powers  of  revision  of  the  High  Court  have  been 

by  the  new  Criminal  Procedure   Code.    There  is  a 

listioction  between  ss.  294  and  295  ;  in  the  latter  there 

ition  of  ^'  propriety/'  and  some  meaning  must  be  given 

ord  in  s.   294.     [Pontipex,  J. — The  propriety  of  a 

may  refer  to  the  amount  of  it.]     The  new  Criminal 

e  Code  (Act  X  of  1872)  is  founded  on  decisions  of  the 

arts  determining  their  power^  and  it  is  submitted  the 

ire  did  intend  to  extend  the  powers  of  revision  of  the 

art.     The  record  of  the  case  being  now  here>  the  Court 

297  can  pass  such  judgment^  sentence^  or  order  as  it 

t.     [Pontipex,  J. — There  must  be  a  material  error 

the  Court  to  proceed  uuder  s.  297,  and  to  direct  an 

.]     A  failure  of  justice  is  a  material  error,  and  the 

'justice  here  has  prejudiced  the  prisoner  in  his  defence; 

L     Justice  may  as  much  require  that  the  facts  should 

into,  where  the  lower  Court  has  gone  wrong  upon  the 

where  it  has  gone  wrong  in  law — Queen  v.  Koonjo 

The  words  " material  error"  in  s.  297  are  "  equivalent 

flfect  of  s.  283" — Queen  v.  Ramkanu  (2).     [Ponti- 

{.  L.  R.,  14,  at  p.  18.  missed  a  complaint  brought  by  the 

re  Mr,  Justice  Phear  and      prisoner    without    examiniDg  certain 
fr.  Justice  Ainslie,  witnesses    called    by    him,   and   had 

ordered  him  to  be  prosecuted  under 
i  25M  January  1873.  s.  211  of  the  Penal  Code.    Under  this 

order  the  prisoner  was  tried  and  sen^ 
^tJEEN  V.  RAMKANU.*  tenced  to  one  month*s  rigorous  impri* 

sonment. 
Procedure  Code  (ActXof         The  Sessions  Judge,  being  of  opi- 
.  297 — **  Material  Error,*^      nion  that  the  Deputy  Magistrate  acted 

illegally  in    ordering  a  prosecution, 
(pnty  Magistrate  had  dis-      referred  the  case  to  the  High  Court. 

*  fitlereooe  from  the  Sessions  Judge  of  Oottaok. 
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1878       PEX,  J. — The  story  told  by  the  prosecutor  may  seem  improViHft 
Ik  thb      to  us,  but  it  was  not  so  in  the  opinion  of  the  lower  Court]  It 

MATTKR  OF  '         ^  *  ^  •* 

FHi  Petitiok  is  submitted  that  the  question  now  is  what  does  this  Court  cofr 

ofBblilios.  *  /•      1     1 

sider.  The  order  of  the  Judge  here  is  not  more  final  thia  n 
order  of  a  Judge  sitting  with  Assessors,  and  if  in  the  latter  ctn 
the  verdict  was  not  warranted  by  the  evidence,  this  Court  wooll 
set  it  aside — Queen  v.  Elalii  Bax  (1);  see  also  Queen  v.  Rtjr 
coomar  Boss  (2),  which  was  a  case  tried  by  a  jury.  This  Gomt 
will  not  uphold  a  conviction  which  it  thinks  is  an  improper  oni 
The  order  of  the  Judge,  that  the  sum  of  Bs.  2,000  depodtel 
with  Nobo  Poddar  should  be  handed  over  to  the  compluiuoii 
was  made  without  jurisdiction  and  should  be  reversed. 

The  Advocate-General  contended  that  there  was  no  appeal  to 
the  High  Court  from  the  judgment  of  the  lower  Appellate 
Court.  S.  286  of  the  Criminal  Procedure  Code  says:— "No 
appeal  shall  lie  from  auy  judgment,  sentence,  or  order  of  a 
Criminal  Court,  except  in  the  cases  provided  for  by  this  Ad,  or 


Be  stated  his  opinioD,  however,  that  which  says  that : — "No  finding  or 

the  complaint  was  a  a  false  one ;  that  tence  passed  by  a  Court  of  competot 

the  prisoner  did  not  distinctly  state  jurisdiction  shall  be  reversed  or  altered 

what    the  witnesses,  who  were  not  on  appeal  on  account  of  any  error  or 

called,  were  expected  by  him  to  prove,  defect,  either  in  the  charge  or  in  tb 

and  that  those  who  were  examined  proceedings  on  or  before  trial,  or  ob 

gave  no  reliable  evidence  in  support  account    of  the  improper  admisnot 

of  the  prisoner's  complaint,  and  some  or  rejection  of  any  evidence,  or  bj  vtj 

of  them  directly  contradicted  him.  misdirection  in  any  charge  to  a  joiTi 

unless  such  error  or  defect  has  ooci- 

The  judgment  of  the  High  Court  sioned  a  failure  of  justice." 
was  delivered  by  Here,  according  to  the  view  vhidi 

the  referring    Judge    himself  t&keii 

Pheab,  J. — Although,  as  the  Judge  there  has  been  no  failure  of  jos^ 

points  out,  there  has  been  error  in  the  inasmuch  as  it  would  appear  that  tlM 

proceedings,  still  it  does  not  seem  to  charge  which  the  prisoner  origioallT 

be  a  material  error  within  the  mean-  made  was  in  reality  a  false  charge,  ind 

ing  of  s.  297  of  the  new  Criminal  Pro-  therefore  the  prisoner  has  been  rightly 

cedure  Code,   such  as  would  justify  convicted.     We,     therefore,    do    not 

our  setting  aside  the  proceedings  on  think  it  necessary  to  interfere  with 

the  trial  and  the  conviction.    For  that  the  conviction  or  sentence, 
purpose  the  error  must  be  material ; 

and  we  think  that "  material"  in  s.  297        (1)  B.  L.  R.,  Sup.  Vol.,  459. 
ia  equivalent  to  the  effect  of  s  283,        (2)  10  B.  L.  li.,  App.  36. 
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Ij  any  law  for  the  time  being  in  force."    This  case    comes  up        1878 
«nder  s.  294.     Under  that  section  the  lenjality  of  a  sentence  or      ^"  t"» 

MATTUB  OP 

ttderean  be  inquired  into,  but  there  is  no  mention  of  a  judgment,  thb  Pbtitiov 
nd  therefore,    under  this  section,  the  judgment  of  the  lower 
Appellate  Court  cannot  be  inquired  into.     [Pontipex,  J. — 
DaiiDg  been  shown  an  irregularity,  cannot  we  inquire  into  the 
leDteoce  ?]    That  depends  on  what  the  irregularity  was ;  here  the 
rregalarity  complained  of  was  that  certain  questions  were  not 
flowed.  The  provisions  of  s.  297  are  very  stringent.  The  object 
£  the  revision  sections  is  not  so  much  to  do  justice  as  to  amend 
rr^nlarities,  and  that  being  the  case,  no  person  has  a  right  to  be 
leard  either  personally  or  by  Counsel ;  see  last  portion  of  s.  297. 
PoKTiFEX,  J.— "Material  error"  in  s.  297    may   mean    an 
Ror  on  which  the  sentence  is  founded.]     Yes,  but  here  there  was 
to  inch  error.    Does  a  judgment  come  within  the  meaning  of 
^  a  judicial  proceeding"  mentioned  in  s.  297  ?    A  selitence  would 
t  included  in  those  words.   [Pontifex,  J. — "  Judicial  pre- 
ceding" in  8.   297  must  mean  the  whole  matter;  that  section 
ires  us  power  to  pass  sentence.]    "Judicial  proceeding"  is 
cfined  in  s.  4,  and  it  is  submitted  that  a  judgment  is  only  part 
fa  judicial  proceeding.     The  concluding  paragraphs  of  s.  297 
mit  the  effect  of  the  first  paragraph,  or  they   are   only  illus- 
rative  of  the   cases  in  which  this  Court  will  interfere.     The 
ises  referred  to  are  appeals  from  cases  tried  by  juries,  and 
re  not  applicable.     The  learned  Counsel  admitted  that  the 
rder  of  the  lower  Court  as  to  the  Bs.  2,000  deposited  with  Nobo 
*oddar  was  erroneous. 

Mr.  Woodroffe  in  reply. — As  to  the  argument  that  the  con- 
ladiDg  paragraphs  of  s.  297  limit  the  first  portion  of  that 
idioD,  that  is  negatived  by  the  case  of  Moonshee  Abdool  Kadir 
Dkm  V.  The  Magistrate  of  Purneah  (1).  It  is  absurd  to  say 
lat  the  High  Court  can  call  for  the  record  of  a  case,  and  then 
las,  not  such  an  order  as  it  thinks  fit,  but  an  order  or 
fitence  which  the  lower  Court  thought  proper,  and  of  which 
is  Court  does  not  approve. 

Cur,  adv.  vult. 

(1)  11  B.  L.  B.,  App.  8 ;  see  p.  14. 
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1878  The  following  judgments  were  delivered : — 

Inthb 
mattsb  of 

THB  PsTiTioH      Gloyeb,  J.   (after  shortlj  statins  the  facts),  continnel- 

op  Bbuuos.  *  o  f 

Mr.  Woodroffe,  for  the  accused  Belilios,  contends  that  dn 
Judge's  proceedings  were  irregular^  and  that  he  committal 
various  illegalities  in  the  conduct  of  the  trial,  which  materiallf 
prejudiced  his  client's  defence.  Mr.  WoodroiFe  also  contends  tkt 
under  the  provisions  of  s.  294  of  the  Code  of  Criminal  Procedoii^ 
this  Court  can  go  into  the  whole  case  and  decide  whether  dtf 
judgment  of  the  Court  below  has  been  warranted  by  iki 
evidence. 

It  will  be  convenient,  I  think,  to  consider  the  last  objeotka 
first.  By  s.  294  we  are  empowered  to  consider  the  legality  m 
propriety  of  "  any  sentence  or  order  passed;"  by  which  I  undafr 
stand  that  an  illegal  or  improper  sentence  or  order  may  be  lek 
right  by  the  High  Court,  as  for  instance,  where  a  man  is  sentenoei 
to  seven  years'  rigorous  imprisonment  for  the  offence  of  hurt,  or 
when  a  man  is  called  upon  to  furnish  security  to  keep  the  p6iiBi 
without  any  evidence  having  been  taken  as  to  the  likelihood  rf 
a  breach  of  it :  here  the  sentence  and  order  would  have  beet 
illegal  and  improper,  and  this  Court  would  have  applied  I 
remedy  under  the  section.  But  the  section  does  not  say  thift 
the  High  Court  may  consider  the  propriety  of  the  judgmeit 
passed  by  the  Court  below  :  and  that  the  omission  in  s.  294  wii 
intentional  is,  I  think,  shown  by  the  wording  of  s.  296,  whick 
allows  a  judgment  by  a  subordinate  Court  to  be  reported  on  hf 
a  Sessions  Judge  or  Magistrate  to  the  High  Court  when  it  ii 
contrary  to  law.  A  great  difference  is  made  between  **  sentenoei 
or  orders"  and  "judgments;"  the  one  may  be  altered  or  Mt 
aside  for  illegality  or  impropriety,  the  other  can  be  reversed  fof 
illegality  alone.  And  were  it  not  so,  it  would  be  difficult  to 
understand  the  meaning  of  s.  286.  That  section  limits  tbe 
hearing  of  appeals;  but  if  the  word  "propriety"  allows  tlni 
Court  to  take  up  every  case  of  revision  from  a  Sessions  Judge 
and  decide  it  on  its  merits,  it  would  give  an  appeal  which  the 
law  nowhere  contemplates,  viz.y  a  second  appeal  on  the  ftcti 
from  the  decision  of  the  Magistrate  who  originally  tried  the  case 
This,  it  seems  to  me,  is  an    unanswerable    objection    to  th< 


TOL  XII,] 


HIGH  COURT. 


2ri7 


JMiniDg  which  the  learned  Counsel  would  place  on  the  terms        i878 
if  I,  294.     That  section  is,  I  consider,  limited  to  "  sentences  and      i^  ^hk 

.  .  .  MATTBROF 

men    as  distinct  from  ^'judgments/'  and  that  the  latter  cannot  thk  Prtittoit 
le  interfered   with    (except   in    cases   where    the    law   gives 
n  appeal  on  the  facts)^  unless  it  be  shown  that  the  judgment  is 
Mitrary  to  law. 

Bnt   then  it  is  contended  that  there  have  been   illegalities 
fa  the  judgment.     These  are  said  to  be  the  Deputy  Magis- 
Inte's,  and  the  Judge's  refusals  to  allow  certain  witnesses  to  be 
cross-examined,  and  their  rulings  that  certain  communications 
Bide  to  some  of  those  witnesses  were  privileged.     The  Advo- 
Cite-General  has  very  fairly  admitted  that  he  is  not  prepared 
to  support    the  Judge's  decision   on  these   points:  and   there 
moL  be  no   doubt,   I   think,   that   the  accused  ought  to  have 
ken  allowed  an  opportunity  of  cross-examining,  and  that  the 
f:  •ommanications  between  Sims  and  his  clerk  were  not  privileged. 
f*  But,  after   all,    what    does    the    objection    amount   to  ?     The 
Mwera  which  the  accused  expected  or  hoped  to  elicit  from 
f-:lhflso  witnesses  had  reference  to  the  prosecutor's  original  state- 
ment that  the  money  had  been  lost  by   gambling,   and   both 
;Bbu  and  his  clerk  admitted  clearly  that  Kally  Doss  had  made 
Alt  statement.     The  other  witnesses  could  have  done  no  more, 
■ad  the  Judge  took  the  point  into  careful  consideration,  and  with 
il  (all  perception  of  the  improbabilities  attaching  to   the  prose- 
' Qatar's  story.     He  weighed  the  evidence  of  the  Deputy   Magis- 
trate Coomar  Harendra  Krishna,  of  Mr.  Sims,  and  of  his  clerk, 
•dmitting  that  Kally  Doss'  story  of  the  gambling  had  been  told 
to  them,  but  on  the  whole  thought  that  '^  he  ought  not  to  find 
©■  it"  (I  use  the  Judge's  own  words)  "  that    there   was   any 
[■  gambling.'^    Allowing,  therefore,  that  the  Judge  was  wrong  in 
M  permitting  certain  examinations,  and  in  not  insisting  on  the 
tmll  of  certain  witnesses,  can  it  be  said  that  there  has  been  any 
^material  error"  in  his   "  proceedings "   such    as  is   required 
Ij  8.  297  ? 

Bat  it  18  contended  further  that  the  evidence  on  which  the 
Jadge  relied  was  so  manifestly  insufficient  for  conviction  that 
the  result  has  been  a  failure  of  justice,  and  that  this  amounts  to 
a  **  material  error  in  the  judicial  proceedings"  of  the  Court 

34 
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187S        below  each  as  to  allow  of  our  interfering  under  a.  297  and  oC 

Ihthb      annulling  the  judgment     But  I  am  by  no  means  preparedto 

THE  Pbtition  go  this  length.     I  do  not  think  that  I  should  have  eon?ictiel 

OF  BSLIUOS.    ^  ^ 

the  accused  Belilios  on  the  evidence  to  be  found  on  this  recora. 
His  testimony  was  entirely  uncorroborated,  and  was  moreoTtt 
inconsistent  with  his  previous  acts,  besides  being  highly  impm- 
bable,  still  I  cannot  say  that  the  Court  below  was  undoubtedly 
wrong  in  believing  Kally  Doss'  evidence,  or  in  allowing  so  littb 
weight  to  that  of  Mr.  Sims  and  his  clerk.  The  Judg^  (il 
officer  of  unquestioned  ability  and  long  experience)  had  then 
witnesses  before  him,  and  so  had  advantages  in  forming  u 
opinion  which  this  Court  cannot  have,  and  if  he,  after  a  caiefid 
and  deliberate  weighing  of  that  evidence,  came  to  a  concloaioi 
unfavorable  to  the  accused,  I  do  not  think  ihat  this  Court 
/  would  be  justified  in  interfering  under  s.  297,  however  mndi  it 

might  hold  a  contrary  opinion  as  to  the  value  of  the  evidence. 

One  portion,  however,  of  the  Sessions  Judge's  decision  mut 
be  altered.  The  Advocate-General,  on  the  part  of  the  Ciowii 
has  admitted  that  the  order  of  the  Sessions  Judge,  direetuf 
the  payment  of  the  Rs.  2,000,  previously  deposited  by  Zahoorood- 
deen,  to  Kally  Doss,  cannot  be  sustained,  and  there  is  certainly 
nothing  on  the  record  whereby  the  accused  can  be  in  any  wty 
connected  with  this  money,  or  to  show  that  the  Bs.  2,000  fomel 
any  part  of  the  sum  obtained  by  the  cheating.  So  much  tlieie- 
fore  of  the  Sessions  Judge's  order  must  be  set  aside,  and  tka 
money  will  be  returned  (if  it  has  been  paid  to  the  prosecutor) 
to  the  party  by  whom  the  money  was  deposited,  or  to  to 
representatives.  With  this  exception,  I  hold  that  no  ground 
has  been  made  out  for  our  interference  where  we  have  jurifldio- 
tion  to  interfere,  and  that  on  the  merits  of  the  case  we  have  bo 
power  to  interfere  at  all. 

I  would  therefore  reject  this  application.  The  accused  mu^ 
surrender  to  his  bail  and  be  committed  to  jail  to  underg^^ 
his  sentence. 

PoNTiPEX,  J. — The  record  in  this  case  was  called  for  under 
s.  294,  Criminal  Procedure  Code,  upon  an  application  made  by 
the  petitioner  stating  that  irregularities  had  occurred  in  the 
proceedings  of  the  Courts  below  sufficient  to  induce  this  Courf 
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bmtiafy  itself  as  to  the  legality  or  propriety  of  the  sentence        187S 
fused  by  tlie  lower  Court.  In  trb 

The  irregularities  complained  of  were  as  follows : — 1  j^ — That  thr  Pbtitiov 
be  lower  Court  had  directed  payment  to  the  prosecutor  of 
iMiiiof  Bs.  2,000  standing  in  deposit,  and  over  which  it  had 
0  jnriediction.  2ndly. — That  certain  questions  proposed  to  be 
iked  by  the  defendant's  Counsel  of  some  of  the  prosecutor's 
itnesses  had,  on  the  alleged  ground  of  privilege,  been  stopped 
f  the  Court,  and  that  two  witnesses,  who  had  been  examined  for 
le  complainant  in  the  original  investigation  before  the  Magis- 
ite,  had  not  been  produced  for  cross-examination  by  the  prisoner. 
With  respect  to  the  first  irregularity,  the  Advocate-General 
IB  oonceded  that  the  lower  Court  had  no  jurisdiction  to  deal 
ith  the  Rs.  2,000 :  and  the  order  of  the  lower  Court  must  be 
Ddified  so  far  by  directing  the  refund  of  the  Bs.  2,000  to  the 
inon  (or  his  representatives)  who,  in  pursuance  of  the  order 

tbe  lower  Court,  paid  that  sum,  if  it  has  been  paid,  to  the 
Qsecutor. 

With  respect  to  the  questions  proposed  by  the  prisoner's 
(mnsel  having  been  stopped  on  the  ground  of  privilege,  the 
et  is  that  in  the  lower  Appellate  Court,  the  questions,  which 
id  originally  been  stopped,  were  put  and  answered ;  and  with 
upect  to  the  prisoner  not  having  had  the  opportunity  of  cross- 
nunining  two  of  the  original  witnesses  for  the  complainant,  it  is 
ifficient  to  say  that  the  lower  Court  has  not  relied  on  either 
f  those  witnesses,  and  its  decision  would  undoubtedly  have 
een  the  same  if  those  two  witnesses  had  never  been  examined. 

Bot  it  has  been  argued  on  behalf  of  the  prisoner  that  the 
Mrd  in  the  case  having  on  proper  and  sufficient  grounds  been 
tilled  for  and  examined  by  this  Court,  we  may  now  apply 
Hmelves  to  the  whole  evidence  in  the  lower  Court,  and  if  we 
^der  the  conviction  improper,  we  may,  under  ss.  294  and  297, 
^erse  it  and  pass  such  judgment,  sentence,  or  order  as  we 
Itinkfit 

I  tm  of  opinion  that  under  s.  294  we  have  no  power  to 
Bterfere  with  the  conviction,  unless  there  has  been  some 
Hiterial  error  of  law  which  renders  such  conviction  illegal  and 
iproper  in  law.     I  am  further  of  opinion  that  there  has  not  in 
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1873        this  case  been  aiiv  such  material  error  inlaw  as  would  authoriie 
^  '*""       us  to  interfere  with  the  conviction  ;  and  if  the  conviction  standi^ 

MATTBK  OK  ^ 

THB  Pktition  I  cannot  say  that  the  sentence  is  an  improper  one  for  the  offence 

OF  Bklilios.  ,  ,  . 

for  which  the  prisoner  has  been  convicted. 

Upon  first  hearing  the  evidence,  I  was  strongly  inclined  to 
think  that  I  should  not  myself  have  considered  it  suffidait 
for  a  conviction,  and  even  now,  if  I  were  jurying  the  prisoiui 
on  the  evidence  taken  in  the  Courts  below,  I  should  myself 
discharge  the  prisoner  on  the  ground  that  the  evidence  was  not 
sufficient  for  his  conviction.  But  I  am  bound  to  say  that,  afte 
a  careful  perusal  of  all  the  papers  in  the  case,  the  judgment  ef 
the  Court  below  does  not  seem  to  me  to  rest  upon  such  a  weak 
foundation  of  evidence  as  I  at  first  supposed.  I  think  there  en 
be  no  doubt  upon  the  evidence  that  the  prosecutor  did  ewt 
some  share  or  interest  in  indigo  factories.  It  is  immaterial  te 
the  propriety  of  this  conviction  whether  such  indigo  factory,  er 
the  prosecutor's  interest  therein,  was  of  the  value  of  Bs.  80,000? 
The  questions  are  has  the  prosecutor  any  interest  in  any  indige 
factory,  and  did  he  attempt  to  sell  such  interest  for  Rs.  80,000? 

There  is  certainly  evidence  on  both  those  points,  and  on  that 
evidence  the  Court  below,  which  is  under  the  law  the  propel 
tribunal  to  come  to  a  final  decision  on  the  facts,  has  convicted 
the  prisoner.     With  such  conviction,  therefore,  we  cannot  inter- 
fere :    and  except  with  respect  to  the  Rs.  2,000,  which  will  be 
repaid  as  before  mentioned,  the  sentence  of  the  lower    Comt 
will  stand. 

^'enUnce  modified. 
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Btfort  Sir  Richard  Couch,  Kt,  Chief  Justice,  Mr,  Justice  Kemp,  Mr.  Justice 
Jachson,  Mr,  Justice  Mitter,  and  Mr,  Justice  Pontifex, 

GOKA    CHAND    MISSER    (Dbcrbe-holobb)  v,  RAJA  BAYKANTO         1873 

NARAIN  SINGH  (Judgmbnt-debtoe).*  ^'^^^'  ^' 

Sfcdgd  Appeal-- Act  VIII  of  1859,  ss,  372,  387— 4c/  XLIII  of  1860,  s.  1— 

Act  XXIII  of  1861,  s.  27. 

Ho  tpeciid  appeal  lies  from  a  regular  appeal  from  an  order  made  in  , 

tneation  of  a  decree  passed  in  a  suit  of  a  nature  cognizable  bj  a  Small 
Obk  Court,  though  the  suit  was  instituted  before  the  passing  of  Act  XLIII 

This  appeal  was  preferred  in  proceediugs  taken  by  the  appel- 

laat  to  execute  a  decree  obtained  by  him  on  25th  May  1848 

-.  fw  Rs.  240,  being  the  amount  claimed  in  his  suit.     The  suit  was 

i..^  of  a  nature  cognizable  by  a  Court  of  Small  Causes  under 

[let  XLIII  of  1860.     Both   the  lower   Courts  held  that  the 

oecution  was  barred  by  limitation.    On  appeal  to  the  High  Court 

die  case  came  on  before  Couch^  C. J.,  and  Glover^  J.^  and  an 

objection  being  taken  that  no  appeal  would  lie,  it  was  referred 

bj  them  to  a  Full  Bench,  with  the  following  remarks  by 

CouCH^  C.J.  (who,  after  stating  the  facts  as  above,  conti- 
Boed). — It  has  been  only  objected  that  a  special  appeal  does  not 
lie  from  the  decision  of  the  lower  Court  on  the  regular  appeal, 
and  a  decision  in  Mobarukoonissa  Begum  v.  Ozeer  Jemadar  (1) 
lias  been  cited  in  support  of  the  objection.  As  our  opinion 
differs  from  that  decision,  we  refer  this  appeal  for  the  final 
decision  of  a  Full  Bench. 

Baboo  Mohini  Mohun  Rot/,  for  the  appellant,  contended  that 
a  special  appeal  would  lie  in  the  present  case,  notwithstanding 

*  Miscellaneous  Special  Appeal,  No.  131  of  1873,  against  the  order  of  the 
jiamtant  Commissioner  of  Zilla  Manbhoom,  dated  the  ^th  February  1873, 
iffinning  the  decree  of  the  Extra  Assistant  Commissioner  of  Rughoonathpore, 
UHed  the  Ist  October  1872. 

(1)  8  W.  R.,  107. 
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2?!? ♦l^e  provisions  of  Acts  XLIII  of  1860  and    XXIII  of  1861, 

Bora  chahd  giuce  tliose  Acts  are  to  be  read  and  taken  as  part  of  Act  VIII 

M188KK  *^ 

*•  of  1859,  by  a.  387  of  which  it  is  provided  that  in  suits  pending 

Batkamto  when  the  Act  came  into  operation,  no  right  of  appeal  which  would 
SiMou.  have  existed  but  for  the  passing  of  the  Act  shall  be  taken  away; 
and  although  s.  387  is  repealed  by  Act  XIY  of  1870,  s.  1  of 
the  last-mentioned  Act  provides  that  it  shall  not  affect  any  estab- 
lished practice  or  procedure.  He  cited  Bholanath  Duit  v. 
Mohadeb  Sheet  (1)  in  support  of  his  contention. 

Baboo  Bhowani  Churn  Dutt,  for  the  respondent,  contended 
that  a  special  appeal  was  expressly  barred  by  s.  27  of  Act  XXTII 
of  1861,  which  was  a  re-enactment  of  s.  1  of  Act  XLIII  of 
1860.  He  cited  the  following  cases: — Soorjo  Coomar  Surwui 
Hoy  V.  Krishto  Coomar  Chowdhry  (2);  see  also  JUobarukoanissiL 
Begum  v.  Ozeer  Jemadar  (3),  Anund  Chunder  Roy  v.  8iiky 
Gopal  Misser  (4),  and  Ram  Jadub  Chatterjee  v.  Ra$h  Mqwh 
Dossee  (5). 

Baboo  Mohini  Mohun  Roy  in  reply. 

The  judgment  of  the  Full  Bench  was  delivered  bj 

Couch,  C.J. — We  are  all  of  opinion  that  an  appeal  does  not 
lie  in  this  case.     The  appeal  will  therefore   be  dismissed  wi 

costs. 

(1)  3  W.  R.,  Mis.,  19.  (4)  8  W.  R.,  1 12. 

(2)  Ante,  p.  224.  (5)  Id.,  821. 

(3)  8  W.  R.,  107. 
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ORIGINAL  CIVIL. 


Before  Mr,  Justice  Macphereon, 

NOCOORDASS  MULLIGK  and  arothbb  v.  JEWRAJ  BABOO.  1878 

March  6. 
emd    Tenant — Holding  over  after  Expiry   of  Term — Monthly  or 

Yearly  Tenancy — Notice  to  quit 

A  and  B  let  a  house  and  premises  in  Calcutta  to  C  under  a  Bengali  lease 
r  a  period  of  three  years  from  Ist  Asar  1273  (14th  June  1866).  Upon 
ion  of  the  term,  C  continued  in  possession  of  the  house,  and  A  and  B, 
rapeatedlj  calling  upon  him  to  deliver  up  possession,  served  on  him 
'.tB  18tii  March  1873,  in  a  letter  written  bj  their  attorney,  a  notice  to  quit 
'-^«i  nr  before  the  1st  day  of  Jaisbta  1280  B.S.,  corresponding  with  tbe 
!JiM  day  of  May  next.**  Held  that  C  after  the  end  of  his  lease  held 
^BMiiy  from  month  to  month,  and  tbat  the  tenancy  was  terminable  by  a 
anth't  notice.  Beld^  further,  that  the  letter  of  the  18th  March  1873  was 
mrfbaent  notice. 

Tbere  is  nothing  which  makes  it  a  necessary  inference  that  a  tenancy  in 
Qdeitta  ia  a  tenancy  by  the  year,  in  the  absence  of  any  special  agreement  to 
At  contrary.  So  far  as  there  is  any  custom  in  Calcutta,  or  any  inference  of 
Act  to  be  drawn  from  mere  occupation  accompanied  by  payment  of  a  monthly 
iBi^  it  IS  that  the  tenancy  is  a  monthly  one. 

This  was  an  action  of  ejectment.  The  plaintiffs  stated  in 
Ifceir  plaint  that  they  let  the  honse  and  premises  No.  12, 
frrmerly  No.  8,  Boopclmnd  Roy's  Street  in  Calcutta,  to  the 
defendant^  by  a  Bengali  lease,  for  a  period  of  three  years 
frcmithe  Ist  of  Asar  1273  B.S.  (the  14th  of  June  1866  A.D.) 
On  the  expiry  of  the  said  term,  they  repeatedly  called  upon  the 
defendant  to  give  up  possession  of  the  house,  and  on  his  failing 
to  do  so,  they,  on  the  18th  of  March  1873,  caused  the  following 
letter  to  be  served  upon  him,  which  was  signed  by  D.  C.  Dutt 
■8   attorney  for  Baboo   Nocoordass    MuUick   and    Bonomally 


SiBy— On  behalf  of,  and  under  instructions  from,  my  clients, 
Baboos  Noeoordass  Mullick  and  Bonomally  Mullick,  your  landlords, 
[  do  hereby  give  you  notice  and  call  upon  you  to  quit  and 
op    poaaession  of  the   house  and   premises  No.  12,  formerly 
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i»78        No.   89   RoopcLund  Roy's  Street,   commonly  called   Punchanani 
N0C00KDA88  Battee,  ia  the  town  of  Calcutta,  in  your  occupation  as  their  teoao 

MULLICK 

V,  or  before  the  1st  day  of  Jaishta   1280  B.S.,  corresponding  will 

Baboo.        \^^  day  of  May  next ;  and  give  you  notice  that,  in  default  th 

my  clients  will  adopt  such  legal  proceedings  agniust  you  to  ejec 

tiierefrom,  as  they  may  be  advised,  without  further  reference.    ] 

this  18th  of  March  1873/' 

The  defendant  did  not  comply  with  the  terms  of  this  h 
and  in  his  written  statement  he  admitted  the  receipt  oi 
letter^  but  contended  it  was  not  sufficient  notice  to  quit. 

Mr.  Branson  and  Mr.  Bonnerjee  for  the  plaintiffs. 

Mr.  Wood  and  Mr.  Tooze  for  the  defendant 

Mr.  Branson  submitted  that  the  written  statement  conti 
no  defence,  as  the  notice   to   quit  was  admitted,  and  he 
prepared  to  prove  that  the  attorney  had  authority  to  give 
notice. 

Mr.  Wood. — The  lease  was  for  a  term  of  years ;  on  es 
of  the  term  the  presumption  would  be  that^  if  the  t€ 
was  allowed  to  continue  to  hold  as  tenant,  the  tenancy  wou 
a  yearly  one,  terminable  only  by  six  months*  notice,  ending 
the  end  of  a  year's  occupation.  Moreover,  the  notice  was 
It  requires  the  tenant  to  quit  on  or  before  the  Ist  day  ol 
month;  if  he  was  in  until  the  1st,  then  a  new  tenancy 
month  began,  and  the  notice  was  therefore  bad  foe  that  moi 
Poole  V.  Warren  (1). 

Mr.  Branson  in  reply. — The  tenant  is  entitled  to  rem; 
possession  until  the  last  moment  of  the  last  day  of  the  m 
and  must  quit  the  instant  after  bis  tenancy  expires, 
ought  to  have  notice  to  go  on  the  anniversary  of  his  en 
Cutting  V.  Derby  (2),  Kemp  v.  Derrett  (3),  and  Doe  v. 
thews  (4);    therefore   the   notice   to   quit  is   quite    good 

(1)  S  A.  &  E.,  M2.  (3)  3  Camp.,  510. 

(2)  Wm.  Bl.,  1075.  (4;  U  C.  B,  675. 
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nthority  has  been  cited  to  support  the  contention  that  a  tenant        i878 
kddiDg  oyer  after  a  term  of  years  becomes  a  yearly  tenant.  Nocoordass 

MULLICK 
V. 

T|»«r|»AT 

Hagphsbson^  J. — I  know  of  no  law  applicable  to  this  case.  Baboo. 
I»]r  which  I  am  bound  to  declare  that  the  tenure  of  the  defendant^ 
ifter  the  expiry  of  the  term  of  three  years  named  in  his  lease, 
riB  a  holding  by  the  year,  any  more  than  that  it  was  a  holding 
br  a  further  term  of  three  years.  There  is  nothing  which 
■ikes  it  a  necessary  inference  that  a  tenancy  in  Calcutta  is  a 
snancy  by  the  year,  in  the  absence  of  any  special  agreement  to 
lie  contrary.  So  far  as  there  is  any  custom  in  Calcutta,  or  any 
nference  of  fact  to  be  drawn  from  mere  occupation  accompanied 
ij  payment  of  a  monthly  rent,  it  is  that  the  tenancy  is  a 
■oothly  tenancy  only;  see  Brojonauth  Mullick  v.  Weskins  (1). 
Iherefore,  I  hold  that  the  defendant,  after  the  end  of  his  lease, 
uU  merely  from  month  to  month,  and  that  the  tenancy  was 
■minable  by  a  month's  notice.  As  regards  the  notice  itself, 
tttink  it  was  sufficient,  because  it  was  substantially  a  notice 
^  quit  at  the  end  of  the  month,  and  a  notice  is  good  if  given 
v  die  anniversary  of  th^  day  on  which  the  tenure  commenced. 
Wre  is  no  doubt  of  the  authority  of  the  attorney  to  give  the 
fdce.  There  will  be  judgment  for  the  plaintiffs ;  with  costs  on 
lie  No.  2. 

Judgment  for  plaintiffi* 
A.ttomey  for  the  plaintiffs :  Baboo  D.  C.  Dutt 

Ittoniey  for  the  defendant :  Mr.  Leslie. 

(1)  2  L  J.,  N.  S.,  163. 


35 


266  BENGAL  LAW  REPORTa  [VOL.  XIC 


FULL  BENCH. 


Before  Sir  Richard  Coueh^  Kt,^  Chief  Justice^    Mr.  Justice  Kemp,  Mr, 
Justice  Jackson,  Mr.  Justice  Qlover,  and  Mr,  Justice  Pontifex. 

1874        JUQESSUR    DEY    (Defbhdaht)  r.  KRITARTHO    MOYEE  DOSSBB 
Jany.  24.  (Plaibtifp).* 


Arbitration,  Reference  to— Powers  of  Appellate  Court — Act  VIII  of  180 

M.  312  j-  313— i4c/  XXIII  of  1861,  #.  37. 

An  Appellate  Court  has  no  power,  even  by  consent  of  parties,  to  refer  t  CHI 
to  arbitration  under  the  arbitration  sections  of  Act  VIII  of  1859,  which  applf 
only  to  Courts  of  original  jurisdiction;  nor  is  such  power  conferred  onii^ 
Appellate  Court  bj  s.  37,  Act  XXIII  of  1861. 

This  suit  was  brought  for  the  recovery  of  money  on  tt: 
adjustment  of  the  accounts  of  a  shop,  the  claim  being  laid  li 
Rs.  4,500.     The  Subordinate  Judge  of  East  Burd wan  made  t 
decree,  by  which  he  awarded  to  the  plaintiff  a  part  of  his  clain . 
and  disallowed  the  remainder.     From  this  decree  there  was  la  • 
appeal  to  the  Officiating  Jud^e.     The  case  was,  with  the  conaeBt 
of  the   parties,   referred  by  that  Court   to  arbitration,  and  u 
award  was  made,  in  the  terms  of  which   the  Officiating  Judg^ 
after  refusing   an   application  to  set  aside   the  award,  made  i 
decree. 

A  special  appeal  was  then  preferred  from  that  decree,  on  tke  ^ 
ground  that  the  reference  to  arbitration  could  not  legally  be' 
made.  The  appeal  came  before  Jackson  and  Glover,  JJ.,  who , 
referred  to  a  Full  Bench  the  question  "  Whether  an  Appellate 
Court  has  power,  by  consent  of  the  parties,  to  refer  a  case  to 
arbitration,"  with  the  following  remarks: — 

Glover,  J.  (after  stating  the  question  referred  continued).—* 

*  Special  Appeal,  No.  805  of  1871,  from  a  decision  passed  by  the  Judge 
of  East  Burdwan,  dated  the  25th  March  1871,  modifying  a  decree  of  the 
Subordinate  Judge  of  that  district,  dated  the  20th  January  1870. 
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[n  Russool  Bibee  v.  Sheikh  Jan  Alt  Chowdhry  {\\  where  I  was 
me  of  the  Judges^  it  has  been  ruled  that  an  Appellate  Court 

.1)  Befort  Mr,  Justice   Glover  and    objections  to  the  award.     But  those 
Mr,  Justice  Miller,  objections  were  overruled  bj  the  Addi- 

tional Judge,  Mr.  Simson,  on  the  6th 
May  1871. 

Somehow    or    other  the  case  was 
subsequently  transferred  to  the  Judge 
JlrMnrtMm,  Reference  to^Powert  of  AppeU    of  the  district,  and  that  officer  being 
Uu  Court—Act  VIII  of  1869,  «.  812  ^    of  opinion  that  an  Appellate  Court  is 
%\%--Aet  XXIII  of  1861,  «.  Zl-^Delay  in    not  competent  under  the  Code  of  Civil 
maHmg  Award,  Procedure  to  refer  a  case  pending  in 

Baboo  Debendro  Narain  Bose  for    appeal   to  arbitration,   set  aside  the 


1874 


juookssur 
Dkt 

9. 

Kbitabtho 

MOYKB 
DOSSBS. 


The  Ist  December  1871. 

EU8SOOL BIBEE  (Plaintiff)  v.  SHEIKH 
JAN  AH  CHOWDHRY  (Dbfjemdant).* 


te  appellant 
Mr,  R,  B.  Twiddle  for  the  respond- 


was 


TsB  judgment  of  the  Court 
4eGferedby 

MiTTBB,  J. — This  suit  was  instituted 


award,  and,  after  hearing  the  appeal  on 
the  merits,  came  to  the  conclusion  that 
the  decision  arrived  at  by  the  Munsif 
was  erroneous. 

We  are  of  opinion  that  the  District 
Judge  had  no  power  to  set  aside  the 
award,  and  that  the  reasons  assigned 


\f  Ae  plaintiff,  now  special  appellant  by  him  in  support  of  his  opinion  that 

Idbre  ua,  for  the  declaration  of  his  an  Appellate  Court  is  not  competent  to 

tide  to  a  piece  of  land,  setting  aside  refer  cases  to  arbitration  are  not  sound 

BMrtain  kobala  set  up  by  the  defend-  in  law.    We  see  no  reason  whatever 

itdf  the  special  respondent.  why  an  Appellate  Court  should  not 

The  Munsif,  after  going  into  the  exercise  in  this  respect  the  same  pow- 

ftidence  produced  by  the  parties,  gave  ers  as  those  possessed  by  the  Court  of 

i decree  to  the  plaintiflT,  holding  that  original  jurisdiction.     The  law,  s.  37 

i»  bill   of  sale    in    question    was  a  of  Act  XXIII  of  1861,  distinctly  lays 

ftrged    and     fabricated     document,  down  that  Appellate  Courts  are  com- 

igiiost  this  decision  an  appeal  was  petent  to  exercise  the  same  powers  in 

preferred  to   the  Additional  Judge,  cases  of  appeal  as  those  conferred  upon 

kr.  SimsoD,  by  the  defendant;  and  theCourtsof  original  jurisdiction.    On 

vliile  the  case  was  pending  on  appeal,  the  face  of  such  express  declaration 

kth parties  agreed  to  have  the  matter  by  the  Legislature,  we  are  at  a  loss  to 

■  (fispute  settled  by  arbitration.    An  make  out  how  the  Judge  came  to  the 

Mitrator  was  accordingly  appointed  conclusion  that  the  reference  to  arbi- 

^the  Court  with  the  consent  of  both  tration  made  by  the  Additional  Judge 

I  poties ;  and  an  award  was  made  by  was  not  warranted  by  law,  and  that  the 

tie  arbitrator,  who  came  to  the  same  award    was  therefore  null   and  void. 

MDdusion  as  the  Munsif  had  done.  The  argument  based  upon  the  use  of 

The  defendant   then   raised   certain  the    viord  "suit**    in  s.  312  of  the 


*    Special  Appeal,  No.  827  of  1871,  against  the  decree  of  the  Judge  of  Zilla  Chitta- 
giBg,  dated  the  27th  May  1871,  reversing  the  decreeeoi  the  Muosil  of  Chowky  Fattick- 
dated  the  22nd  March  1870. 
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has  such  'i>ower^  and  after  full  consideratioii  I  am  still  of  tke 
same  opinioD. 

I  was  at  first  somewhat  doubtful  as  to  the  enunciation  of  the 
principle^  chiefly  on  two  grounds :  1st,  that  where  an  Appellile 
Court  referred  a  case  to  arbitration,  it  would  have  first  to  revene 
the  decision  of  the  Court  below  and  then  make  the  reference,  in 
which  case  there  would  have  been  a  "  final  judgment"  passed  ii 
the  case,  which  would,  under  s.  312  of  the  Procedure  Code^litfB 
prevented  the  reference ;  and  2ndly,  that  where  the  lower 
Court's  order  was  not  formally  reversed  by  the  Judge,  tki 
result  of  the  arbitration  might  be  to  set  aside  the  decision  of  Ae 
Civil  Court,  a  proceeding  which  seemed  to  me  to  be  irithoit 
authority.  But  these  difficulties  are,  I  think,  removed  by  the 
consent  of  the  parties,  and  their  consent  to  have  a  case  tried  in  i 
particular  way  takes,  I  think,  the  matter  out  of  the  purview  of 
the  Act  so  far  as  procedure  is  concerned. 

The  question  however  is  not  without  difficulty,  and  I  am  qnit* 
willing  to  refer  it  for  the  authoritative  decision  of  a  FoU 
Bench. 


Code  of  Civil  Procedure  is  of  no  force 
whatever.  An  appeal  is  nothing  more 
than  a  continuation  of  the  original  suit; 
and  even  if  the  word  **  suit**  as  used  in 
the  section  above  referred  to,  be  under- 
stood in  the  restricted  signification 
put  upon  it  by  the  learned  Judge,  the 
provisions  of  s.  37  of  Act  XXIII 
of  1S61  would  be  quite  sufficient  to 
justify  an  Appellate  Court  in  referring 
cases  to  arbitration ;  provided,  of  course, 
that  the  parties  are  willing  to  adopt 
that  mode  of  settling  their  differences. 

An  objection  is  raised  bj  the 
respondent  against  the  validity  of  the 
award,  upon  the  ground  that  it  was  not 
completed  within  the  time  fixed  by 
the  Court.  We  find,  however,  that  this 
objection  was  raised  before  the  Addi- 
tional Judge,  and  rejected  by  that  officer. 
Moreover,  the  respondent  has  not  made 
any  attempt  to   show  that  the  delay 

arose  from  corruption  or  misconduct 


ftC 


on  the  part  of  the  arbitrator ;"  or  "  W 
the  award  was  made  after  the  btoB* 
an  order  of  Court  superseding  ^ 
arbitration  and  recalling  the  nu^ 
The  provision  contained  in  the  bt^ 
part  of  s.  318  of  the  Civil  Ff««- 
dure  Code  is  quite  conclusive  on  fki 
point,  and  in  the  absence  of  anjpKxf 
of  the  facts  above  referred  to,  tred0 
not  see  how  the  respondent  can  vv*" 
tain  this  objection. 

For  the  above  reasons  we  set  i** 
the  decision  of  the  District  Ji4^ 
and  order  the  case  to  be  deerct^ 
according  to  the  award  of  the  0^ 
trator.  We  have  no  doubt  in  *' 
minds  that  the  conclusion  upon  ^^ 
that  award  is  based  is  perfecti/  JB^ 
and  proper. 

We  think  that  under  the  circB»- 
stances  of  this  case  the  defetfl*'* 
respondent  ought  to  pay  the  thfl** 
costs  of  this  special  appeal 
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Jackson^  J. — I  think  the  matter  should  be  referred  for  the        1874 
dedfflon  of  a  Full  Bench,  as  it  seems  very  doubtful  whether  the   J"oo«w«to 
finmers  of  the  Code  contemplated  a  reference  to  arbitration  of   _    *• 

Krttartho 

die  decree  in  the  Court  of  first  instance.  Motrb 


D068BB. 


Baboo  Rash  Behari  Ghose  for  the  appellant. — The  position 
of  8.  312  and  the  following  sections  in  the  Code  of  Procedure 
ibows  that  the  exceptional  procedure  by  arbitration  was  intended 
ady  to  apply  to  a  Court  of  original  jurisdiction  and  at  a 
rtige  of  the  suit  before  any  decree  had  been  made.  Chapter  iii 
ii  headed  ^'  Of  a  suit  till  final  decree/'  which  means  the 
fkeree  of  the  first  Court.  The  provisions  in  that  chapter  as  to 
fte  taking  of  evidence  and  other  similar  matters  could  not 
ipply  after  there  had  been  a  final  judgment,  and  in  this  case 
liwre  was  a  final  judgment  before  the  reference  to  arbitration. 
Ihe  Appellate  Court  has  no  power  to  authorize  the  arbitrators 
%  take  evidence. 

The  power  of  referring  cases  to  arbitration  is  not  one  that  is 
inberent  in  the  Court,  but  is  a  special  power  conferred  on 
fta  Court  by  law.  By  s.  37  of  Act  XXIII  of  1861,  the 
iijqpellate  Court  has  the  same  powers  as  the  first  Court  where 
Aere  is  nothing  in  the  other  sections  of  that  Act  to  contradict  it: 
kt  a  reference  to  arbitration  is  not  only  a  power  conferred 
ipon  the  Courts,  but  it  is  a  duty  imposed  upon  them.  They  are 
IwDud  to  make  the  reference,  when  an  application  is  made 
\fj  the  parties  to  a  case  for  that  purpose.  It  cannot  be 
iud  that  by  s.  37  it  was  intended  that  the  Appellate  Court 
Aoald  not  only  have  all  the  powers  of  the  first  Court,  but  should 
ibo  have  imposed  upon  it  all  the  duties  and  obligations  provided 
fivihe  first  Court  by  the  Code.  In  Juggessur  Mookerjee  v.  Gopee 
Xuken  Sein  (1),  it  was  held  that  the  Appellate  Court  cannot  call 
fir  a  written  statement  from  the  parties.  In  Kalikrishna  Chandra 
t.  Barihar  Chuckerhutty  (2),  Phear,  J.,  expresses  an  opinion 
ftftt  **  the  powers  vested  in  Courts  of  original  jurisdiction  spoken 
tf  in  8.  37  mean  powers  vested  otherwise  than  by  the  words  of 
AeAct.'' 


(1)  5  W.  B.,  ^.  (2)  1  B.  L.  R.,  A.  C,  155,  at  p. 


161. 
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_      Baboo   Bama  Churn  Banerjee  for  the  respondent.— It  ms 
UOOK88UR    ^5Qj,,ggj;iy  jjgi^  jjj  Bussool  Bibee  v.  Sheikh  Jan  Alt  Chowdhry  (1) 

Sbitartro   *^^*'  ^^   Appellate   Court  has,  under  s.   37  of  Act  XXIII 
pj^^jjj      of  1861,  the  power  to  refer  cases  to  arbitration.     Under  tiui 
section  the   Appeal   Court  has  all  the  powers  of  the  Coorti 
subordinate  to  it.     It  would  be  strange  if  it  were  not  so.    And 
if  the  Court  of  Appeal  could  refer  a  case,  it  could  also  authorize 
the  arbitrators  to  receive  fresh  evidence  in  cases  where  fresk 
evidence  could  be  receivable  in  appeal.     If  fresh  evidence  wtf 
not  under  the  circumstances  of  the  case  receivable,  the  arbitn* 
tors  would  have  to  decide  the  case  upon  the  evidence  alreaj^  ^ 
recorded.     If  it  be  true  that  by  s.  37  it  was  intended  merely  to  | 
extend  to  the  Appellate  Court  the  powers  conferred,  and  not  tin  | 
duties  and  obligations  that  are  imposed,  upon  the  Courts  of  ] 
original  jurisdiction,  still  the  Appellate  Court  would  have  At:: 
power,  though  it  would  not  be  bound,  to  refer  a  case  at  til ; 
request  of  the  parties.     The  ruling  in  Juggeisur  Mooherjet  r. ' 
Gopee  Kishen  Sein  (2)  has  no  application  to  this  case. 

After    a    case   has    been    heard  and  a  final  judgment  liiti 
been  given,  it   is   too  late   to.  call  for  a  written  statement,  efi , 
while   a   case  is  being  heard  on   appeal.     In   like   manner  vH 
Appellate  Court  cannot  receive  fresh  evidence,  unless  there  be 
some  good  reason  for  it,  which  the  Court  is  bound  to  recoil  \ 
But  there  is  nothing  in  the  Code  to  show  that,  if  a  caseil, 
referred  for  decision  to  arbitrators  by  the  Appellate  Court,  all 
the  provisions  of  Chapter  iii  will  be  called  into  requisition.    All 
that  it  would  be  necessary  to  do,  would  be  to  let  the  arbitrators  < 
decide  the  matters  in  dispute  between  the  parties  upon  the  eTi-. 
dence  which  had  been  already  recorded,  and  if  there  were  good 
and  sufficient  reason  for  receiving  fresh  evidence,  the  Judge  migltk 
direct  the*  arbitrators  to  receive  it,  recording  his  reasons  fot 
allowing  it  to  be  done.     In  the  case  of  Ram  Pershad  Ojha  y. 
Bhurosa   Koonwar  (3),  it  was  held  that  under  s.  37  of  Act 
XXIII  of  1861  the  Appellate  Court  has  all  the  powers  vested  ia 
the  Courts  of  original  jurisdiction,  and  that  therefore  the  Appel- 
late Court  could  permit  an  appeal  to  be  withdrawn. 

(1)  AnU,  p.  267.  (2)  5  W.  R.,  50. 

(3)  9  W.  R.,  328- 
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The  question  therefore  being  whether  the  Appellate  Court  has  1874 

die  power  to  refer  a  case  to  arbitration  must  be  answered  in  the  Juoobssub 

iffirmative.     The  question  whether  the  Appellate  Court  would  v. 

be  bound  to  refer  does  not  arise  upon  this  reference.  Motrb 


DOSSBB. 


Baboo  Rash  Behari  Ghose  was  not  called  upon  to  reply. 
The  following  judgments  were  delivered  by  the  Full  Bench. 

CouCHy  C.J.  (Jackson  and  Pontifex,  JJ.,  concurring), 
(ifter  shortly  stating  the  facts  of  the  case,  continued) — The  power 
Id  refer  suits  to  arbitration  is  contained  in  s.  312  of  Act  VIII  of 
1859,  and  the  subsequent  sections.  It  is  under  these  sections 
Att  the  lower  Appellate  Court  has  acted,  having  made  a  decree 
iathe  terms  of  the  award  as  directed  by  s.  325. 

S.  312  says : — *^  If  the  parties  to  a  suit  are  desirous  that 
Ae  matters  in  difference  between  them  in  the  suit,  or  any  of  such 
■Atters,  shall  be  referred  to  the  final  decision  of  one  or  more 
irikitrator  or  arbitrators,  they  may  apply  to  the  Court,  at  any 
IBM  before  final  judgment,  for  an  order  of  reference." 
.  This  section  is  in  the  part  of  the  Act  which  relates  to  the 
frooeedings  of  the  original  or  primary  Court,  and  the  words 
^final  judgment"  here  appear  to  me  undoubtedly  to  mean  the 
"foil  judgment  of  that  Court,  the  word  ^^ final"  being  used  to 
fiitiDguish  the  judgment  from  a  preliminary  or  interlocutory 
coe,  ''Final"  here  does  not  mean  the  final  judgment  in  the 
nit,  from  which  there  can  be  no  appeal,  but  the  final  judgment 
tt  the  Court  in  which  the  suit  is  brought.  And  this  section 
ioes  not  itself  apply  to  a  Court  of  Appeal.  We  shall  see 
^ther  there  is  anything  in  the  Act,  or  in  any  subsequent  Act, 
lAich  will  make  it  apply  ;  but  looking  at  the  section  alone,  it 
'does  not  appear  to  me  to  do  so. 

Then  8.  315  says  that ''  the  Court  shall,  by  an  order  under  its 
Ml,  refer  to  the  arbitrator  or  arbitrators  the  matters  in  differ- 
tDce  in  the  suit  which  he  or  they  may  be  required  to  determine." 
Tho  word  ''shall"  appears  to  me  to  be  imperative  upon  the 
Court  If  the  parties  agree  to  refer,  and  properly  nominate 
irbitrators^  the  Court  has  no  discretion  in  the  matter.    It  is  not 
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1874        a  power  which  the  Court  may  or  may  not  exercise  as  it  thiiib 
JUOOB88UB    fit«  but  the  Act  confers  upon  the  parties  agreeing  to  arbitzi* 
«-         tion  the  riirht  to  have  the  reference. 

Kritaktbo 

MoTKB  S.   317  says  that  when  the  reference  is  made  to  arbitrip 

tion  by  an  order  of  the  Courts  ^^  the  Court  shall  issue  the  same 
processes  to  the  parties  and  witnesses  whom  the  arbitrator  of 
arbitrators  may  desire  to  have  examined,''  &c.  That  agtm 
appears  to  me  to  be  imperative  upon  the  Court,  and  not  a  men 
discretionary  power  which  it  may  or  may  not  exercise.  Li  1 
S.  325  provision  has  been  made  for  remitting  the  award  to  thl^ 
arbitrators  for  reconsideration,  and  it  is  provided  that  ^  if 
application  is  made  to  set  aside  the  award,  or  if  the  Court  ibD 
have  refused  such  application,  the  Court  shall  proceed  to  pM 
judgment  according  to  the  award,  or  according  to  its  ova 
opinion  on  the  special  case,  if  the  award  shall  have  been  snbmfetl 
ted  to  it  in  the  form  of  a  special  case."  That  appears  to  me  to 
give  to  the  parties  who  have  referred  a  suit  to  arbitration,  whfli 
an  award  has  been  made,  a  right  to  have  a  judgment  passed  bf 
the  Court  according  to  the  award.  All  these  sections  show  tbf ! 
it  is  something  more  than  a  mere  power  in  the  Court  to  refer,  ft 
is  a  right  which  the  parties  have,  if  they  think  fit  to  exercise  iL  ■ 

I  have  said  already  that  these  sections  apply  to  the  Court  iA 
which  the  suit  is  brought — the  primary  or  original  Court.  Thef 
can  only  be  made  applicable  to  a  Court  of  Appeal  by  s.  37  w 
Act  XXIII  of  1861,  and  I  think  that  section  does  not  makA 
them  applicable  to  it.  It  provides  that  *^  unless  when  otherwiio 
provided,  the  Appellate  Court  shall  have  the  same  powers  i 
cases  of  appeal  which  are  vested  in  the  Courts  of  original  j 
diction  in  respect  of  original  suits." 

This  does  not  appear  to  me  to  be  a  power  within  the  meanii^ 
of  that  section.     It  is  an  enabling  clause  giving  to  the  Appali^ 
late  Court  various  powers  which  may  be  exercised  by  Courts  « 
original  jurisdiction ;  but  for  the  reasons  I  have  mentionedi  I 
think  referring  to  arbitration  does  not  come  within  the  meaniBfj 
of  the  word  ''power."    If  it  were  intended  that  the  Appellato 
Court  should  be  bound  to  refer  a  case  which  came  before  it  tft 
arbitration,  when  the  parties  agreed  to  do  so,  the  intentioiii  if 
the  Legislature  would  have  been  more  clearly  expressed* 


Dosscc 
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if  there  were  any  ambiguity  in  the  meaning  of  the        1874 
poweTj  **  and  it  were  doubtful  whether  it  might  not  be    Juoormub 
led  to  include  reference  to  arbitration^  I  think  we  should  v. 

^r  n  IT' A  px'HO 

\T  that  neither  reason  nor  convenience  requires  that  the      Moybb 

ate  Court  should  refer  a  suit  to  arbitration  in  that  way. 

lid  enable  the  parties  to  it^  by  agreement  between  them- 

to  refer  to  the  decision  of  arbitrators  chosen  by  them- 

the  propriety  (it  might  be  on  a  question  of  law)  of  a 

Q  of  one  of  the  Courts — perhaps  not  the  High  Courts  as 

t  does  no^  now  apply  to  the  High  Court  so  as  to  be 

tive^ — it  would  enable  the  parties  to  agree  to  substitute^ 

cree  in  an  appeal  from  the  decision  of  a  District  Judge 

ibordinate  Judge^  the  opinion  of  arbitrators  appointed  by 

Ives.     I  think  this  would  not  be   either  reasonable  or 

ient ;  and  if  there  were  a  doubt  as  to  the  meaning  of  the 

power"  in  s.  37^   I  should  hold  that  there  was  a  good 

.  for  not  giving  to  it  a  construction  which  would  impose 

he  Court  of  Appeal  the  obligation  to  refer  a  suit  to 

tion. 

decision  of  the  District  Judge  having  proceeded  entirely 

le  ground  that  these  sections  in  Act  VIII  of  1859  applied 

Appellate  Court,  and  he  having  passed  a  decree  under  the 

ty  given  by  them,  I  think  the  decree  must  be  set  aside, 

I  suit  must  be  remanded  for  rehearing.     The  costs  will 

^e  result 

CSON,  J.,  who  is  not  present,  concurs  generally  in  this 
nt 

P,  J. — After  hearing  the  judgment,  which  has  just  been 
id  by  the  learned  Chief  Justice,  any  doubts  I  may  have 
a  this  subject  are  entirely  removed.  The  people  of  this 
should  be  encouraged  as  much  as  possible  to  r^fer  their 
ces  to  arbitration.  That  is  a  method  of  deciding 
I  which  is  very  frequently  resorted  to  in  this  country,  and 
t  which  is  familiar  to  the  people  of  the  country,  and  is 
Qt  with  their  customs  and  habits,  and  I  think  it  is  very 
e  that  afl  little  restriction  as  possible  should  be  placed 

36 
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1^74        npon  references  to  arbitration;  bat,  as  pointed  ont  by  the  Chirf 
jL-ooiasuit    Justice^  if  parties  are  allowed  to  refer  matters  to  arbitntioD 
_     V.         after  a  case  has  been  finally  disposed  of  by  a  Court  of  Jiutice» 
ifoTBB      such  a  proceeding  might  tend  to  bring   the  lower  Courts  inlo 
contempt. 

On  the  whole,  therefore,  I  concur  in  the  judgment  delirereJ 
by  the  Chief  Justice. 

Glover,  J. — I  also  concur.  When  this  reference  wis  vA 
I  was  inclined  to  think  that  the  consent  of  the  parties  got  lid  tf 
the  difficulty,  and  that  reference  could  be  had  to  arbitnte 
notwithstanding  that  the  case  had  got  to  the  appellate  stige;  N 
after  further  consideration,  and  I  may  add,  after  hearing  a  t^ 
argument,  I  am  doubtful  as  to  the  correctness  of  my  first  imp^  1 
pion ;  at  all  events  I  am  not  prepared  to  dissent  from  theJQ^ 
ment  which  has  just  been  delivered  by  the  Chief  Justice. 


Before    Sir    Richard    Cauch^   Kt.,    Chief  Jwtice^     Mr.    JuMtice    tlfft 
Mr,  Justice  It.  S,  Jackson^  Mr.  Justice  Olover,  and  Mr.  Juitiee  Pw^t^ 

1873        DINOMQNEY  DABEA  aud  othbbs  (Dbfbndahts)  v.  DOORGAPEBS&D 
Dec.  10.  MOZOOMDAR  and  othbbs  (PLAiHTirrs).* 


Limitation — Landlord  and  Tenant — Trespasser — Advertie  Possesim. 

The  plea  of  limitation  can  be  raised  and  determined  in  a  suit  brongbl  1^  i 
landlord  against  a  person  who  is  reallj  a  trespasser,  but  who  has  set  up  t  ftli 
cnse  of  tenaDCj, 

This  was  a  suit  for  possession  of  certain  lands  of  which  d 
plaintifis  alleged  they  had  been  dispossessed  by  the  defendsBJ 
in  the  year  1269  B.S.  (1862).  The  defendants  urged  in  ths 
written  statement  that  the  suit  was  barred  by  the  Statute' 
Limitations,  and  that  they  were  entitled  to  hold  the  lands  i 
dispute  under  a  maurasi  lease  granted  to  them  by  the  pred 
cesser  of  the  plaintiffs. 

*  Special  Appeal,  No.  1151  of  1870,  from  a  decision  passed  by  the  Judge 
Backergunge,  dated  the  2drd  March  1870,  affirming  a  decree  of  the  Mm 
of  Madarigunge,  dated  the  30th  June  1869. 


k 
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The  Court  of  first  instance  tried  the  issue  of  limitation  with        i878 
ike  merits  of  the  case«  and  dismissed  the  suit.  Dinomohbt 

Dabba 

On  appeal^  the  Judge  held  that  the  question  of  limitation         v. 
wold  not  arise^  inasmuch  as  the  defendants  had  admitted  that        sad 
thej  were  the  tenants  of  the  plaintiffs.     The  case  was  accordingly 
lent  back  to  the   Court  of  first  instance  for  further  investi- 
gation.   That  Court  eventually  gave  a  decree  for  the  plaintiffs. 
On  i^peal  the  facts  found  by  the  lower  Appellate  Court  were^ 
I  liif   that    the  plaintiffs   had  failed  ''  to  prove  their  alleged 
tjliqiossesaion  and  previous  khas  possession ; ''  and  2ndly,  that  the 
ijlkfendants  were  mere  '^  trespassersj"  no  relation  of   landlord 
^ffA  tenant  having  ever  existed  between  them  and  the  plaintiffs. 
I^Dbe  appeal  was  consequently  dismissed. 

i    A  special  appeal  was  preferred  to  the  High  Courts  which  was 

iJterd  before  Jackson  and  Mitter,  J  J.,  and  the  questions  raised 

were^   1st,  whether  the  lower  Appellate  Court  was  right  in 

Ofermling  the  plea  of  limitation  upon  the  ground  set  forth  in 

its  judgment;  and^  ^ndly,  whether  the  finding  of  that  Court 

lM  the  question  of  possession  was  sufficient  as  it  stood  to  meet 

^ihe  requirements  of  that  plea. 

,  The  learned  Judges  were  of  opinion  that  the  Judge  was 
vrong  in  overruling  the  plea  of  limitation^  and  that  the  allega- 
tion by  the  defendant  that  the  relation  of  landlord  and  tenant 
existed  between  the  plaintiff  and  himself  did  not  preclude  him 
^Jbook  raising  that  plea.  As^  however^  another  Division  Bench 
ktd  ruled  differently  in  the  case  of  Watson  v.  Ranee  Shurut 
Swmduree  Debia  (1)^  they  referred  the  following  question  for 
,4lie  opinion  of  a  Full  Bench  : — 

,  "  Whether,  in  a  suit  for  possession  of  land  brought  against 
A  defendant  who  is  really  a  trespasser,  but  who  has  set  up  a  false 
IjfiMeof  tenancy,  the  issue  of  limitation  can  be  raiaed  and  deter- 
ittiied?" 

The  question  was  referred  with  the  following  remarks : — 

MiTTEB,  J. — With  reference  to  the  first  question  I  am  of 
opinion  that  the  contention  of  the  special  appellants  is  sound. 
It  18  no  doubt  a  correct  proposition  of  law  that  a  tenant  is 

(I)  7  W.  R.,  395. 
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1878  not  entitled  to  plead  limitation  against  his  landlord.  But  dog 
DiNOMOMKT  proposition^  I  apprehend,  is  applicable  to  those  cases  only  is 
_     V.  which  the  parties  are  really  related  to  each  other  as  landkzd 

IJOOIU3APRS** 

SAD  and  tenant  In  the  present  case,  the  Judge  has  found,  as  zhd, 
that  there  was  no  such  relation  between  the  parties ;  and  xl 
follows,  therefore^  that  he  has  applied  the  law  of  landlord  and 
tenant  to  a  case  which,  according  to  his  own  finding,  is  not  t 
case  of  landlord  and  tenant  at  all. 

It  has  been  argued  that  the  defendants  have  deliberstdj 
placed  themselves  in  the  position  of  tenants ;  and  as  a  tenirit 
is  not  entitled  to  plead  limitation  against  his  landlord,  tli 
Court  cannot  allow  the  defendants  to  take  up  a  plea  which  il 
inconsistent  with  the  position  they  have  voluntarily  assumel 
I  am  of  opinion  that  this  argument  is  not  sound. 

In  the  first  place  it  is  not  very  clear  whether  the  doctrine  dl 
estoppel  by  pleading  is  applicable  to  cases  in  this  coontiy. 
But  without  entering  into  this  question,  I  think  I  may  ssft^ 
affirm  that  we  have  got  no  such  things  as  pleadings  techniesDf 
80  called.  The  written  statements  filed  in  our  Courts  are  not 
pleadings  in  the  strict  sense  of  the  term.  S.  123  of  the  God6 
of  Civil  Procedure  lays  down  what  a  written  statement  shooU 
contain,  and  it  says  in  so  many  words  that  ''  written  statementi 
nhall  not  be  by  way  of  answer  the  one  to  the  other."  Thtt 
again  s.  139  enacts  that  it  is  for  the  Court  to  lay  down  all  ^^the 
issues  of  law  and  fact  upon  which  the  right  decision  of  the  cstt 
may  depend ; "  and  it  further  says  that  "  the  Court  may  frame  Hf^ 
issues  from  the  allegations  of  fact  which  it  collects  from  the  onl 
examination  of  the  parties  or  their  pleaders,  notwithstanding  anf 
difference  between  such  allegations  of  fact  and  the  allegatiooi 
of  fact  contained  in  the  written  statements,  if  any,  tendered  bf 
the  parties  or  their  pleaders."  These  provisions  not  only  show 
that  pleadings  striotly  so  called  are  unknown  to  our  Co66i 
but  also  and  specially  that  an  allegation  of  fact  made  in  < 
Avritten  statement  is  not  by  itself  absolutely  binding  aguni 
the  maker. 

But  if  the  doctrine  of  estoppel  by  pleading  is  not  applicabl 
to  this  case,  there  seems  to  be  no  other  doctrine  or  principle  < 
law  upon  which  the  plaintifis  can  take  their  stand.     An  admii 
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mn  deliberately  made  by  a  party  is  certainly  admisBible  as       i878 
vridence  against  himself.     But  if  we  once  treat  the  admission    i>ii^omomkt 
if  the  defendants  in  this  case  as  a  mere  matter  of  evidence^         »• 
dM  argument  of  the  plaintiffs  must  fall  to  the  ground.     An        sad 
lUegttion  of  fact  which  is  found  to  be  untrue  must  be  treated     ^^*^*'^"* 
18  fudi  for  all  the  purposes  of  the  suit ;  inasmuch  as  it  would 
be  obviously  illogical  and  unsound  to  make  one  and  the  same 
decision  depend  upon  two  states  of  facts  diametrically  opposite 
ti  each  other.     If  we  decide,  as  a  matter  of  fact,  that  the 
lefendants  were  trespassers,  we  cannot  in  the  same  case  overrule 
..4ii  plea  of  limitation  upon  the  assumption  of  a  quite  different 
vttite  of  facts,  namely,  that  the  defendants  were  the  tenants  of 
Ike  plaintiffs.     If  the  plaintiffs  can  say  to  the  defendants  that 
ftey,  the  defendants,  cannot  be  permitted  to  blow  hot  and  cold 
kj  taking  up  a  plea  which  is  inconsistent  with  the  case  relied 
lq^  by  them,  the  defendants  also  can  say  to  the  plaintiffs  with 
^ttl  reason  that  they,  the  plaintiffs,  should  not  be  permitted 
^  to  blow  hot  and  cold  by  getting  rid  of  the  plea  of  limitation 
h-tpoD  the  ground  of  a  supposed  tenancy  which  has  never  existed 
ii  &et,  and  which  they  themselves    have   been  repudiating 
Ihooghout,  inasmuch  as  their  case   was  that  the  defendants 
We  been  holding  possession  as  trespassers.     Neither  of  the 
-  pttties  can  complain  that  their  status  has  been  altered  or  affected 
in  toy  manner  by  the  false  allegations  of  fact  put  forward  by 
:  Imr  adversaries,    and    I    do   not    therefore  find  any  reason 
%hy  any  of  those  allegations  should  be  used  as  an   estoppel 
;  ^ipiiist  either  of  them  in  any  sense  of  the  term. 

It  has  been  said  that  the  question  of  limitation  cannot  possibly 
in  a  case  like  the  present,  until  it  is  determined  that  there 
)i  BO  relation  of  landlord  and  tenant  between  the  parties,  and  as 
te  issues  must  be  laid  down  before  the  case  is  heard  on  the 
lieritB,  no  issue  of  limitation  could  be  laid  down  by  anticipa- 
tion. This  argument  is  not,  in  my  opinion,  entitled  to  any 
I'eigfat.  It  is  the  duty  of  the  Court  to  lay  down  all  the  issues 
^  law  and  fact  upon  which  the  right  determination  of  the  case 
fcpends,  and  those  issues,  or  such  of  them  as  would  be  sufficient 
bt  such  determination,  must  be  determined  in  the  most  rational 
ttder  which  the  circumstances  of  the  case  will  permit.    There 
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1878        is  no  law  that  I  am  aware  of  which  says  that  the  issae  of  limiti- 

DiNOMuNBT   tion  must,  in  every  case,  be  invariably  tried  at  a  particular  atago 

f.  of  the  trial,  or  that  no  such  issue  ought  to  be  laid  down,  if  itk 

DOOROAPBR-  ... 

SAD  found  that  its  determination  would  depend  upon  the  previooi 
determination  of  the  other  issues  involved  in  the  case,  or  of  U17 
particular  class  of  them.  Suppose,  for  instance,  that  a  suit  ii 
brought  to  recover  property  from  the  hands  of  an  alleged  trusteii 
The  defendant  denies  the  trust,  but  at  the  same  time  relies  upon 
the  ordinary  rule  of  limitation  in  his  defence.  Can  it  be  said 
that  the  issue  as  to  whether  the  suit  is  barred  by  the  ordinaiy 
rule  of  limitation  or  not,  ought  not  to  be  laid  down  in  such  a 
case,  because  the  occasion  for  determining  that  issue  would aot 
arise  until  it  is  determined  that  the  case  is  not  a  case  of  trust  al 
all? 

It  may  be  said  that  in  the  case  supposed  there  is  no  inoon- 
sistency  between  the  issue  of  limitation  and  the  case  set  up  hf 
the  defendant  upon  the  merits;  but  I  have  already  disposed cl 
this  last  mentioned  objection^  and  I  have  referred  to  the  aboTi 
illustration  simply  for  the  purpose  of  showing  that  the  argumeitf 
based  upon  the  supposed  difficulty  of  laying  down  the  issue  of 
limitation  in  a  caso  like  the  present,  is  not,  by  itself,  of  aoj 
weight  whatever. 

It  may  be  urged  that  the  defendants  ought  not  to  be  permittel 
to  fall  buck  upon  the  Statute  of  Limitations  after  they  have  hS\ii 
to  substantiate  the  false  defence  which  they  have  been  fooliv 
enough  to  set  up.  But  the  Court  has  no  power  to  inflict  id] 
penalty  of  this  kind,  unless  it  is  authorized  to  do  so  by  ^ 
express  legislative  enactment.  This  point  has,  I  believe,  bee 
finally  set  at  rest  by  the  decision  of  the  Privy  Council  in  tl 
case  of  Ranee  Surnomoyee  v.  Maharaja  Suteeschunder  hoy  (1), 
that  I  have  simply  to  add  that  if  the  defendants  are  to  be  vieit 
with  such  a  penalty,  there  seems  to  be  no  reason  why  some  simil 
penalty  should  not  be  inflicted  upon  the  plaintiffs  for  faavii 
falsely  alleged  iu  their  plaint  that  they  had  been  dispossessed  I 
the  defendants  in  the  year  1269  B.S. 

Let  us  suppose  for  one  moment,  that  the  plaintiflfs  had  cos 
forward  with  an  allegation  in  their  plaint  that  they  had  be< 

^\)  10  Moore's  I.  A.^  123. 
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Apouessed  by  the  defendants  (a  party  of  trespassers)  on  a  date  1873 
wm  than  twelve  years  previous  to  the  institution  of  this  suit,  Dtvouotm 
Sodi  a  daim  would  be  barred  by  limitation  on  the  very  face  of  v. 
HyUid  the  Court  would  be  bounds  under  the  provisions  of  the  sad 
S2nd  section  of  the  Code  of  Civil  Procedure,  to  reject  it  upon  that  ^*^'*^^' 
groimd  without  even  summoDing  the  defendants.  But  if  the 
nbseqnent  appearance  of  the  defendants  with  a  false  allegation 
of  tenancy  could  save  the  plaintiffs  from  the  consequences  of 
their  own  laches,  such  rejection  of  their  claim  would  be  not  only 
{remature  but  unjust ;  aud  hence  it  follows  that  in  the  case  sup- 
posed, the  fate  of  the  plaintiffs'  claim  would  be  precisely  the  same 
lAether  its  liability  to  be  dismissed  on  the  ground  of  limitation 
ii  discovered  before  or  after  the  appearance  of  the  defendants. 
How  then  can  it  be  said  that  the  law  of  limitation  would  not 
i^y  to  this  case,  if  the  defendants  have  been  de  facto  in  posses- 
mi  for  a  period  of  more  than  twelve  years  prior  to  the  date  of 
nit  not  as  tenants,  but,  as  the  Judge  himself  has  found,  as  '^  tres- 
paisers  ?"  The  defendants  have  not  been  allowed  to  derive  any 
benefit  whatever  from  their  allegation  of  tenancy,  and  if  the  cause 
of  sction  of  the  plaintiffs  had  really  accrued  more  than  twelve 
yetrs  prior  to  the  date  of  this  suit,  it  would  be  manifestly 
Bnfur  to  allow  them  to  derive  any  benefit  either  from  the  false 
sD^tion  of  tenancy  set  up  by  the  defendants,  or  from  the 
equally  false  allegation  which  they  themselves  have  put  forward 
in  their  plaint,  with  reference  to  the  date  of  their  dispossession  ; 
pirticularly  when  it  is  borne  in  mind  that  if  they  had  candidly 
ifautted  in  that  document  that  they  had  been  dispossessed  more 
tiiin  twelve  years  prior  to  its  presentation,  the  Court  would  have 
been  bound  to  dismiss  their  claim  on  the  ground  of  limitation, 
irithont  even  waiting  for  the  defendants.  So  far  as  falsehood 
i«  concerned,  both  the  parties  are  equally  guilty,  if  the  Judge's 
findings  are  correct ;  and  as  the  Court  is  bound  to  base  all  its 
conclusions  upon  a  true  and  not  upon  a  false  state  of  facts, 
there  seems  to  be  no  reason  why  the  statutory  bar  should  not 
preyail,  if  it  is  really  applicable  to  the  actual  facts  of  the  case. 
EYery  3uit  must  be  brought  upon  a  certain  cause  of  action,  and 
it  must  be  further  shown  that  the  cause  of  action  is  not  barred 
by  lapse  of  time.    I  do  not  mean  for  one  moment  to  say  that  a 
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187S        plaintiff  18  bound  to  prove  the  precise  date  of  his  cause  of  aetion, 
DiivoMONBT    as  alleged  in  the  plunt^  bat  he  is,  in  my  opinion,  dearly  boond 

V,         to  show^  when  required,  that  the  cause  of  action  has  not  bee«  . 

BAD        extinguished  by  operation  of  time.     The  only  case  in  which  thi 
view  taken  by  me  might  appear  to  be  hard,  is  that  in  which  there 
is  not  only  an  admission  in  the  written  statement  of  the  defend* 
ant  that  he  was  the  tenant  of  the  plaintiff,  but  in  whieh  it  is  alio 
found  that  the  defendant  has  been  avowedly  claiming  to  holdu i 
tenant  throughout  the  entire  period  of  his  possession.    Bat  thf 
present  case  stands  upon  a  quite  different  footing.    The  phdntifr 
have  neither  alleged  nor  proved  that  this  was  the  real  state  of 
things,  and  as  for  the  defendants,  their  allegations  have  bees 
found  by  the  Judge  to  be  untrue.     But  be  this  as  it  may,  then 
seems  to  be  no  reason  why  the  law  of  limitation  should  not  applj 
even  to  a  case  like  the  above.     Whether  the  defendant  did,  at 
any  time  during  the  period  of  his  possession,  acknowledge  that 
possession  to  be  the  possession  of  a  tenant  or  not,  it  seems  to  bf 
pretty  clear  that  no  such  acknowledgment  can  stop  the  operatioa 
of  the  law  of  limitation.     The  plaintiffs'  cause  of  action  remaiiy 
the  same.     That  cause  of  action  originated  in  a  wrongful  act  of 
dispossession  by  the  defendants,  and  no  pretended  title  of  teDSoef 
set  up  by  the  latter  can  alter  either  the  nature  or  the  date  of 
that  dispossession,  or  convert  the  case  into  one  of  landlord  and 
tenant,  when  in  point  of  fact  there  was  no  such  relation  between 
the  parties.     The  plaintiffs  might  have,  and  ought  to  have,  sued 
upon  their  cause  of  action  within  the  period  prescribed  by  the 
Statute,  or  they  might  have  put  an  end  to  the  dispute  by  accept* 
ing  the  defendants  as  their  tenants.     But  in  the  absence  of  such 
acceptance,  the  case  must  be  dealt  with  throughout  as  a  ca9^ 
against  a  trespasser,  and  not  as  a  case  between  a  landlord  and 
tenant. 

Much  stress  has  been  laid  by  the  respondents  upon  a  decinon 
passed  by  a  Division  Bench  of  this  Court,  in  Watson  v. 
Ranee  Shurut  Soonduree  Debia  (1).  But  for  the  reasons  above 
stated,  I  am  unable^ to  concur  with  the  learned  Judges  by  whotp 
that  decision  was  passed ;  and  I  would  therefore  refer  the  queer 
tion  to  a  Full  Bench  for  an  authoritative  decision. 

(1)  7  W.  R.,  395. 


MOZOOXDAB. 
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Ifiih  reference  to  the  second  question  raised  in  this  special       i878 
/^pealy  I  am  of  opinion  that  the  Judge's  finding  on  the  point  of  i>i^monkt 
pooession  is  not  sufficient  to  meet  the  requirements  of  the  issue         «^- 
«f  limitation.     The  plaintiflfs  might  have  failed  to  prove   the  ^^    bad 
precise  date  of  dispossession  alleged  in  their  plaint,  and  they 
night  have  also  failed  to  prove  their  khas  possession  immediately 
previous  to  that  date.    But  it  still  remains  to  be  seen  whether 
tke  plaintiffs  were  in  possession,  either  actual  or  constructive,  at 
any  time  within  twelve  years  prior  to  the  institution  of  this  suit. 
I  would  therefore  remand  this  case  to  the  lower  Appellate  Court 
&r  a  fresh  trial  of  the  issue  of  limitation,  subject  to  the  opinion 
e(  the  Full  Bench. 

Jackson,  J. — ^I  concur  in  the  order  of  reference  to  the  Full 
Bench.     The  effect  of  the  decision  appealed  against  as  it  stands 
i^that  the  defendants  are  found  as  a  fact  to  have  held  the  land 
tt&pute  as  trespassers,  that  is,  adversely  to  the  plaintiffs ;  but 
-ketiue  they  have  alleged  themselves  to  have  been  tenants  of 
Ae  plamtiflfs,  they  are  debarred    from  setting  up  the  plea  of 
Baitatioii.     This  view  is  supported  by  the  case  of  Watson  v. 
Amee  Shurut  Soonduree  Debia  (1),   which  has  been  referred 
tft  by  Mitter,  J.     In  that  case  the  learned    Judges  observe 
["^Ikrti  by  admitting   the  right  of   the  plaintiff  as  the  owner 
'tf  Ae  land  in    dispute,  and    acknowledging    himself   to   be 
tte  plaintiff's  tenant,  the  defendant  precludes  himself   from 
{ietding  adverse  possession  or  limitation.     It  seems  to  me  that 
sfiiQacy  lurks  in  those  words;  because  the  question  is  not  so 
BQch  whether  the  defendant  is  to  be  permitted  to  set  up  a  plea 
binder  the  law  of  limitation,  as  whether  the  Court  is  to  apply 
^  law  to  the  facts  which  may  be  found.     It  seems  necessary 
Aeiefore  that  this  point  should  be  authoritatively  settled. 

Baboo  Ohunder  Madhub  Gkose  for  the  Appellant. — The  argu- 
^tg  contained  in  the  judgments  of  the  learned  Judges  who  refer- 
i^the  case  are  unanswerable.  Where  limitation  is  pleaded,  the 
plaintiff  must  first  take  his  case  out  of  the  operation  of  the  Statute. 


(1)  7  W.  R.,  395. 
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Watson  V.  Ranee  Skurut  Soonduree  Debia  ( 1 )  was  wrongly  deddedt 
In  Tekaetni  Gowra  Kumari  v.  The  Bengal  Coal  Company  {ij. 


and  therefore  that  the  anit  wat  bami 
bj  the  law  of  limitatioD. 

The  plaintiff  appealed  to  the  Wi^ 
Court. 

The  Advocate- General  (Mr.  ABm 

and  Baboos  Unnoda  Peread  Butr^ 

jee,     Mohesh     Ckmnder     Okmoihf,^ 

Boodh  Sen  Singh,  and  Oopal  Omkt 

Chowdhry  with  him)  for  the  appeSnt 


(1)  7  W.  R.,  395. 

(2)  Before  Mr,  Justice  Kemp  and 
Mr.  Justice  E,  Jackson. 

The  4th  February  1870. 

TEKAETNI  GOWRA  KUMARI  (Pijuht- 
iff)  r.  Tub  BENGAL  COAL  COMPANY 

AND  OTHBR3  (DSFBRDAMTS).* 

Limitation — Landlord   and    Tenant — 

Adverse  Possession. 

Mr.  Paul  (Baboo  Sreenath  Dusmi 

Thb  pUiintiff  in  this  case  sued  to  Moonshee  Mahomed  Ynanf  with  ka) 

reooyer  certain  property,  called  Mauza  for  the  respondenta. 
Kooldeah.   He  stated  that  the  defend- 
ants other  than  the  Coal   Company        The  judgments  of  the  learned  Ji^ 

were  in  posaession  thereof  under  tem-  ©f  the  High  Court,  so  far  as  they  nift* 

porary  leases,  which  had  determmed ;  ted  to  the  question  of  limitatioo,  Mi 

that,  in  a  former  rcnt-suit,  the  said  •■  ^^^^  («)  •'— 
defendants  had  set  up  a  false  mokarrari        j,    j^cksok,    J.  —  In    the  ^pitf 

tenure  of  the  estate;  and  that,  under  y^^^^     ^y^    ^^^^    ^   Adfoc* 

color  of  this  false  mokurraH,  they  had  q^^^  appeared  for    the   phiM( 

granted  a  sub-lease  to  the  Coal  Com-  ^^^y^t,  and  Mr.  Paul  and  Bika 

pany.    The  defendants  in  the  present  sreenath   Doss    for   the   defendiafi^ 

suit  relied  on  the  mokurrari  right ;  ^ggpondents 

they  stated  that  it  had  been  assorted        ^^^  ,^^^  Advocate-Geiie«l  M 

more   than  twelve  years  before  this  contended  that,  on  the  finding  as  !•' 

suit;  and  that  they  had  throughout  ^^^  ,^^  in  by  the  plaintiff ■! 

that  period  held  possession  under  it;  defendants  arrived  at  by  theDip«9 

and  they  contended  that  the  decision  Commissioner,  the  plaintiffs  suit  W 

in  the  rent-suit  having  been  in  favor  ^^^    ^^^^    ^^^    ^  ^  ^  ^ 

of  the  genuineness  of  the  ^^^^rx  ^^^       ^^^  ^^  ^^  Va^^^^mu 

tenure,  the  plaintiff  was  precluded  from        tt        i-  ^  •  n 

.     ^^         ^,  He   relied   more    especially 

re-opening  the  matter. 

The  Deputy  Commissioner  held  that 

neither  the  temporary  leases  set  up  by 


01  >  J 


ruling  of  Her  Majesty's  Privy  Goaodl 
^Tlaja  Sahib  Prahlad  Sen  '9.  Bm 

,       ,  .    .«.        ^        ^  Bahadur  Sing  (b).    Mr.  Fv^mH^ 

the  plaintiff, nor  themoAurranpotta  set    other  hand,  contended  that  that  i« 

up  by  the  defendants,  were  genuine;  but 

he  considered  that  the  defendants  had       («)  Th«  portion  o!  the  jadgiiMat,«hi* 

proved  that  they  held  the  estate  at  a  ^^'^  ^*  ^*  ^^^  ^^  th«deci«oali*i 

1      ,        .  /.  ..        .._  I  rent-enit    as   to  the   ffenoineneBS  m.  M 

fixed  rent  for  more  than  twelve  years        ,         •     ^^    v     u        i     j_ 

.  J     1  ,  moktirran  potta,  has  been  already 

anterior  to  the  suit,   and  that  such  see  5  B.  L.  R.  667. 

holding  was  adverse  to  the  plaintifi^        (b)  2  B.  L.  B.,  P.  C.,  18&. 


•  Regalar  Appeal,  No.  168  of  1869,  from  a  decision  of  the  Depaty  CommiaskMril 
Hazaribagh,  dated  the  2l8t  Jane  1869. 
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Mrraridar    was  allowed  to  plead  limitation.    The    same        »873 
was    taken    in     Ruttonmonee     Dabee    v.     Komolakanth    ^i'Jomohkt 

Dabka 

rieeCl)  and  in  Raja   Sahib  Prahlad  Sen  v.  Maharaja  v- 

id  circumstances  of  a  special  were    then    setting    up  a  mokurrari  Mozoomdas. 

5r  and  was  not  analogous  to  the  title,  the  defendants  cannot  be  said  to  / 

suit ;  and  that  if  the  plaintiff  have  held  adversely  to  the  plaintiff's 

in  unable  to  prove  the  leases  present  claim.    It  is  proved  that  in 

e  set  up,  and  which  constituted  the  year  1859  (1266),  the  plaintiff  was 

e  of  action,  and  the  defendants*  informed  of  the  title  set  up  bj  the 

holding  for  more  than  twelve  defendants ;  but  this  suit  having  been 

;  a  fixed  rent  had  been  estab-  brought  within  twelve  years  from  that 

the  suit  was  properly  held  to  date,  the  law  of  limitation  will  not 

id.    •    *    *    *    ♦  Applj* 
sms  to  me  that  if  the  defend- 

e prove  that  they  have  held        ^=^^'    •^-^  ^^"^"^  ^°  thisjudg- 

looldeah  for  more  than  twelve  °*«"*-    ^he  relationship  of  landlord 

evious  to  the  institution  of  this  »°^   ^^^^^nt  is  admitted  as  existing 

ler  a  mokurraH  tenure  to  the  between  the  plaintiff  and  the  defend- 

ge  of  the  plaintiff,   the  suit  *^'«-    ^he  former  alleging  that  the 

Mrred  by  limitation.    They  do  defendants  hold  on  a  terminable  lease, 

rcver,  aUege  that  at  any  time  *^®  ^^^^^  *^**  ^^^^  ^®^^  ^  mokurrari- 

nich  twelve  years  they  have  ^^^^  P*y^"S  *  quit-rent  of  Rs.  13  per 

from  the  plaintiff  any  such  ann»m-    The  possession  of  the  defend- 

Bdgment    of  the    mokurrari,  ^^  «  »«*  adverse.    There  is  nothing 

yj  the  potta  of  the  year  1201  ^^  *^®  record  to  show  that  the  plaint- 

nd  the  receipts  of  the  years  *^«  "^^^^  ^^^^^  ^^  ^^®  mokurraH  title 

98),  1206  (1799),  1234  (1827),  ^®*  ^P  ^^  *^®  defendants  at  any  time 

«  (1828).    The  genuineness  ^^^^  *^*"  *^®^^®  3^^*"  P"®*^  ^  *'"*• 

:  piqiers    is   denied,    and    if  Their  knowledge  of  the  titie  set  up 

I  established,  they  prove  the  ^^  *^®  defendants  appears  to    have 

n;  and  in  such  case  it  would  originated   with  the  rent-suit  which 

necessary  to  decide  on  the    ^^  ^^^"«**^  *^^"*  °'°®  ^^"^  ^«^« 
of  lunitation.    The  defend-    the  present  suit  was  instituted. 

|e  that  they  put  forward  their  (ij  q^^^^^  2lfr.  Ju$Hce  Bayley  and 

H  rights    in   the  year   1854  j^^^ce  Sir  C,  P.  Hobhouse,  Bart 

uasmuch  as  in  that  year  they  

»«,b-ie«e  to  the  Bengal  Cod  ^«  2^'*  ^''^'  18«9- 

r,  in  which  their  mokurrari  RUTTONMONEE  DABEE  CPlawtipf) 

«re  recited  ,•  but  there  is  no  '■    KOMOLAKANTH    MOOKEEJEBS 

. ,  -  X-  i»  xl.«  AND  OTUEBS  (DkFENDAMTS).* 

ridence  of  any  notice  of  this  ^ 

of  its  contente  being  given  to  Limitation— Landlord   and    Tenant-^ 

itiff  or    his    representatives.  Adverse  Possession. 

ibeence  of  evidence  that  the  Baboo  Bama   Chum  Banerfee  for 

knew    that    the    defendants  the  appellant. 

al  Appeal,  No.  1512  of  1869,  from  the  decree  of  the  Additional  Sabordinate 
Zilla  Dttcca,  dated  the  13th  April  1869,  reveraipg  a  decree  of  the  Moosif  of 
tha  29th  Augnst  1868. 
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^^^        Rajendra  Kishor  Sing  (1).     Apart  from  the  right  of  the 
DiifOMoiTBY   ant  to  plead  limitation,  the  Court  should  of  itself  raise  1 
V.         where  the  hearing  of  a  case  is  barred  by  lapse  of  time. 

DOOROAPBR- 


SAD 
UOSOOMDAR. 


Baboo  Kalfy  Mohun  Doss  for  the  respondent. — A  d 
by  admitting  himself  to  be  the  tenant  of  the  plaintiff,  ] 
himself  from  taking  advantage  of  the  Statute  of  Lim 
Watson  v.  Ranee  Shurut  Soonduree  Debia  (2).  The  . 
laid  down  ought  not  to  be  disturbed.  The  zemind 
right  to  the  gross  collection  of  rent  upon  all  his  lam 
Sahib  Prahlad  Sen  v.    Maharaja   Rajendra  Kishor 


Baboo    KaUy   Kant   Sea    for  the  the  finding  of   the  lower 

respondents.  Court  to  such  a  case  as 

think  that  when  a  landlo 

Thb  judgment  of  the  Court  was  obtain  khas  possession  of 

deliyeredbj  and  when,   on   the  other 

_                  -r        »      , .               1  alleged  by  the  tenant  tha 

HoBHou«^  J.-lH  th»  c»e  the  po,.eMion  cannot  be  given, 

pUintiS-  «aed  for  khu  poswMion  of  ^^  defendant,  has  been  in 

land.  The  defendants  objected  to  such  ^^^^  ^  ^^^  ,.^^  ^^^  ^^ 

khas  possession  on  the  ground   that  ^to.  fo,  ,  period  of  more 

they  had  held  possession  as  bye-how-  notation  might  ap 

ladar,  for  a  period  of  more  than  tweke  „f  ^^  powession.    The  q 

^*!^*    ■            .       ..         ^           •  would  have  to  be  determit 

The   lower   AppeUate   Court    has  ^  .^j^  ^^„,j  ^^  ^^^^^  , 

found  as  a  fact  that  the  defendants  t  ^  j  .^    •                -        e  . 

.              ...        ,  -       ,.     .      ,    ,  had  been  in  possession  oft 

have  so  held,  and  has  disnussed  the  .. ^'^.v     *     i 

,  .    .  _,       .  \.     , ,  *n7  time  withm  twelve  ye 

plamtiflFs  suit  for  khas  possession.  K  he  had  not,  and  if,  on  the 

In  special  appeal  it  is  urged,  firstly,  ^^^  ^^^^^  ^  ^^^^  ^^^ 

that  there  is  no  le^^al  evidence  of  the  ^,    ^       .  j  . 

^          °      ,            „       ,  that  period  m  possession  u 

possession  found;   and  secondly,  that  ^^^^   ^  that  of  the  W-* 

limitation  can  never  apply  to  such  a  ^^^  ^^  ^^j^,,  ^^^^  ,^j,^ 

suit  as  this,  the  plaintiff  being  admit-  ^j^j^^^^  ^,g^^jy^  whatever  . 

tedly  the  landlord  and  the  defendants  ^^^  j^^jj^^j  ^jg^^  ^^^^  ^ 

his  tenants.  twelve  years' right  of  occu] 

We  have  had  the  record  read  to  us,  „j  ^.^  ^^^  ,^„j,^^^ , 

and  on  the  first  point  we  find  that  ;      ^^^  possession  of  the 

there  is  evidence  of  the  possession,  on  .     -         .*     .      *i     *        ♦ 

^'  V,  ^x.    A  c    A    4,      V  A        -1  *^  ^^^  ejecting  the  tenant 

which  the  defendants  relied— evidence  ^,           .  ,           .  .    j. 

on  which  the  lower  AppeUate  Court  TJ<*  "P"*"^  'PP*^  "  ^ 

might  legally  come  to  the  conclusion 

to  which  it  has  come.  (1)  2  B.  L.  R.,  P.  C,  11 

On  the  second  point  we  are  of  opi-  Moore*s  I.  A.,  292. 

nion  that  limitation  doe^i  i^pplj  upon  [2)  7  W.  E.,  395. 
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[Couch,  C.J. — That  case  does  not  decide  the  question  whether        1873 
the  tenant  can  plead  limitation.]  Dinomonki 

Ibe  following  judgments  were  delivered  by  the  Full  Bench : —  Doorqapbr 

SAD 
MOZOOMDAB 

Couch,  C.J.  (Jackson,  Glover,  and  Pontipex,  JJ.,  con- 
eorriDg}. — The  question  which  is  referred  to  the  Full  Bench  is, 
wliether,  in  a  suit  for  possession  of  land  brought  against  a 
tenant  who  is  really  a  trespasser,  the  defendant  setting  up  a 
Abe  case  of  tenancy,  the  issue  of  limitation  can  be  raised  and 
detennined,  and  the  terms  in  which  the  question  for  the  Court 
luM  been  framed  is  illustrated  by  the  facts  as  stated  in  the 
judgment  of  Mitter,  J. 

The  defendants  in  their  written  statement  alleged  that  ^he 

mi  was  barred  by  the  law  of  limitation.     They  also  alleged 

iliat  they  were  entitled  to  hold  the  lands  in  dispute  under  a 

Mtturasi  lease  granted    to  them    by    the    predecessor  of    the 

pfadntiffs.     They  may  have  honestly  believed  that  this  was  the 

fiiet,  and  that  such  a  lease  had  been  granted.     They  may  have 

&iled  to  prove  it,  and  in  fact,  according  to  the  finding  of  the 

lower  Courts,  they  did  fail.     I  think  a  written  statement  putting 

finrward  a  defence  in  this  manner  ought  not  to  be  treated  as  a 

eondosive  admission  by  the  defendants  that  the  facts  are  as  they 

allege,  if  the  plaintiff  denies  the  truth  of  the  written  statement, 

and  has  an  issue  raised  upon  the  allegation.     If  he  had  accepted 

ihe  written  statement,  and  the  case  had  been  tried  upon  the 

adnussion  so  made,  it  would  have  been  proper  for  the  Courts 

to  consider  as  the  true  state  of  things,  that  there  was  a  tenancy 

between  the  parties.     Of  course,  if  there  was  a  tenancy  the  law 

of  limitation  would  not  apply. 

Bat  here  the  plaintiffs  did  not  accept  the  statement  of  the 
defendants  as  to  the  tenancy.  They  denied  it,  and  they  succeeded 
in  disproving  it.     And  although  the  plaintiffs  have  done  this  and 

•  We  shown  that  it  is  not  the  true  state  of  things,  the  Courts 
We  given  effect  to  the  admission  as  if  it  were  true,  and  have 
^d  that  the  law  of  limitation  shall  not  apply  to  the  case. 
K  the  tenancy  is  to  be  taken  to  be  the  true  state  of  things  as 
Pi^ved  by  the  admission  and  not  contradicted  by  the  other  party, 
I  think   the  law   of  limitation  will   not  apply.     If  this  was 
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1873        intended  to  be  decided  in  the  cases  referred  to,  I  concur  in  thoee 

DiNOMONBT   decisions.     But  here  the  question  really  is  this : — Is  a  defendant 

V.  to  be  prevented  from  setting  up  the  defence  that  there  is  a 

KOAPBR-  ^^Qj^^y  ^Q  j  ^^  ^}^Q  same  time  relying  upon  the  law  of  limit* 

ifosooMDAB.  j^ijJqu^  if  ^Q  fj^^^g  should  prove  to  be  such  as  will  support  tliat 

defence  ?    I  think  that  in  many  cases  it  would  be  productive  of 

the  greatest  hardship  if  the  defendant  was  obliged  to  relinqiuBk 

the  defence  of  the  law  of  limitation^  where  he  might  really 

have  it^  in  order  to  be  able  to  say^  I  believe  that  I  can  prove 

a  tenancy  between  the  plaintiff  and  myself,  and  I  desire  to  rely 

upon  that    I  think  we  ought  to  hold  that  merely  by  allegiog 

the  tenancy  in  his   written  statement  he  does  not   preclude 

himself  from  setting  up  the  defence  of  the  law  of  limitatkm. 

Whether  there  is  that  defence  to  the  suit,  ought  to  be  dete^ 

mined  upon  what  the  facts  are  proved  to  be,  if  the  plaiatiff 

resolves  to  have  them  inquired  into,  as  was  the  case  here* 

^  E^MP,  J. — I  concur.  I  wish  only  to  add  that  the  defendaall 
in  their  written  statement,  which  I  have  referred  to  in  the  originalf 
set  up  a  maurasi  holding  with  reference  to  some  of  the  plod 
of  the  land  for  which  the  suit  was  brought,  and  with  reference  to 
other  plots  they  set  up  an  independent  title  claiming  them  ae 
belonging  to  another  talook  than  that  of  the  plaintiff. 


TOL  Xn.]  HIGH  COURT.  28: 


APPELLATE  CIVIL. 


hrfon  Sir  Richard  Couckf  Kty  Chief  Justice,  and  Mr,  Justice  Ainsiie, 
NILKOMUL  SHAW  (Plaintiff)  v.  REED  (Dbfbndaht).*  1872 

bUm  Succession  Act  (X  of  1865J,  s,  2S2-- Priority— Act   VIII  of  1859,    _^^P2fi?l 
#.  203 — Decree,  Satisfaction  of— Executor — Administrator. 

Where  a  person  obtains  a  decree  against  an  executor  or  administrator,  he 
■  fotided  to  have  his  decree  satisfied  out  of  the  assets  of  the  deceased,  and 
^  982  of  the  Indian  Succession  Act  does  not  interfere  with  that  right 

This  was  a  suit  brought  against  Mrs.  Reed^  as  the  represent-^ 
tiTe  of  her  deceased  husband,  for  goods  supplied  to  him.  The 
Itim  was  decreed  against  her  in  her  representative  capacity, 
nd  the  amount  was  directed  to  be  realized  out  of  the  estate  of 
le  deceased.  Mrs.  Keed  had  previously  obtained  from  the 
administrator-General  a  certificate  under  s.  34^  Act  XXIY  of 
W,  entitling  her  to  receive  the  assets  of  the  deceased,  valued  • 
•  Sa.  479,  a  part  of  which  consisted  of  salary  due  to  the 
Meased  in  the  hands  of  the  Agent  of  the  East  Indian  Railway 
a,  which  had  been  attached  by  this  Court  before  execution 
'  the  decree.  Mrs.  Seed  having  objected  to  the  whole  of 
aintiflTs  claim  being  satisfied  out  of  the  sum  attached,  evidence 
■a  given  on  both  sides,  and  the  Judge,  having  ascertained  the 
hole  amount  of  assets  left  by  the  deceased,  held  that  the 
jdotiff  was  entitled  to  what  remained  after  deducting  the 
cpeDses  chargeable  under  ss.  279 — 281  of  the  Succession  Act. 
•li  order  was  accordingly  passed  to  the  effect  that  the  plaintiff 
^entitled  to  have  Bs.  97-12-6  out  of  the  money  attached 
fcnded  over  to  him. 

The  defendant  applied  for  a  review  of  this  order  on  two 
c^nnds,  the  second  of  which  only  is  material  to  this  report,  viz., 
^the  Judge  was  wrong  in  declaring  the  plaintiff  entitled  to 
^Te  the  whole  of  his  decree  satisfied  out  of  the  assets  of  the 
^Ute  as  far  as  they  went,  to  the  exclusion  of  other  parties  who 
ki  daims  against  the  estate,  admitted  to  be  correct,  but  who 

^  Beleranee  dated  the  6ih  January  1872,  hy  the  Officiating  Judge  of  the 
■^  Gtiue  Court  of  the  Saborbt  of  Calcutta,  including  Hown^h. 

38 
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1^''^        had  Dot  obtained  decrees  of  Court.     In  support  of  this   conten- 
^  M^^'^'  '^    tion  the  defendant  relied  on  s.  282,  it   being  argued  that  the 
„  ^'  words  '^  on  any  other  account"  in  that  section  included  a  decree 

of  Court. 

The  Judge  of  the  Small  Cause  Court,  being  of  opinion  that 
those  words  were  not  meant  to  cover  a  decree  of  Court,  and  that 
the  construction  contended  for  could  not  be  reconciled  with  the 
provisions  of  ss.  203  and  211  of  the  Civil  Procedure  Code, 
referred  for  the  opinion  of  the  High  Court  the  question  whether 
the  plaintiff^  under  the  circumstances  stated  above,  was  entitled 
to  satisfaction  of  his  decree  to  the  exclusion  of  the  other  credit- 
ors, or  should  it  have  been  left  to  the  discretion  of  the  defendant 
to  satisfy  the  decree  pari  passu  with  the  other  proved  claims 
(not  being  of  the  nature  specified  in  ss.  279 — 281  of  Act  X 
of  J  865)? 

The  opinion  of  the  High  Court  was  delivered  by 

Couch,  C.J. — We  think  the  plaintifi*  is  entitled^  as  the  Judge 
of  the  Small  Cause  Court  is  of  opinion,  to  have  the  Rs.  97-124, 
the  balance  of  the  assets,  after  making  the  necessary  deduction 
for  expenses,  paid  to  him  towards  satisfaction  of  the  decree  which 
he  had  obtained. 

The  provision  in  s.  203,  Act  VIII  of  1859,  entitles  the 
decree-holder  to  have  his  decree  satisfied  out  of  the  property  of 
the  deceased,  or  out  of  the  property  of  the  defendant,  the  executor, 
if  it  should  appear  that  he  has  not  duly  applied  the  property  of  the 
deceased ;  and  s.  282  of  the  Indian  Succession  Act  does  not 
interfere  with  that  right.  All  that  it  does  is  to  point  out  tlit 
mode  in  which  the  executor  or  administrator  is  to  administer  tho 
assets  of  the  deceased,  but  it  does  not  enable  the  executor  or 
administrator,  where  a  decree  has  been  obtained  against  him,  to 
say  that  no  portion  of  the  assets  of  the  deceased  person  is  to  be 
paid  in  satisfaction  of  that  decree,  but  he  is  to  deal  with  them 
just  as  if  no  decree  had  been  passed,  which  appears  to  be  the 
objection  raised  in  this  case. 

We  think  that  the  conclusion  which  the  Judge  of  the   Sifislf 
Cause  Court  came  to  is  a  right  one. 
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FULL  BENCH. 


Before  Sir  Richard  Couchj  Kt^  Chief  Justice^  Mr,  Justice  Kemp^  lUr.  Justice 
*     JaeksoHj  Mr»  Justice  Olover,  and  Mr,  Justice  Pontifex. 

BOORGA  CHURN  SURMA  (one  of  thb  Defendants)  o.  J AMPA  DASSEE        1 873 

/o  X  *  JI^^C,  10. 

(Plaintiff).*  


I   ChAarers-^Suit  by  ane^/or  separate  share  of  Rent — Parties — Landlord  and 
Tenant — Objection  taken  for  first  time  on  Special  Appeal, 

I 

One  of  three  co-sbarers  of  certaiu  property,  the  rent  of  which  was  paid  by 
;  it  tenant  to  a  person  acting  as  agent  of  the  co-sharers,  from  whom  they 
^  Nemd  it  in  proportion  to  their  respective  shares,  brought  a  suit  against  the 
taint  for  her  share  of  the  rent  of  which  she  alleged  her  co-sharers  were 
toDodiDg  with  the  tenant  to  deprive  her.  To  this  suit  she  made  her  co-sharers 
Mendints.  The  defendants  alleged  that  she  had  not  received,  and  was  not 
Mitkd  to  receive,  the  rent  from  the  tenant,  but  the  lower  Courts  found 
tee  fiicts  in  her  favor,  and  gave  her  a  decree.  It  was  objected  on  special 
If^that  the  suit  would  not  lie,  inasmuch  as  the  plaintiff  being  one  of  several 
minrerfl  was  not  competent  to  sue  alone  for  her  share  of  the  rent  Held,  that, 
wier  the  circnmstances,  and  the  co-sharers  having  been  made  defendants, 
lb  nit  was  maintainable. 

The  plaintiff  in  this  suit  was  one  of  three  co-sharers  in 
Main  property,  for  her  share  of  the  rent  of  which  she  brought 
fle  suit  making  the  ryot  and  her  two  co-sharers  defendants. 
Bodi  the  lower  Courts  found  in  favor  of  the  plaintiff,  and  gave 
W  a  decree  for  the  amount  claimed. 

The  ryot  appealed  specially  to  the  High  Court  on  the  ground, 
mmg  others,  that  the  plaintiff  was  not  competent  to  sue  alone 
in  her  share  of  the  rent,  and  that,  therefore,  the  suit  was  not 
Aiintainable. 

The  special  appeal  came  before  Couch,  C.J.,  and  Birch,  J., 
^  were  of  opinion  that  the  suit  was  maintainable,  but  finding 
ftat  there  were  conflicting  decisions  on  the  point,  they  referred 

*  Special  Appeal,  No.  1799  of  1872,  from  the  decree  of  the  Subordinate 
^ndge  of  2Klla  Sylhet^  dated  the  9th  September  1872,  affirming  a  decree  of 
^Mnorif  of  NubeegUDge,  dated  the  28  th  June  1872. 
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1878        the  question,  whether  the  suit  could  be  maintained,  fi 
DooROA      opinion  of  a  Full  Bench  as  follows : — 

Crurm  Surma    ^ 
Jamfa 

Pambi.  Couch,  C.J. — The  plaintiff  in  this  suit  is  one  of 
co-sharers  in  an  8-anna  share  of  rent  payable  by  a  ryot  I 
Churn  Surma,  and  she  brought  the  suit  against  him  ai 
other  co-sharers  for  her  share  of  the  rent,  alleging 
they  were  colluding  with  him.  Doorga  Churn  S 
defence  was  that  he  never  paid  any  rent  to  the  plaintii 
he  had  been  paying  rents  to  the  agents  of  Gour  Chan 
Lall  Chand,  the  other  defendants*  Gour  Chand  coni 
that  the  plaintiff  did  not  live  with  him  in  commensalit; 
she  did  not  receive  any  rent  from  the  ryot.  The  I 
decreed  that  the  defendant  Doorga  Chum  should  pay 
plaintiff  the  rents  claimed  by  her  with  costs. 

This  was  confirmed  by  the  Subordinate  Judge   on  an 
by  Doorga  Churn  Surma,  who  has  brought  this  special  a 
It  was    objected    for    the   appellant   that  the  suit   coul 
be  maintained ;    and   the  following  cases  were  cited : — I 
Mundul   V.   Gungaram    Bonnerjee  (1),   Haradhun    Gossa 

(1)  Be/ore  Mr,  Justice  L.  S.  Jackson        Thb  jiid<^ent  of  the  Coi 
and  Mr.  Justice  Mitter,  delivered  by 

The  \1th  March  1872.  Jackson,  J.— The  plaintiff 

«.,«*»*,»     — ^,^,,»  case  18  one  of  two  joint  ownen 

BHYRUB     MUNDUL      awd       othrrs  .    *    .       xi       j  r    j     * 

(Defrndantb)  r.   GUNGARAM  BON-  ^.^^"P*^^   ^J  ^^\  defendant.. 

NEIWEE  (Plaintiff).-  «'"g^y  8"«^  ^^«  defendants  to 

rent  to  the  extent  of  his  own  \ 

Co-sharers^ Suit  by  one,  for  separate  an  enhanced  rate  after  notice. 

share  of  Rent— Parties-— Landlord  The  defendants  in    the  & 

and   1  enant— Enhancement^ Sped'  objected  to  the  plaintiff*s  sui 

fication  of  Land,  ground  that,  as  they  held  on 

ry  \.  ^    fP        X  \i  sx    o      r      *i       co-sharers,  and  as  the  land  in 

Baboo    Taruck  Isath   Sen  for  the      ^      , .  J^  .i         i  .  ..i«.     i 
,,     ^  of    which    the    plaintiff  cla 

appellants.  ,  f  -i.  j 

'^'^  enhance  was  not    specified, 

Baboo  Anund  Chunder  Ghosal  for    could  not    be  maintained ;    t 

the  respondent.  set  up  a  mokurrari  holding ; 


*  Special  Appeal,  No.  1140  of  1871,  against  the  decree  of  the  Judicial  Commii 
Zilla  Chota  Nagpore,  d«ted  the  15th  Jane  1871,  affirming  the  decree  of 
Assistant  Commissioner  of  Msanbhoom,  dated  the  24th  of  February  1871. 
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toaz  Missery  (1),  and  Indromonee  Burmonee  v.  Suroop        1878 
Paul  (2).     On  the  other  side  were  cited  : — Jagadamba     i>oojm»a 

V. 

jected  to  the  rates  churned    (2)  Before  Mr,  Justice  Norman^  Offi-      Pambb. 
inUff.  dating  CJiief  Jusiicey  and  Mr.  Justice 

lintiflf;  however,  obtained  a        Loch. 
;he  Court  of  first  instance, 

ree  has  been  confirmed  by  ^*  ^^'*  ^^P^^  ^^^^' 

\aX  Coounissioner  of  Chota  indrOMONEE    BURMONEE     (ohk  or 

THK  Dbfrndants)  V.  SUROOPCHUNDER 
pinion  the  plaintiff*  was  not      PAUL  (Plaintiff).* 

maintain  this  suit,  he  beinff  _     .              «  .    , 

,..,,..  ^                   J  Co-sharers — Sutt  by  one.  for  separate 

undivided  joint  owners,  and  ,          ^   «.«..,.,     . 

*     r     u-  L   XI         -x  share  of  Rent — Parties^ Landlord 

I  respect  of  which  the  suit  ,/  t 

it  not  being  defined.    It  has 

been  ruled   in  this  Court  Baboo    Orish    Chunder  Mooherfee 

B  the  course  has  been  to  pay  for  the  appellant. 
>-sharers   jointly,    a    single 

will  not  be  allowed  to  bring  Baboo  Sreenath  Dass  for  the  res- 

Buit  for  his  share  of  the  rent,  pondent. 
rule  appears  to  apply  with 

r  force  to  cases  of  enhance-  Noeman,  C.  J.— The  plaintiff  sues  for 

his    is    a    principle    which  arrearsof  rent  for  the  years  from  1278 

B  should  have  the  less  hesi-  ^  ^^75  (1866  to  1868\  to  which  he 

pplying  to  the  present  case,  *^*^?®*  himself  to  be  entitled  as  being  a 

le  facta  appear  to  be  such  shareholder  in  cerUin  knd  held  by  th« 

were  deciding  in  regular  defendants  comprised  in    two  jamas, 

should  not  probably  affirm  ^"®  ^^  ^^  ^^^'  *"^  *^®  ^'^®'  ^^  *^«-  ^^• 

n,  for  the  plaintiff  appears  '^^^  plaintiff  says  that  some  time  since 

lUed,  to  a  great  extent,  in  ^®  acquired  by  purchase  first  1  anna 

B  rates  claimed;  and  further,  ^  «"°^"  ^^  *^®  ^^^^  comprised   in 

lants    set  up    a  mohurraH  ^^^  ^^'^^  *"^  subsequently  addi- 

re  is  fiur  reason  to  suppose,  *'°""^  fractional  shares  of  this  land, 

have  succeeded  in  proving  *"^  ^^""^  ^^  ^'^^"^  purchases,  and  by 

tiff's  father  had  attended  to  ^*^'"«  '"  ^*'''"  ^  *"""  ^"^  ®  ^^""^^ 

cce,  as  he  had  been  sum-  ^®  ^®'^*™®  possessed  in  all  of  6  annas 

1^  16  gundas  of  the  property.     Being 

therefore,  that  the  decision  **^^^^  Purchaser  and  ijaradar  be  Sue* 
rts  below  must  be  set  aside,  ^^"^  defendants,  and  amongst  others 
dntiffs  suit  dismissed  with  *^®  ^^^""'"^  appellant  before  us  Indro- 
monee Burmonee  for  the  rents  of 
6  annas,  after  deducting  16  gundas 
lease  merely  follows  a  deci-  which  he  says  have  been  taken  posses- 
ed  in  3  B.  L.  R.,  230.  sion  of  by  another  party. 

Appeal,  No.  1998  of  1870,  against  the  decree  of  the  AddiUonal  Judge  of 
ia,  dated  the  17th  Jane  1870,  affirming  a  decree  of  the  Deputy  Ck>lleeter  of 
,  dated  the  14th  September  1869. 


,  BKNG AL  LAW  RBPOUTS.  [VOL.  XII. 
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1878         JDasi  V.  Haran  Chandra  Dutt  (1),  Natioo  Rotj  v.  Jhoomuek  Loll 
)ooiioA       Doss  (2),  Ganga  Narayan   Das  v.  Saroda  Mohan  Roy  Ckow- 

BH  SUBltA 

9. 

Iham  '^^^  ^^^^^  Courts  made  a  decree  in  Co -sharer i^  Suit  by  otte,  for  tepank 

^**"'       favor  of  the  plaintiff,  from  which  decree        share  of  Rent  —  Parties  -  Lnd^ 
the  defendant  Indromonee  Burmonee        lord  and    Tenant-- Objectin  taia 
appeals ;  and  she  points  out  through       for  first  time  on  Special  Appeal, 
her  Takeel  that  there  is  no  evidence        ^^^  ^^  ^  ^^^  ^  ^^^^  ^^ 

that  she  ever  assented  to  any  divisions  ^^  ^^^  ^^  ^  ^ ^^^  ^^^^  ^^  ^^ 

of  her  liabQitj,  or  agreed  to  pay  the  ^^^^^  ^^^^  ^^^  ^^  ^^  ^2^^^ 

rents  of  the  6  annas   16  gundas,  or  ^^77  p  (1869-70) 
of  any  other  fractional  share,  to  the        ^^^  defendant  objected  ti^heW 

pliuntiff  ^       ^.    ,.         c  never  paid  rent  to  the  pltbtiftiid 

We  think    that   the    objection  of  ^^^^  ^^  j^^,^  ^^  land  in  questiwby 

Indromonee  Burmonee  is  wellfounded;  ^.^^^  ^^  ^^^  ^.       ^  j.^^  ^ 

ihat  the  liability  of  herself  and  co-  j^  ^^^  village, 
sharers  was    to  pay  the  entire  Jama        rj.^^    Muniif  dismissed   the  «t 

of  Rs.  106  and  Rs.  34  to  the  persons  rphe  Judge  on  appeal  said  thit  H- 

40  whom  they  were  liable  to  pay  the  plaintiff  had  filed  and  proved  catttf 

same;  and  thatthe  plaintiff  by  purchas-  jamabandi     papers     for     the   r^ 

ing  fractional  shares  of  the  property  i276— 1278,    and    that  these  papa* 

comprised    within   the   jamae   could  proved  clearly  that  the  pliintifftn 

not  split  up,  without  her  consent,  her  entitled  to  the  rent  churned  byto^ 

entire  liability,  and  make  her  liable  to  ^^  ^1^^^  ^  ^^  ^^  establUhedhf 

pay  fractional  shares  of  that  rent  to  ^^^ler  evidence.     He  also  held  thitH* 

the  several  persons  alleging  themselves  defendant  had  failed  to  prove  thit  k 

to  hold  shares  in  the  zemindaii  whose  ^^  ^   shareholder.     He  accoriin^J 

interests  and  rights  she  would  have  no  ^^^^^^^  tte  decision  of  the  UxxaO, 

means  of  ascertaining  with  accuracy.  ^^^  ^^^^  ^y^^  plaintiff  a  decree. 
The  suit,  therefore,   as    regards    the        q„  ^p^^j^i  ^pj,^^  j^  ^^  objected 

special  appellant  Indromonee  Burmo-  ^^^  ^^^  plaintiff,  being  owner  of  011I3 

kiee  must  be  dismissed  with  costs  in  ^  ^^^^  ^^  ^^ie  mouza  and  not  of  4 

all  the  Courts.    The  other  defendants  ^^^^^^  ^^^^^  „ot  sue  for  hU  ahare  i 

not  having  appealed,  the  decree  wiU  ^^^  ^^^^  ^i^^out   making  the  oUu 

stand  as  against  them.  ^^^^^^  defendant*. 

(1)  6  B.  L.  R.,  526,  note.  ^  ,         r  ii    1.  »         r      ^ 
/ox  o  /•        c-     »•  11    ^  i^      1.    1^4         ^*^o^    Lukhychum    Base  for  t 

(2)  Before  Sir  Richard  Couch,  Kt.,  .. 

Chief  Justice,  and  Mr,  Justice  *^ 

Ainslie,  The  judgment  of   the   Court  1 

The  1th  August  mo.  delivered  by 

NANOO   ROY   (Defendant)  v,  JHOO-        Couch,   CJ.—With  regard  to  1 

MUCK  LOLL  DOSS  (Plaintiff).*  first  objection,  no  such  question  appe 

*  Applioation  for  the  admiaaion  of  a  special  appeal  from  a  decisicm  passed  by 
Judge  of  Tirhoot,  dated  the  9th  April   1872,  reversing    a  decision    of  the  Mmaif 
Darbhanga,  dated  the  13th  December  1871. 
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Hurkishor  Das  Bhooya  v.  Joogul  Kishor  Saha  Roy  (2),        ^^^ 
iowdty  V.    Syud  Hyder  Alii  (3),   Mahomed  Sing  v.  ch^su'rma 


I  raised  in  the  defence  in  (2)  Before  Mr.  Justice  BayUy  md      £^^^^ 

urt.    If  the  defendant  had  Mr.  Justice  Paul 

at  the  plaintiff  was  only  The  l^th  November  1871. 

a  share,  and  could  not  sue  HURKISHOR  DAS  BHOOYA  (one  ofthk 

co-sharers  joining,  it  is  Drfbndants)   r.    JOOGUL    KISHOR 

t  the  plaintiff  might  have  SAHA  ROY  (Plawtiff).* 

fce  of  things  which  entitled  Co-sharers^ Suit  by  one,  for  separate 

without  joining  the  co-  share    of  Rent — Parties -^ Landlord 

be  case  has  gone  through  and  Tenant. 

,  and  now  that  ohjection  is  g^^^^  Orishchunder  Ohose  for  the 

cannot  be  allowed  to  be  appellant. 

because  from  its  not  having  ^^^^^   ^^.^^^^   ^        .^^  ^^^  ^^ 

at  the  proper  time,  this  , 

not  before  it  the  materials  *^            *               ^     ,      ^ 

it  can  determine  whether  The  judgment  of   the  Court  was 

objection.     We  cannot  in  <Jeli^ered  by 

>al  say  that  there  has  been  Paul,  J. — In  this  case  the  plaintiff 

I  this ;  if  it  had  been  taken  jointly  with  others  obtained  a  decree 

Court,  it  might  have  been  for    a    kabuliat  from  the  defendants, 

Court  might  have  allowed  with  the  exception  of  the  three  defend- 

[Mirties  to  be  added,  or  the  ants  who  do  not  appeal.    A  kabuliat 

withdrawn  with  liberty  to  was  decreed  to  be  executed  jointly 

sh  suit     The  defendant  is  by  all  the  defendants  in  favor  of  the 

I  to  set  up  a  different  kind  plaintiff,    together  with  other  share- 

from  what  he  did  before;  holders  who   were  joint  plaintiffs  in 

er,  according  to  the  finding  that  suit.     The  plaintiff  now  sues  for 

ellate  Court,  which  is  the  his  individual  and  separate  share  of 

e  judgment  upon  the  facts  certain  rents  partly  composed  of  the 

ftke  as  the  prevailing  deci-  enhanced  rent  decreed  in  the  first  suit, 

old  seem  that  he  is  liable  to  and  it  is  pleaded  against  bim  tbat  his 

'.  of  the  rent  to  the  plaintiff,  suit  is  informal,  and  cannot  proceed 
bjection  that   the   plaintiff    on  the  ground  that  the  defendants  are 

ive  joined  others  with  him  jointly  liable  for  the  arrears  sued  for, 

which  goes  to  the  merits  of  and  that,    all    the    shareholders  not 

It  is  not  shown  that  the  being  made  parties,  the  suit  must  fail, 

ight  not  to  have  his  rent.  This  objection  is  valid  in  law.    The 

atioD  must  be  rejected.  special  appeal  is  therefore  decreed,  and 

the  plaintiff's  suit  dismissed  with  all 

L.  B.,  A.  C,  230.  costs. 

(3)  W.  R.,  Jan.  to  July  1864,  Act  X  Rul.,  63. 

Appeal,  No.  674  of  1871,  ngainst  the  decree  of  the  Officiating  Judge  of  Zilla 
dated  the  11th  March  1871,  modifying  a  decree  of  the  Deputy  Collector  of 
c,  dated  the  23rd  September  1870. 
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1878         Muaamut  Mughy  Chowdrain  (1),  and  Ramjoy  Sing  v.  Nazm 

^^^«^^  Gaztfe  (2).     The  objection    was  not  taken  in   the  first  Court, 

,  *•  but  this  seems  to  be  immaterial,  as  the  other  co-sharers  were 

Da8si».      made  defendants,  and  the  plaintiff  could  not  compel  them  to 

join  her  as  plaintiffs* 

The  question  which  arises  is  whether  the  suit  can  be  miiik 
tainedy  and  as  we  differ  from  the  decisions  that  it  cannot  be 
maintained,  we  refer  this  appeal  for  the  final  decision  of  a  Foil 
Bench. 

Baboo  Kalimohun  Doss,  for  the  appellant,  contended  thttt 
suit  for  rent  must  be  brought  by  all  the  co-sharers  jointly.  EiA 
one  of  the  co-sharers  is  not  entitled  to  sue  separately  for  his  dme 
of  the  rent,  unless  there  be  a  contract  on  the  part  of  the  tenant  ti 
pay  to  each  his  share  separately.    Nor  is  it  shown  that,  as  a  matter 
of  fact,  the  plaintiff  ever  recovered  any  rent  from  the  tenant 
The  tenant  denied  the  plaintiff's  title,  and  said  that  she  had  pud 
the  rent  to  the  agents  of  the  other  defendants  Gour  Chand  and 
Lall  Chand. 

Baboo  Bharut  Chunder  Dutt,  for  the  respondent,  contended 
the  plaintiff  having  made  her  co-sharers  defendants,  there  could 
be  no  possible  objection  to  the  suit. 

Baboo  Kalimohun  Doss  in  reply. 

The  cases  cited  in  argument  were  the  same  as  those  referred 
to  in  the  order  of  reference  to  the  Full  Bench. 

The  following  judgments  were  deliTeredby  the  Full  Bench:— 

Kemp,  J.  (after  stating  the  question  referred,  continued).— 
I  am  of  opinion  that  the  present  suit  can  be  maintained.  The 
plaintiff  sues  for  rent  of  the  years  1277  and  1278  (1871  and  1872), 
«  alleging  that  she  is  jointly  in  possession  of  a  share  in  the  estate, 
and  has  further  to  receive  the  rents  in  proportion  to  her  sliare. 
She  has  made  her  co-sharers  defendants  in   the    suit.     The 


(1)  1  W,  R.,  253.  (2)  6  W.  R.,  Act  X  Rnl.,  68. 
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fendant  No.   1,  the  tyot,  altogether  teptidlated  tie  plaintiff's  .  __1?!L_ 

ie,  aud  alleged  that  he  had  paid  the  whole  of  the  rents  for  cufrRN  Surka 

3  years  1277  and  1278  to  another  party, — ^namely,  the  defendant       ja^pa 

y,  2.    The  defendant  No.  2,  a  co-sharer,   also  disputed   the      Da»«»»« 

dntiff's   title,    and   stated  that  the  plaintiff  never  lived  in 

nmensality  with  him,  and  that  she  has  never  received  any 

It  from  the  defendant  No.  1,  the  ryot.     Both  Courts  have 

Odd  on  the  evidence  that  the  plaintiff  h^s  all  along  received 

It  np  to  the  date  preceding  that  of  the  institution  of  the 

t    They  have  also  found  that  the  defendant,  the  ryot,  was 

[ed  upon  by  the  plaintiff  to  pay  rent,  and  that  the  defendant 

.  1,  the  ryot,  knowing  that  the  sarbarahkar,  to  whom  he  had 

!n  paying  the  rent>  had  been  discharged  by  the  plaintiff, 

hheld  payment  of  the  rent  of  plaintiff's  share.     Under  these 

somstancea  I  am  of  opinion  upon  the  findings  of  fact  of  the 

» lower  Courts,  and  inasmuch  as  the  co-sharers  have  beeu 

de  defendants,  that  the  suit  is  maintainable. 

Fackson,  J. — I  am  also  of  opinion  that  the  present  suit  is  one 
ich  the  plaintiff  was  entitled  to  maintain.  There  is  a  class 
nits  somewhat  resembling  the  present,  in  which  I  have,  on 
eral  occasions,  expressed  an  opinion  that  the  plaintiff  is  not 
itled  to  sue  8eparately,-^that  is  to  say,  where  several  persons 
ng  jointly  entitled  to  receive  rent  from  a  ryot,  and  having 
in  accustomed  to  receive  such  rent  jointly,  afterwards  one  or 
re  of  them  brought  separate  suits  against  such  ryot  in 
pect  of  their  separate  shares.  In  those  cases  it  was  held 
I  the  nature  of  the  contract  or  holding  being  such  that  the 
>t  was  accustomed  to  pay  bis  rent  in  one  sum  to  the  joint 
int  of  the  owners,  he  ought  not  to  be  harassed  by  being  sued 
leveral  suits  in  respect  of  portions  of  the  same  claim.  Here 
case  is  different.  The  owners,  it  is  true,  have  been  accus- 
led  to  collect  the  rents  jointly  (at  least  I  understand  that 
be  the  finding)  and  by  a  joint  agent,  but  the  parties  who 
e  been  made  defendants  along  with  the  ryot  had  subsequently 
)Q  from  the  ryot,  with  his  consent,  their  own  separate  shares 
he  rents,  and  the  suit  which  the  plaintiff  brought  was  in 
;t  a  suit  to  recover  an  arrear,  which  arrear  corresponded 

39 
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^^^        with  her  own  share  of  the  rent  which  the  ryot  had  vexatiouily 

Cbdiw  ^BMA  ^^^  coUusively  refused  to  pay.     That  amount  still  renuuDed 

Jampa       unpaid,  and  the  plaintiff  being  entitled  to  it,  it  seems  to  mo  that 

Dambb.      ghe  was  justified  in  bringing  this  suit,  making  at  the  same  tinM 

the  other  co-sharers   parties  as  defendants.     In  point  of  fust 

the  conduct  of  the  defendant  was  not  that  of   a  ryot  wha 

complained  of  being  subjected  to  several  suits  in  respect  of  odo 

claim,  it  was  that  of  a  ryot  entering  into  collusion  with  twor 

out  of  three  co-sharers  for  the  purpose  of  depriving  the  third. 

Under  these  circumstances  it  is  difficult  to  see  what  other  coant 

was  left  to  the  plaintiff  than  to  sue  these  parties  in  order  to 

recover  that  which  was  justly  due  to  her,  and  to   her  alone.  I 

therefore  think  that  the  suit  was  properly  maintainable. 

Gloybb,  J. — I  concur  in  thinking  that,  under  the  drooBh 
stances  of  the  case,  the  suit  was  maintainable,  and  I  do  « 
generally  for  the  reasons  given  by  Kemp  and  Jackson,  JJ.     • 

PoNTiFBX,  J. — Under  the  circumstances  of  this  case,  I  think 
there  is  no  doubt  whatever  that  this  suit  is  properly  maintaiB" 
able  ;  and  as  at  present  advised,  I  am  not  prepared  to  say  wbei 
a  ryot  is  holding  under  co-sharers,  but  not  under  a  writtea 
contract,  that  one  of  the  co-sharers  cannot  sue  separately  te 
his  share  of  the  rent,  if  he  makes  the  other  co-sharers  defendiBti 

Couch,  C.J. — I  concur  in  the  opinion  that  has  been  givei 
that  the  present  suit  is  maintainable.  That  was  my  opinii* 
when  the  question  was  referred  to  the  Full  Bench.  The  tff^ 
will  be  dismissed  with  costs. 
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BUNWARI  LALL  SAHU  (DEreiiDAKT)  v.  MOHABIR  PERSAD  P.  C* 

SINGH   AKD  0THBB8  (PlAIKTIFPS).  ^^^78 

^  ^  Dee.  18. 


[On  Appeal  firom  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 
Act  XI  of  1859,  «.  5 — Atiachment'^Sale  far  Arrean  of  Revenue, 

Aet  XI  of  1859  is  to  a  great  exient  a  remedial  Act  passed  for  the  benefit 
tf  the  rabject,  and  in  order  to  relax  the  stringencj  of  former  Statutes,  wherebj 
IheOown  was  empowered  to  sell  estates  for  non-payment  of  revenue. 

&  5  of  the  said  Act  applies  to  estates  which  are  under  attachment 
'■Md  uider  Act  VIII  of  1859,  and  which  are  in  the  hands  of.  a  manager 
ippoiated  on  the  application  of  the  judgment-debtor  for  the  purpose  of 
Bqoidating  the  debts.  Such  attachments  are  not  superseded  bj  the  appoint- 
beat  of  such  manager. 

Tbe  words  **  arrears  of  estates  under  attachment  **  apply  to  cases  where  a 
pwtioD  only  of  an  estate  is  under  attachment,  as  well  as  to  oases  in  whioh  the 
>Ue  estate  has  been  attached. 

MoHABiB  Persad  Singh,  Kumla  Persad  Singh,  Ram 
lakul  Singh,  and  Dinobuudhu  Singh,  the  present  respoud- 
nta,  were,  with  other  persons,  entitled  to  distinct  but  undivided 
nterests  in  certain  mehals  called  Malick  AUypore  Buzurg 
ttd  Sonapore  Budur,  parts  of  Pergunna  Balaghur,  situate 
in  the  district  of  Tirhoot.  The  respondents  had  not,  as  some 
rf  their  co-proprietors  had,  opened  separate  accounts  in  the 
Collectorate  as  to  their  separate  interests,  under  s.  10  of 
Act  XI  of  1859. 

Decrees  for  money  were  obtained  against  the  respondents 
utdsome  of  their  co-proprietors,  and  a  sarbarahkar,  or  manager, 
"^appointed  on  the  petition  of  the  judgment-debtors  of  their 
*ttes  under  s.  243  of  Act  VIII  of  1859,  in  order  to  satisfy 
^  Baid  decrees  out  of  the  rents  and  profits.     In   September 

iVtifii/:_|SiR  J.  W.  CoLviLB,  Sib  B.  Peacock,  Si  a  M.  E.  Smith,  ajid  Sie 

R.  F.  COLLIBB. 
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1865,  another  manager  was  appointed.  The  Principal  Sadder 
Ameen  defined  the  duties  of  such  noanager  at  some  length,  and 
included  therein  those  of  collecting  and  enhancing  rente,  aod 
paying  the  Government  revenue  due  upon  the  respective  shares. 
The  manager  continued  in  charge  of  the  respondents'  shares 
down  to  the  date  of  the  revenue  sales  hereinafter  mentioned. 

Malick  AHypore  was  sold  by  reason  of  one  of  the  oo-pro- 
prietors,  whose  share  was  not  under  attachment,  nor  in  the  hands 
of  a  manager,  having  made  default  in  payment  of  the  (joyenh 
inent  revenue  payable  by  him.  Sonapore  Budur  was  also 
sold  for  the  default  of  other  corproprietors,  whose  shares  were 
not  in  the  hands  of  a  manager. 

By  an  order  dated  17th  January  1867,  five  days  after  the  list 
jday  fixed  for  the  payment  of  arrears,  the  Collector  caused 
notifications  of  the  intended  sale  on  the  16th  February  1862 
to  be  made,  but  not  in  accordance  with  the  provisions  of 
s.  5,  Act  XI  of  1859.  Notwithstanding  some  opposition,  A^ 
sale  proceeded,  and  on  16th  February  1867  both  mehals  were 
knocked  down  for  Rs.  1,40,000  and  Rs.  48,000,  respectively,  to 
Bamjewun  Lall,  on  behalf  of  the  appellant.  On  the  7th  Jnn^ 
1867,  the  Commissioner  confirmed  the  sale,  an  appeal  having 
been  made  by  the  respondents  on  the  ground  of  irregulatitj) 
and  on  the  14th  June,  certificates  were  granted  in  the  name  ef 
the  appellant. 

On  the  24th  February  1868,  the  respondents  sued  inforni 
pauperis  in  the  Court  of  the  Principal  Sudder  Ameen  of  Tirhoot 
to  set  aside  the  sales.  The  grounds  upon  which  they  contended 
that  the  sales  should  be  set  aside  were,  1st,  that  the  Ci^ 
Court  having  attached  the  properties,  and  placed  them  under  I 
manager,  the  provisions  of  s.  5,  Act  XI  of  1859,  flhonH 
have  been  observed,  but  were  not ;  2ndly,  that  the  proclamaliw* 
had  not  been  duly  made  under  s.  7,  and  that  the  revenue  said 
to  be  due  was  not  actually  due ;  3rdly,  that  the  Collector  h«d 
authority  to  postpone  the  sale  under  s.  18,  and  refused  ti 
do  so  under  the  erroneous  impression  that  he  had  no  discretioi 
so  to  do  ;  and  4thly,  that  the  sale  was  contrary  to  s.  17,  andhai 
involved  heavy  loss  to  the  respondents.  The  Subordinat 
Judge,  on  the  22nd  December   1868,  dismissed  the  suits  wit 
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wts,  holding  tliat  8.  5  did  not  apply.  On  the  3rd  May  1670 
leHigh  Court  (Bayley  and  Markby,  JJ.)  reversed  the  decree, 
nd  remanded  the  cases  under  s.  354,  Act  VIII  of  1859,  to 
7  whether  the  respondents  had  sustained  a  substantial  injury 
f  ceason  of  the  irregularity  that  no  notice  had  been  issued  as 
Kiuired  by  s.  5  of  Act  XI  of  1859!  On  the  13th  September 
370,  the  Subordinate  Judge  found  that  the  respondents  had 
Mttined  substantial  injury  by  reason  of  the  irregularity  comp- 
lained of,  which  finding  was  confirmed  by  the  High  Court 
Fackson  and  Ainslie,  JJ.)  on  31st  January  1871. 
The  defendant  appealed  to  Her  Majesty  in  Council. 
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Ifr.  Cowie,  Q.C.9  and  Mr,  Doyney  for  the  appellant,  contended 
at  a.  5  of  Act  XI  of  1859  did  not  apply  to  the  sales  in 
leation  in  these  suits,  and  that  there  was  consequently  no  irre-* 
ilirity  in  the  sales.  That  section  contemplated  sales  ^^  of  estates 
ider  attachment,  by  order  of  any  judicial  authority,  or  managed 
the  Collector  in  accordance  with  such  order."  The  mana<rer 
these  cases  was  appointed  at  the  request  and  for  the  benefit  of 
le  judgment-debtor,  and  was  in  no  respect  an  attachment  officer, 
is  possession  was,  in  law  and  in  fact,  that  of  the  judgment-debtor 
mself,  and  was  not  such  an  attachment  as  falls  within  the  words 
ted.  The  section  contemplated  estates  under  attachment  by 
te  Collector*  The  learned  Counsel  further  contended  that 
lere  was  no  sufficient  evidence  that  the  mehals  were  sold  below 
lair  real  value  by  reason  of  such  want  of  notice  as  that  com- 
bined of,  or  that  in  fact  the  prices  obtained  were  substantially 
adequate.  Further,  as  regards  the  respondent  Bam  Tuhul 
Kngh,  they  pointed  out  that  he  had  allowed  a  creditor  to  be 
aid  out  of  the  surplus  proceeds  of  the  sale  of  Malick  Allypore, 
^  sum  of  Be.  4,970-9-3 ;  they  contended  that  that  was  equi* 
ilent  to  a  receipt  by  himself  of  a  portion  of  the  purchase- 
Hmey,  and  disabled  him  under  s.  33  of  Act  XI  of  1859  from 
mtesting  the  validity  of  the  sale  of  that  mehal. 


Mr.  Leith,  Q.C.,  and  Mr.  Macnaffhten,  for  the  respondents, 
Qtended  that  the  sales  in  question  were  irregular,  and  that 
ibstantial  injury  had  resulted  therefrom. 
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1878 The  judgment  of  their  Lordships  was  delivered  by 

BUNWARI 

Lali.  Sahu 

«•  Sir  B.  p.  Collier. — These  cases,  in  which  thepariiesaretlii 

MOHABTR  -11/.  •  /.   1 

PBR8AD      same  and  the  facts  are  the  same,  turn  upon  a  point  of  law  which 
admits  of  being  very  shortly  stated.  The  plaintiffs  bring  their  wA 
for  the  purpose  of  setting  aside  a  sale  for  arrears  of  Grovemmeak . 
revenue.    The  plaintiffs  are  the  owners  of  separate  shares  of  tk  ' 
estate  in  question.  Certain  decrees  had  been  obtained  against  thii 
plaintiffs,  and  attachments  had  been  issued  under  Act  YIII  4 
1859,  some  years  prior  to  the  sale  in  question.     Upon  the  appli*; 
cation  of  the  plaintiffs  themselves,  a  sarbarahkar,  or  manager, WM 
appointed  for  the  purpose  of  liquidating  the  debts.      It  doesnol 
appear  to  their  Lordships  that  anything  turns  upon  the  appoiBtf 
ment  of  this  sarbarahkar.      It  was,  indeed,  ai^aed  in  the  Conf : 
below,  though  scarcely  contended  for  here,  that  the  appoiDtmeri^ : 
of  the  sarbarahkar  superseded  the  attachments.  Their  Lordahifl  \ 
are  of  opinion  that  the  attachments  were  not  so  superseded,  bst 
were  in  force. 

That  being  so,  the  estates  being  thus  under  attachment,  with  * 
the  exception  of  one  portion  belonging  to  a  party  of  the  naiM 
of  Gurudoyal,  the  question  arises   whether  or  not  the  profi- 
sions    of  s.  5    of  Act    XI    of  1859    apply    to    this    cue? 
This  enactment  provides  '^  that  no  estate,  and  no  share  or  inteieit 
in  any  estate,  shall  be  sold  for  the  recovery  of  arrears  or  demsn^ 
of  the  descriptions  mentioned  below,  otherwise  than  after  a  notifi- 
cation in  the  language  of  the  district,  specifying  the  nature  wA 
amount  of  the  arrear  or  demand,  and  the  latest  date  on  which 
the  payment  thereof  shall  be  received,  shall  have  been  affixed, for  ' 
a  period  of  not  less  than  fifteen  clear  days  preceding  the  day  fixes 
for  the  payment,  according  to  s.  3  of  this  Act,  in  the  office  of  the 
Collector  or  other  officer  duly    authorised  to  hold  sales  nndtf 
this  Act,  in  the  Court  of  the   Judge  within   whose  jurisdictios 
the  land  advertised  lies,  and  in  the  MunsiPs  Court  and  Polioe 
Thanna  of  the  division  in   which  the   estate  or  share  of  tf^ 
estate  to  which  the  notification  relates  is  situated."      There  tt 
no  question  that  this  notice   was  not    in   point   of  fact  given. 
The  only  question  that  arises  is,  whether  this  section  applies  to 
the  sale  of  this  estate,  and  in  order  to  determine  this,  it  is  neceir 
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)  read  to  the  end  of  the  section.  The  arrears  or  demands 
»ed  below  are : — *^  First,  arrears  other  than  those  of  the 
t  year  or  of  the  year  immediately  preceding ;  secondly, 
I  dae  on  account  of  estates  other  than  that  to  be  sold ; 
y  arrears  of  estates  under  attachment  by  order  of  any 
1  authority,  or  managed  by  the  Collector  in  accordance 
ich  order."  The  arrears  for  which  the  estate  in  ques- 
ts sold,  were  neither  of  the  first  nor  of  the  second  descrip- 
the  only  question  is  whether  they  fall  within  the  third, 
in  this  case  the  estates  were  not  held  under  attachment 
Collector  of  the  district,  and  it  has  been  argued  that  this 
m  applies  only  to  the  case  of  estates  being  held  under 
lent  by  the  Collector.  But  their  Lordships  are  of  opinion 
place  such  a  construction  upon  the  words  of  the  Act 
induly  limit  their  plain  meaning ;  and  it  may  be  observed 
s  is  to  a  great  extent  a  remedial  Act  passed  for  the  benefit 
lubject,  and  in  order  to  relax  the  stringency  of  the  for- 
itutes,  whereby  the  Crown  was  empowered  to  sell  estates 
-payment  of  revenue.  The  words  of  the  Act  are  ^'  arrears 
tes  under  attachment  by  order  of  any  judicial  authority." 
nrords  would  primd  Jacit  apply  to  all  attachments  by 
authority  under  Act  YIII  of  1859,  which  had  been 
some  two  months  before  in  the  same  session  of  the  Legis- 
and  it  is  difficult  to  suppose  that  the  Legislature,  having 
that  Act,  should,  in  a  subsequent  Statute  referring  to 
lents,  intend  to  omit  a  reference  to  attachments  which 
'evious  legislation  had  regulated. 

it  has  been  said  that  the  second  portion  of  this  sentence 
tnit  the  construction  of  the  first;  that  the  words  ''or 
id  by  the  Collector  in  accordance  with  such  order" 
sfer  to  attachments  as  well  as  to  the  mere  management  by 
Uector  of  estates*  But  it  appears  to  their  Lordships  that 
I  construction  necessarily  follows.  They  think  that  the 
^rt  of  the  clause,  ''  arrears  of  estates  under  attachment 
ler  of  any  judicial  authority,"  should  be  read  by  itself^ 
18  would  have  the  general  significance  which  I  have 
expressed*  The  terms  ''managed  by  the  Collector  iu 
aace  with  such  order "  would  refer  to  cases  in  which  the 
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Collector  may  manage  estates  by  an  order  of  judicial  authority, 
which  may  or  may  not  be  an  order  for  an  attachments  By  this 
construction  both  parts  of  the  sentence  would  cohere ;  and  it 
does  not  appear  to  their  I/ordsliips  that  the  latter  words  namw 
the  plain  and  obvious  meaning  of  the  former. 

An  argument  has   been  drawn   from  s.    17   for  the  porpoie 
of  limiting   the    meaning    of   the  words    in   s.     5.     But  their 
Lordships  would  observe  in  the  first  place    that   8.    17  refeii 
to  a  different   subject-matter;    it   refers  not   to    notices  to  be 
given,  but  to  certain  cases  in  which  estates  are  not  liable  to  sale 
at  all.     The  words  relied  upon  are  these  : — '^  And  no  estate  held 
under  attachment,  or  managed  by  a  Revenue  Officer^  in  pursasnee 
of  an  order  of  judicial  authority,  shall  be  liable  to  sale  for  the 
recovery  of  arrears  of  revenue  accruing  during    the   period  of 
such  attachment  or  management,  until  after  the  end  of  the  year 
in  which  such  arrears  accrue."      It  may  be  that  in  this  sectioa 
the  words  ''  held  under  attachment,"  may  refer  to  "  held  under 
attachment  by  a  Revenue  Officer;"  and  it  may  be  obseryed  Ast 
where  the  Legislature  intend  to  express  this  meaning,  they  have 
used  apt  words,  they  have  used  the  words  ^'  held    under  attacb- 
ment  by  a  Revenue  Officer ;"  but  the  circumstance  of  their  having 
used  these  words  in  this  section,  and  having  omitted  them  in  the 
former,  tends  to  strengthen  the  inference  that   their    meaning  iu 
the  former  was  different  from  what  it  was  in  the   latter  section. 
The  words  of  the  Act  being  plain,  it  is  not  necessary  to  spe- 
culate upon  the  reasons  which  may  have  induced  the  Legislature 
to  pass  them  ;  but  if  such  reasons  were  to  be  sough t,  one  has  not 
far  to  go  for  them.     A  creditor  obtaining  an  attachment  under 
Act  VIII  had  an  inchoate   interest   in   the   laud ;    his   debtor 
could  not  alienate  it,  and  no  judgment-creditor,  even  if  his  judg- 
ment were  prior,   who   obtained   subsequent  execution,  would 
have  any  rights  against  him.     It  may  be  said   tliat   the   estate 
was  virtually   in   the   custody  of  the  law.       That  being  so,  the 
judgment-creditor  had  an  obvious  interest  in  knowing   whether 
or  not  the  revenue  was  paid;  in  other  words,  iu  knowing  whether 
or  not  the  estate  in  which  he  had  an  interest  was  forfeited.     It 
may  well  be  that  the  Legislature  may  have  thought  that,  under 
tliooe  circumstances,  he  was  entitled  tu  be  informed    whether  the 
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vras  or  was  not  liable  to  forfeiture,  in  order  that  he  might        1878 
a,  as  he  might   under  s.    9  of  the  same  Act,  and  pay    j^"'*  g^" 
renue  and  prevent  the  forfeiture.  v. 

IS  been  further  argued  thnt  the  words  '^  arrears  of  estates      Pbrsab 
attachment "  must  refer  to  estates,  the  whole  of  which  are 
attachment,  and  that  if  any  portion  or  any  share  of  an 

however  small,  is  not  under  an  attachment,  the  clause 
It  apply.  In  their  Lordships^  opinion,  this  would  be  to  place 
in  unduly  narrow  construction,  and  to  limit  the  meaning  of 
rords.  It  appears  to  their  Lordships  that  an  estate,  any 
i  of  which  is  under  attachment,  cannot  be  said  to  be  free 
attachment,  and  is,  in  fact,  subject  to  attachment.  The 
B  why  the  Legislature  should  direct  information  to  be  given 
^editor  would  apply  as  much  to  the  case  of  the  creditor 
;  a  lien  on  a  small,  as  to  one  having  a  lien  on  the  whole,  or 
3  part  of  the  estate. 

ertaining  this  view,  their  Lordships  are  of  opinion  that  the 
BDt  of  the  High  Court  was  right,  and  they   will   humbly 

Her  Majesty  that  this  judgment    be   affirmed,  and  the 
dismissed,  with  costs. 

Appeal  dismissed, 

tuia  for  the  appellant :     Messrs.    Watkins  and  Lattey. 

BDts   for   the    respondents:  Messrs.   Harrison^    BeaU   ftnd 
If  on. 
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P.  C.  *      SOORJOMONEE  DAYEE  (ore  op  thb  DiriiiDAim)  v.  SDDOANDHD 
T  ,^V\  o  MOHAPATTBR  (Flaihtifp). 

[On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  BeiipL] 

Res  judicata^Act  VIII  of  1869,  *.  2.— Cmue  of  Aetitm. 

C,  a  Hindu,  subject  to  the  Mitakshara  law,  adopted  i9  and  afterwaidt  BtWi 
made  a  will  whereby,  after  providing  for  hia  widow,  the  &niil/  vonU^ 
&c.,  be  made  a  division  of  bis  real  and  personal  property  between  his  twoadopiri 
sons.  Provision  was  also  made  for  forfeiture  by  either  of  the  sons  in  cue  thy 
disputed  the  will,  in  which  event  the  whole  estate  waa  to  go  to  the  otterfli> 
This  will  was  registered  and  filed  in  the  Collector's  Court.  S  was  tobieqMiitF 
disowned  by  C,  and  declared  to  have  forfeited  his  right  to  anytluBgfl'i 
the  will.  In  1859,  S  brought  a  suit  against  C,  J9,  and  certain  penoaikf 
«  claimed  portions  of  the  property  under  deeds  executed  by  C,  to  canoel  to 
deeds,  to  cancel  the  will,  to  set  aside  the  adoption  of  B,  and  for  ntiirtia** 
In  this  suit  he  alleged  that  C  had  no  power  to  make  any  of  thedeiiW" 
real  estate  contained  in  the  will,  inasmuch  as  the  whole  estate,  tuuiiif'ffl  • 
property  inherited  by  C  and  property  acquired  by  him  from  the  iBOOMB 
such  inherited  property,  was  ancestral.  The  only  issue  raised  in  tint » 
.  referring  to  the  will  was  whether  it  was  assented  to  by  5.  Tk  i^ 
Court  found  that  it  had  been  so  assented  to ;  that  the  adoption  i  ' 
was  valid;  and  that  S*8  conduct  justified  C  in  diainheritag  '^ 
the  suit  was  accordingly  dismissed.  i9  appealed  to  the  High  Govt  m 
in  his  grounds  of  appeal  raised  the  same  contention  as  before,  viSn^*^ 
whole  of  the  real  property  was  ancestral,  and  therefore  C  had  no  poiff  ^ 
dispose  of  it  without  his  consent.  The  High  Courts  in  1868,  nmd  A* 
decree  of  the  first  Court,  and  held  that  the  will  must  be  set  aside  lO  fit*" 
affected  the  right  of  i9  in  the  ancestral  property,  but  that  the  aaui^ 
property  only  included  that  inherited,  and  not  that  acquired  by  C  firaa  ^ 
income  of  the  inhericeil  property.  In  a  suit  brought  by  8^  after  tlttdi^ 
of  B  and  C,  against  B's  widow  and  the  parties  to  the  former  anit,  cr  to 
representatives,  to  obtaui  possession  of  the  whole  estate  of  Con  the gK^ 
that  both  the  inherited  property  and  the  property  acquired  from  the  ito* 
thereof  were  ancestral. 

Held  (reversing  the  decision  of  the  High  Court),  that  although  ^ 
issue  as  to  the  assent  of  S  to  the  will  clearly  embraced  only  a  f^  | 
tion  of  the  controversy  between  the  parties,  the  Court  had  jaris£eWii 
and  indeed  was  bound,  to  decide  whether  or  not  the  will  was  opsntt** 
as  to  all  or  to  any  and  what  portion  of  the  property,  and  that  its  decito  * 
that  point  was  binding  on  the  parties. 

♦   PrfMt*nt:—Sm  J.  COLVILB,  SiR  B,  PSACOOK,    SiB  M.  E.    SMITH.  SIEB.^. 

CoLUEB,  Astesior,  and  Sis  L.  Peex*. 
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ling  to  the  general  law  relating  to  res  judicata^  where  a  question  has         1878 


decided  in  effect,  though  not  in  express  terms  between  parties  Soorjomovbb 
ti  thej  cannot  raise  the  same  question  as  between  themselves  in  anj       Datbb 
I  in  any  other  form.  Suddavuvd 

Act  VIII  of  1859,  does  not  prevent  the  operation  of  this  general  law.  Mohafatwb. 
ds  "  cause  of  action  **  in  that  section  must  be  construed  in  reference 
ibetsnoe  rather  than  the  form  of  the  action. 

BAL  from  a  decision  of   the  High   Court  at  Calcutta 

and  Hobhouse,  JJ.)>  dated  the  6th  May  1869^  modifying 

)e  of  the  Principal  Sadder  Ameen  of  Cuttack^  dated  the 

pril  1864. 

facts  of  the  case  were  as  follows : — 

^kurdhur  Mohapatter,  a  Hindu,  subject  to  the  Mitakshara 

opted,  first,  Suddanund,  the  respondent  in  this  appeal, 

laequently  one  Bonomalee.     On  the  5th  of  April   1849, 

urdhur  registered  a  will,  whereby,  after  making  provision 

widow,  the  family   worship,  &e.,  he  gave  a  nine  annas 

r  his  real  estate  to  the  respondent,  and  a  seven  anaas 

0  Bonomalee,  dividing  his  personal    property    equally 

1  them.  **  Should  either  of  the  sons,''  the  will  concluded, 
any  action  in  any  Court  in  opposition  hereto,  then  he 
»rfeit  his  right  of  adoption,  and  his  right  and  title  to  the 
>ecified  in  the  deed  of  division,  as  a  disqualified  son,  and 
er  son  shall  be  entitled  to  the  entire  sixteen  annas." 
spondent,  on  the  will  being  presented  for  registration, 
rarious  objections  to  its  being  registered  in  a  petition 
ed  to  the  Registrar  of  Deeds,  in  which  he  denied  all 
Ige  of  its  terms  and  of  the  second  adoption,  and  objected 

deprivation  of  his  rights.     On  the  3rd  February  1857, 
r,  a  petition  was  presented  in  the  Collector's  Court,  pur- 

to  be  signed  both  by  the  respondent  and  Bonomalee, 
be  a  full  admission  and  consent  by  both  of  them,  of  and 

father's  will.  But  later  in  the  same  year,  violent  dis- 
aving  arisen  between  Chuckurdhur  and  the  respondent, 
irdhur  filed  petitions  in  the  Collector's  Court,  stating  in 
hat  he  disowned  the  respondent  as  his  son,  and  adopted 
ed  on  the  clause  of  disinherison  in  the  will. 
the  14th  January  1859,  the  respondent  instituted  a  suit 
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1878  agauifi  hiB  father,  Bcmomalee,  and  certain  persoM  who  dmd 
SoouoMOBu  portions  of  the  property  under  deeds  executed  by  the  &dNr 
«.  for  the  purpose  of  setting  aside  those  deeds,  the  will,  aod  tk 
UooAPAwwExu  adoption  of  Bonomalee,  and  for  maintenance,  and  a  dedantiM 
that  his  father's  repudiation  of  him  as  a  son  was  illegsL  b 
his  plaint  he  denied  his  father's  right  to  alienate  the  pvopvtf, 
alleging  that  no  portion  of  it  was  self-acquired,  but  that  tk 
whole  of  the  property  was  either  inherited  by  Chneknrte 
£rom  his  father,  or  was .  purchased  out  of  the  proceeds  of  nA 
inherited  property.  Chuckurdhur,  in  his  written  statemfltf 
maintained  that  his  repudiation  of  the  respondent  was  rendsni 
lawful  by  the  latter's  own  disgraceful  and  hostile  conduct ;  tkt: 
the  second  adoption  was  legal ;  that  he  had  the  right  to  alisBito 
the  property  ;  and  that  the  respondent  had  assented  to  the  wiBi 
He  also  denied  that  all  the  property  purchased  by  hini  «• 
purchased  solely  from  the  profits  of  ancestral  estate.  TW 
respondent  in  his  written  statement  joined  issue  on  the  W 
point 

On  the  6th  March  I860,  the  Principal  Sudder  Ameen  dismiarf 
the  respondent's  suit,  holding  that  the  Hindu  law  allowed  tn 
adoptions,  and  that  the  adoption  of  Bonomalee,  therefore,  wii 
valid;  that  the  respondent's  conduct  justified  Chuckurdhar  ii 
disowning  him ;  and  that  he  had  assented  to  Chuckurdhnr'f  will 
Chuckurdhur  died  on  the  I7th  August  1861. 

The  respondent  appealed  to  the  High  Court  from  the  jndgmsit 
of    the    Principal    Sudder    Ameen,   on   the   ground,  amoi^  j 
others,  that  all  the    property    was    ancestral,    and    therrfx*  ! 
inalienable  by  Chuckurdhur,  except  with  the  respondent's comeBt  ! 
The  High  Court  (Campbell  and  Pundit,  J  J.),  on  the28dirf 
February  1863,  reversed  the  decision  of  tlie  Principal  Suddtf 
Ameen  so  far  as  it  declared  the  adoption  of  Bonomalee  and  tki 
disinherison  of  tlie  respondent  valid ;   and  they  set  sside  tin 
will  so  far  as  it  professed  to  deprive  him  of  his  right  to  socoetd 
to  the  ancestral  immoveable  property,  but  ruled  that  Chadco^ 
dhur  was  entitled  to  do  as  he  chose  with  all  other  property* 
As  to  what  constituted  ancestral  property  they  said:  <'Bytlt6 
Mitakshara  law  applicable  to  the  case,  the  son  has  a  vested  rigU 
of  inheritance  in  the  ancestral  immoveable  property ;  and  » 
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4m  qnestioii  was  raised  before  us,  we  must  declare  thitt  the        i^^g 
Mertrtl  property  is  only  that  actually  inherited  from  ancestors,  Soobjomomb 
nd  BOt  that  which  has  been  acquired  or  recovered,  even  though  v. 

i  may  have  been  acquired  from  the  income  of  the  ancestral  MdHArAma* 
poperty ;  for  the  income  is  the  property  of  the  tenant  for  life, 
»  do  as  he  likes  with"  (1). 

On  the  23rd  of  November  ISSS,  Chuckurdhur  and  Bonomalee 
itBg  both  dead,  the  respondent  brought  the  present  suit  in  the 
3oiirt  of  the  Principal  Sudder  Ameen  against  Sooijomonee 
Dsjee,  the  widow  of  Bonomalee,  and  others,  for  possession  of 
he  whole  of  Chuckurdhur's  estate,  real  and  personal.  He  sub- 
Bqnently  abandoned  the  claim  as  to  personalty,  but  claimed 
lit  wliole  of  the  realty  as  ancestral  property  acquired  by 
Sbttokiirdhur  either  by  inheritance  from  his  father  or  by  pur- 
Inse  out  of  the  proceeds  of  the  inherited  property.  With 
vpect  to  this  Soorjomonee  maintained  that  property  purchased 
ndi  the  income  of  ancestral  property  was  treated  by  the 
Claksbara  as  self-acquired;  and  that  the  matter  was  a  res 
wttuKta^  having  been  decided  against  the  respondent  in  the 
nrnus  suit.  And  further,  that  a  large  portion  of  the  property 
ihI  been  purchased  from  other  sources  than  the  income  of 
DMcstral  property. 

Od  the  27th  April  1864,  the  suit  was  dismissed  as  regarded 
Iw  self-acquired  realty,  and  all  the  personalty  b6th  self-acquired 
ttd  ancestral,  but  decreed  as  respects  the  ancestral  real  estate. 

On  appeal,  a  Division  Bench  of  the  High  Court  (Steer  and 
El  Jaekson,  JJ.)  differed  in  opinion,  and  the  case  was  referred 
•  Trevor,  J.,  who,  on  the  26th  September  1866,  after  the  two 
Mier  Judges  had  left  India,  held  that  the  will  was  good  for 
ivsiything  which  the  testator  could  will  away ;  and,  secondly,  that 
inrything  purchased  by  the  joint  fund  followed  the  character 
i  die  fund  of  which  it  was  the  representation.  On  review  of 
Idi  decision,  a  Division  Bench  of  three  Judges  (Loch,  Hobhouse, 
id  E.  Jackson,  JJ.)  upheld  the  ruling  of  Trevor,  J. ;  but  being 
F  opinion  that  the  defendant  should  have  an  opportunity  of 
lowing  what  (if  any)  of  the  real  estate    had    been  acquired 

(1)  Marsh.,  3J7 ;  S.  C,  2  Haj's  Hep.,  205. 
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lOT       otherwise  thaa  out  of  the  acoumolations  of  ancestral  pn 

S(xmj<»io«sB  they  directed  the  lower  Court  to  receive  evidence  opon  thi 

p.         and  forward  the  same  to  the  High  Court.     Thereafter,  < 

MoRAPATm.  5th  May  1869,  the  second  Court  (Loch  and  Hobhouse,  J 

conformity   with  their  previously  expressed  opinion,  ai 

possession  to  the  respondent  of  all  the  immoveable  esta 

which  he  had  sued ;  which  included  not  merely  the  an 

estates  covered  by  the  decree  of  28th  February  1863,  bi 

the  acquisitions  made  out  of  the  income. 

From  this   decision   Sooijomoney  Dayee  appealed  ti 
Majesty  in  Council 

Mr.  Leiih,  Q.C.,  and  Mr.  Cochrane,  for  the  appellani 
tended  that  the  decree  of  28th  February  1863  was  a  val 
subsisting  decree  and  finally  settled  the  rights  of  the  p 
that  further  evidence  ought  not  to  have  been  called  foi 
that  the  dispositions  of  property  made  by  Chuckurdhur 
lifetime  were  authorized  by  Mitakshara  law  and  valid, 
interest  of  a  son  under  Mitakshara  law  is  inchoate,  only  pei 
by  the  death  of  the  ancestor,  and  carrying  with  it  durii 
father's  life  a  power  of  restraining  waste.  The  profits  a 
an  increment  to  the  ancestral  estate.  [Sib  L.  Pbel. — i 
family  is  an  institution,  and  until  separation  is  effected  b< 
its  members,  the  property  belonging  to  it  is  altogether  snl 
the  claims  of  all  joint  members,  the  number  of  whom  : 
stantly  varying  by  births,  deaths,  and  marriages.]  The  pi 
I4th  January  1859  put  in  issue  the  validity  and  effect  of  tl 
and  petitions,  and  sought  relief  on  that  footing,  while  Ch 
dhur  set  up  a  paramount  title  as  absolute  owner  of  i 
property,  ancestral  and  self-acquired,  and  thus  the 
matter  was  rendered  res  judicata  by  the  decree  of  the  28tl] 
ruary  1863 — Gregory  v.  Molesworth  {!).  [SiR  B.  PfiAGC 
All  that  is  directed  by  the  decree  is  res  judicata,  not  wh 
Judge  may  say  in  giving  his  reasons.  Sib  M.  Smith.— 
he  says  is  a  negative  declaration,  the  decree  deals  affirmi 
with  what  was  done  in  the  way  of  relief.  SiB  J.  CoLVl 
We  will  have  the  point  of  res  judicata  argued  first.] 

(1)  3  AtkyiM,  626. 
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Mr.  DojpM  and  Mr.   Cutler,  for  the  respondent,  argued  that        1873 
Attre  was  no  binding  adjudication  against  the  respondent  in  the  ^'^^y^B"'^ 
pnTious  litigation  as  to  any  of  the  properties  now  in  suit ;     Act  ^     ^- 
yill  of  ISdfiy  8.  2.    No  issue  was  raised  in  the  former  suit  with  Mohap^ttbb. 
Bonomalee  either  in  his  present    or  previous  character.    He 
itada  on  the  devise  in  his  favor.     [Sir  M.  Smith. — All  the 
pnqiertj  in  both  the  suits  was  the  same.  Mr.  Leith. — The  case 
of  MMisamut  Miiiia  v.   Syad  Fuzl  Bub  (I)  shows  that  an  issue 
ii  unnecessary  if  the  point  decided  is  raised  by  the  pleadings.] 
Hot  merely  was  no  issue  raised,  but  nothing  was  done  under 
fts  judgment  by  interfering  with    the   possession.     [SiB   B. 
FlACOCK. — Ton  do  not  contend  that  the  clause  in  the  will  for 
in  case  of  the  will  being  disputed  is  invalid.]     No, 
I,  on  the  authority  of  Cooke  v.  Turner  (2)  that  such 
1  soBtention  cannot  be  raised. 

Counsel  for  the  appellant  were  not  called  upon  to  reply. 
Their  Lordships'  judgment  was  as  follows : — 


is  suit  was  brought  by  Suddanund  Mohapatter,  as  adopted 
iDdheir*at-law  of  Chuckurdhur,  against  Soorjomonee  Dayee, 
As  widow  of  Bonomalee,  the  devisee  of  Cbuckurdhur,  to  obtain 
pnaeision  of  all  the  estate,  real  and  personal ,  of  Cbuckurdhur. 
Odier  defendants  were  joined,  but  inasmuch  as  Soorjomonee  is 
As  only  appellant  against  the  judgment,  which  was  in  favor 
sf  the  plaintiff,  the  rights  of  the  plaintiff  as  against  Bonomalee 
Ims  only  to  be  considered.  The  claim  to  the  personal  property 
VM  abandoned  by  the  plaintiff,  nor  did  he  dispute  that  Chuckur- 
dbr  had  the  right  to  dispose  by  will  of  all  real  property  which 
kd  been  self-acquired  by  him  ;  but  he  asserted  that  there  was 
io  lelf-acquired  real  property ;  that  all  the  real  property  of 
Oioekurdhur  was  either  ancestral  in  the  strict  sense  of  the 
loid  (that  is,  acquired  by  inheritance  from  his  father)  or 
bought  out  of  the  income  of  ancestral  property,  whereupon  it 
ibo  became  ancestral. 

(1)  13  Moore^s  I.  A.,  578 ;  S.  C,  6  B.  L.  R.,  148. 
(2)  15  M.  k  W^  727. 
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1878  The  defendant   did  not  maintain  that   Chaekurdhnr  OMiU 

tSooRjoMovKB  devise  his  anoestral  property,  properly  so  called,  but  nuunttiaMl 

V.         that  what  he  had  bought  from  the  income  of  anoeetral  proper^ 

MoHAPATTBR.  wafl,   aocording   to  the    Mitakshara  law    (which    is  admitted^ 

i^pplicable   to  this  case)  self-acquired,  and  disposable  bj  hii 

will.     She  further  maintained  that  this  very  question  had  hm 

decided  in  favor  of  Bonomalee  in  a  previous  suit  between  Al 

plaintiff  and  him.     She  also  contended  that,   in  fact,  a  largi 

portion  of  the  property   had   been   bought    by   Chockardhir 

from  other  sources  than  the  income  of  ancestral  property. 

The  High  Court  held  that  this  question  had  not  beai  • 
determined  as  to  bind  the  plaintiff.  After  directing  farthv. 
evidence  to  be  taken  upon  the  point,  they  found  as  a  fact  tbt 
the  real  property  bought  by  Chuckurdhur  had  been  booglt 
from  the  income  of  ancestral  property  :  and,  that  being  so,  4% 
ruled  that,  according  to  the  Mitakshara  law,  he  had  no  powet 
to  dispose  of  it  by  will. 

The  first  question  which  arises  in  the  cause  is,  whether  m 
not  it  had  been  decided,  in  a  manner  binding  upon  the  psrtiai^ 
that  Chuckurdhur  had  the  power  to  devise  by  will  suck  reil 
property  as  he  had  acquired  out  of  the  income  of  his  aQoeitnl 
property  ? 

The  suit  in  which  this  question  is  alleged  by  the  defendant  t» 
have  been  so  decided,  was  brought  by  the  plaintiff  sgtioit 
Bonomalee  and  others  in  January  1859,  and  judgment  was  gives 
in  it  in  1863.  It  is  not  now  denied  by  the  Counsel  for  tbe 
respondent  that  this  question  was  in  fact  decided  by  tint 
judgment,  but  it  is  argued  that  the  question  was  not  so  niiai 
as  to  give  the  Court  jurisdiction  to  decide  it,  and  that  tht 
judgment  upon  it  was  ultra  vires. 

The  facts  necessary  to  make  that  suit  intelligible  are  tf 
follows : — 

Chuckurdhur  had  first  adopted  the  plaintiff,  and  subsequentlf 
adopted  Bonomalee.  On  the  5th  April  1849  he  made  a  will* 
giving  a  nine  annas  share  of  his  real  estate  to  the  plaintiffiaad 
a  seven  annas  share  to  Bonomalee,  dividing  his  personal  estate 
equally  between  them.  The  will  contained  a  clause  to  the 
effect  that  if  either  devisee  disputed  it,  he  should  forfeit  bU 
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eaefit  under  it     C.huckurdhur  shortly  afterwards  published        1878 
m  will  by  filing  it  in  the  Court  of  the  Collector.  ^^D^™  ** 

'Violent  disputes  haying  arisen  between  the  plaintiff  and  his   ^     ^' 

■  .  ...  SUDDAMUMD 

aftheTf  in  the  course  of  which  the  plaintiff  disputed  his  father's  Mohapattbii. 
mpetence  to  make  a  will>  Chuckurdhur,  in  1857^  filed  in  the 
MM  Court  two  petitions,  the  purport  of  which  was  that  he 
iisowned  the  plaintiff  as  his  son,  and  adopted,  and  acted  upon^ 
Ae  clause  of  the  will  depriving  either  devisee  who  disputed  it 
if  any  benefit  under  it. 

On  the  14th  January  1859  the  plaintiff  filed  a  plaint  against 
his  father,  and  against  Bonomalee,  and  some  other  persons  who 
kd  obtained  property  under  deeds  executed  by  his  father,  for 
Mieellation  of  those  deeds,  for  cancellation  of  the  adoption  of 
BoBOmaleet  for  cancellation  of  the  will,  and  for  maintenance. 
He.  alleged  the  will  to  be  inoperative  and  fraudulent,  on  the 
pooBd  that  his  father  had  no  testamentary  power  over  his 
MSitral  property,  to  which  the  plaintiff  was*  jointly  entitled 
vith  him  during  his  life ;  he  further  alleged  that  his  father  had 
le^idred  such  property  as  he  had  not  inherited,  from  the  proceeds 
4  lis  ancestral  property,  and  that  such  property  was  therefore 
noMtral;  and  in  a  schedule  appended  to  his  plaint,  entitled 
'  A  schedule  of  the  disputed  property,"  he  distinguished 
Heestral  zemindaris  from  zemindaris  acquired  from  the  profits 
if  anoostral  estate.  The  case  of  Kanth  Narain  Singh  y.  Prem 
LtMPaurey  (1),  decides  that  it  was  competent  for  the  plaintiff 
to  bring  such  suit  in  his  father's  lifetime. 

Chookurdhur,  in  his  answer,  maintained  his  right  of  dis- 
iQBtion  by  will  in  these  terms :  '^  The  plaintiff  writes  that  I 
lid  no  authority  to  transfer  ancestral  estates  by  sale  or  gift, 
Mid  prays  for  the  reversal  of  the  will  and  the  deeds  of  gift 
Kieeated  by  me.  This  is  his  mistake,  because  I  am  the  owner 
rf  all  the  estates,  ancestral  and  self-acquired,  and  have  every 
^wer  to  alienate  them  by  sale  or  gift  in  various  ways."  He 
further  denied  the  fact  that  his  purchases  of  land  were  made 
Hddy  from  profits  of  the  ancestral  estate. 

la    the   replication    the    plaintiff    reasserted     his    right    of 

(I)  3  \V.  11.,  lOJ. 
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1^3        inheritance^  and  maintained  that  in  that  right  he  was  entitled  t9 

^^Datbb '''  f6<iuire»  among    other   things,  the    cancellation   of   the   wiH 

g     ^'^        He  reasserted  that  all  the  estates  of  his  father  were  anoestnl 

MoHAPATTSB.  estatcs,  and  none  self-acquired  according  to  Hinda  law,  ui 

that  by  that  law  they  are  not  transferable  by  sale  or  gift  Of 

otherwise ;   and  joined  issue    on  the  fact  that  the  purchnri 

estates    were  acquired  otherwise  than  from  the  proceeds  if 

ancestral  estate. 

In  their  Lordships'  opinion,  the  effect  of  the  pleadings  ii  tint 
the  plaintiff  sought,  inter  alia,  to  set  aside  the  will  on  thegroisl 
that  the  testator  had  not  the  power  to  make  any  of  the  deviMi 
of  realty  that  it  contained,  inasmuch  as  he  could  not  deiki 
ancestral  real  property,  and  all  his  real  property  was  in  poii 
of  law  ancestral,  consisting  of  such  as  he  had  inherited  Cm 
his  father,  and  such  as  he  had  bought  out  of  the  income  of  it 

It  is  true  that  this  question  is  not  raised  as  distinctly  n  I 
ought  to  have  been  in  the  issues,  the  only  issue  directly  nfee^ 
ring  to  the  will  being,  whether  or  not  it  was  assented  to  I7  Al 
plaintiff,  an  issue  clearly  embracing  but  a  portion  of  the  €0»t 
troversy  between  the  parties.  That  the  question  was,  howefefi 
raised  in  the  suit,  appears  not  only  by  the  pleadings  whidi 
have  been  referred  to,  but  by  the  grounds  of  appeal  by  tiw 
plaintiff  from  the  decision  of  the  Principal  Sudder  AflMetf 
which  was  against  him,  wherein  he  insists  (among  other  thiiigi) 
that  the  will  is  wholly  irregular  and  illegal,  and  that  tkl 
defendant  had  no  power  under  the  shastras  to  execute  vA 
a  will  or  wills.  He  says: — ^^all  the  properties  moveable  ui 
immoveable  are  ancestral,  and  not  the  self-acquired  propertiii 
of  my  adopted  father ;  therefore,  according  to  the  provisions  if 
the  Mitakshara  shastra,  gifts  of  even  a  portion  without  At 
consent  of  your  petitioner  are  illegal  and  improper."  Chadn^ 
dhur,  in  opposition  to  the  grounds  of  appeal,  insists  that  w 
will  was  valid  and  regular,  and  that  he  had  the  power  to 
dispose  by  it  of  all  property  not  ancestral  in  the  proper  seiM 

If  both  parties  invoked  the  opinion  of  the  Court  upon  tW 
question,  if  it  was  raised  by  the  pleadings  and  argued,  their 
Lordships  are  unable  to  come  to  the  conclusion  that,  meidy 
because  an  issue  was    not    framed  which,    strictly  constrofiOt 
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mbraced  the  whole  of  it^  therefore  the  judgment  upon  it  was        i878 
ittra  mres.     To  so  hold  would  appear  scarcely  consistent  with  Soowomonkk 
ko  case  of  Mussamut  Mitna  v.  Syud  Fuzl  Rub  (I),  wherein    ^      9. 
itwaa  held  that  in  a  case  where  there  had  been  no  issues  at  all,  Mohapattbb. 
but  where  nevertheless  it  plainly  appeared  what  the  question 
WW  iriuch  was  raised  by  the  parties  in  their  pleadings,  and  was 
lefcaally  submitted  by  them  to  the  Court,  the  judgment  upon 
it  was  valid. 

Their  Lordships  are  of  opinion  that  the  plaintiff  sought  for 
Ik  decision  of  the  Court  on  this  question,  whether  his  father 
W  or  had  not  the  power  to  dispose  of  all  or  part  of  his  real 
fwperiy  by  will,  he  himself  dividing  that  property  under  two 
Inb,  mz.,  ancestral  property,  and  that  derived  from  the  income 
m  profits  of  ancestral  property ;  that  this  question  was  raised 
ly  the  pleadings  and  treated  by  both  parties  as  before  the 
Gisrt^  and  that  the  Court  had  jurisdiction,  and  indeed  were 
€dled  opon,  to  decide  whether  or  not  the  will  was  operative 
ti  to  sU^  or  to  any,  or  what  portion  of  the  property.  The 
ftindpal  Sudder  Ameen  decided  in  substance  in  favor  of  the 
|Untiff  as  far  as  the  ancestral  property  was  concerned,  but 
Anussed  his  suit  as  far  as  it  related  to  the  property  derived 
fan  the  income  of  ancestral  property. 

An  appeal  from  this  decision  came  before  the  High  Court 
ttithe  28th  February  1863,  after  the  death  of  Chuckurdhur, 
nditnow  becomes  necessary  to  refer  to  the  judgment  given  on 
Hbt  qqpeal  (2).  After  stating  that  ^^  the  present  suit  is  brought 
by  Soddanund  for  maintenance,  to  declare  the  adoption  of 
Bimomalee  invalid  and  unlawful,  to  declare  that  the  father's 
RBpndiataon  of  the  plaintiff  as  a  son  is  illegal  and  beyond  the 
Ilfter*s  powers,  to  declare  the  will  and  petitions  disinheriting 
tfn  incAcious  and  inoperative,  and  to  set  aside  certain  deeds 
tf  sde  and  gift,"  (with  which  we  are  not  concerned  at  present,) 
lis  High  Court  proceed  to  say  that  the  case  involves  several 
sqiortant  questions  of  Hindu  law,  and  they  thus  divide  those 
pestioos : — First,  *^  the  status  of  Bonomalee,  whom  the  plaintiff 

0)  19  Moore's  I.  A.,  573  ;  S.  C,       (2)  See  the  report  in  Marsh.,  417 ; 
t&  L.  &,  148.  and  S.  C,  2  Hay^s  Rep.,  205. 
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to  the  property^  our  decision  must  follow  the  decisioDS  rej 
personal  status  above  laid  down.  By  the  Mitakshara  lai 
cable  to  the  case,  the  son  has  a  vested  right  of  inheril 
the  ancestral  immoveable  property;  and  as  the  qaesti 
rabed  before  us^  we  must  declare  that  the  ancestral  p 
is  only  that  actually  inherited^  and  not  that  which  hi 
acquired  or  recovered,  even  though  it  may  have  been  a 
from  the  income  of  the  ancestral  property,  for  the  income 
property  of  the  tenant  for  life  to  do  as  he  likes  with 
the  other  hand,  the  father  has  it  in  his  power  to  dispo 

* 

likes  of  all  acquired  and  all  personal  property.  Sud 
being  the  status  of  the  parties,  and  such  the  law^  we 
that  the  will  and  the  petitions  sought  to  be  set  as 
inofficious  and  inoperative  so  far  as  they  profess  to 
the  plaintiff,  the  only  son  of  Chuckurdhur,  of  his  i 
succeed  to  the  whole  ancestral  immoveable  property  1 
the  said  Chuckurdhur ;  but  as  regards  all  other  property 
that  Chuckurdhur  was  entitled  to  do  as  he  chose,  and  c 
disinherit  his  son,  we  cannot  interfere,  and  in  so  far 
the  prayer  of  the  plaintiff.  There  is  not  the  least  doi 
by  the  petitions  presented  by  Chuckurdhur,  he  unmist 
published  his  will  and  desire  to  deprive  the  plainti: 
right  to  the  property  so  far  as  he  could  deprive  him,  a 
it  to  Bonomalee."  They  .then  deal  with  the  question  of 
to  the  will,  which  they  find  in  favor  of  the  plaintiff;  a 
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»ii  of  all  such  ancestral  property."     In  their  Lordships'  opinion         1S78 
e  Court  had  the  power  io  substitute^  with  the  consent  of  the  Soorjomomu 
urties,  such  a  declaration  for  the  relief  specifically  asked  for,  «. 

\z.f  the  cancellation  of  the  will.  Mohapattbb. 

The  2nd  clause  of  Act  VIII  of  the  Code  of  Procedure 
f  1859  is  in  these  terms :  ^^  The  Civil  Courts  shall  not  take 
ognixance  of  any  suit  brought  on  a  cause  of  action  which  shall 
ATe  been  heard  and  determined  by  a  Court  of  competent 
vriadietion,  in  a  former  suit  between  the  same  parties,  or  between 
iirties  under  whom  they  claim."  Their  Lordships  are  of 
ifinion  that  the  term  *^  cause  of  action'*  is  to  be  construed 
lidi  reference  rather  to  the  substance  than  to  the  form  of  action, 
mi  they  are  of  opinion  that  in  this  case  the  cause  of  action 
IIS  in  substance  to  declare  the  will  invalid,  on  the  ground  of 
ke  want  of  power  of  the  testator  to  devise  the  property  he 
kilt  with.  But  even  if  this  interpretation  were  not  correct, 
hm  Lordships  are  of  opinion  that  this  clause  in  the  Code  of 
hocedure  would  by  no  means  prevent  the  operation  of  the 
gmeial  law  relating  to  res  judicata,  founded  on  the  principle 
*umo  debet  bis  vexari  pro  eddem  causd.^^  This  law  has  been 
lid  down  by  a  series  of  cases  in  this  country  with  which  the 
Session  is  familiar.  It  has  probably  never  been  better  laid 
iown  than  in  a  case  which  was  referred  to — Gregory  v. 
M$Usworth  (1) — in  which  Lord  Hardwicke  held  that  where 
I  question  was  necessarily  decided,  in  effect  though  not  in 
npress  terms,  between  parties  to  the  suit,  they  could  not  raise 
the  same  question  as  between  themselves  in  any  other  suit  in 
tty  other  form :  and  that  decision  has  been  followed  by  a  long 
OGuse  of  decisions,  the  greater  part  of  which  will  be  found 
idticed  in  the  very  able  notes  of  Mr.  Smith  to  the  case  of  the 
Duekess  of  Kingston  (2). 

Applying  these  principles  of  law  to  the  present  case,  their 
Lordships  are  of  opinion  that  there  has  been  a  binding  decision 
letween  the  plaintiff  and  the  defendant — who,  for  this  purpose, 
tands  in  the  position  of  her  late  husband — that  Chuckurdhur's 
rill  was  operative  to  dispose  of  all  such  real  property  as  he 

(1)  3  AtkjDS,  626.  (2)  2  Sm.  L.  C,  6th  Edit.,  p.  679. 


aocording  to  the  case  of  Cooke  v.   Turner  {l\  woald 
and  operative. 

Having  come  to  this  conclusion,  their  Lordships  forbc 
intimating  any  opinion  on  the  points  of  law  which  won 
arisen  had  their  decision  on  this  been  different,  on  one 
most  important  of  which  the  judgment  of  the  28th  of 
ary  1863,  and  that  which  is  now  under  appeal,  are  in  coi 

Their  Lordships  will  therefore  humbly  advise  Her  \ 
that  the  decree  of  the  High  Court  be  reversed,  and  the 
of  the  Principal  Sudder  Ameen  affirmed. 

Considering  that  the  complications  which  have  arisi 
been  due  in  some  measure  to  the  manner  in  which  ChucI 
himself  dealt  with  his  property,  and  that  the  Courts 
both  that  of  the  Principal  Sudder  Ameen  and  the  High 
thought  this  a  case  in  which  each  party  ought  to  bear  i 
costs,  their  Lordships  are  of  opinion  that  each  party 
bear  his  own  costs  in  this  appeal,  and  before  the  High  C 

Appeal  allow 

Agent  for  the  appellant :  Mr.  F.  Graham. 

Agents  for  the  respondent :  Messrs.  Barrow  and  Barto 


(1)  15  M.  &  W.,  727;  S.  C,  14  Sim,  498. 
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BODH  SING  DOODHOORIA  and  another  (Defendants)  v. 

GUNESH  CHUNDER  SEN  and  others  (Plaintiffs).  ^{^'^ 

March  i 
[On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

Hindu  Law — Joint  Family — Separate  Acquisition-^ Evidence — Act  VIII  of 

1859,  s.  260. 

Id  a  rait  by  a  member  of  a  joint  Hindu  family  to  recover  possession  of 

certain  property  alleged  to  belong  to  the  joint  estate,  but  which  had  been 

porchased  by  the  defendant  at  a  sale  in  execution  of  a  decree  passed  against 

tbe    estate  of   i2,  one  member  of  the  family,    for  his  separate  debt,  the 

defendant  soaght  to  rebut  the  presumption  that  the  property  in  dispute  was 

part  of  the  joint  estate  by  showing  that,  though  the  members  of  the  family 

wete  joint  in  food,  and  at  particular  seasons  of  the  year  lived  together  in  the 

hnulj  dweUing-house,  they  also  had  separate  dealings  and  funds  of  their  own ; 

and  that  while  the  family  had  some  ancestral  estate,  several  members  of  the 

&iiiiJy  bad  acquired  separate  property  from  their  own  funds,  and  dealt  with 

it  aa  their  own  without  reference  to  the  other  members  of  the  family.    They 

alflo  relied  on  the  following  facts  as  showing  that  the  property  in  dispute  was 

tlie  separate  property  of  1{,  our.,  that  during  /2*s  lifetime  the  other  members 

ef  the  £unily  allowed  him  to  appear  to  the  world  as  the  sole  owner  thereof^ 

jmd  on  one  occasion  when  Ry  B  the  kurtay  and  a  third  member  of  the  family, 

entered  into  a  security-bond  with  the  Collector,  whereby   R  pledged  this 

property,  and  the  two  others  pledged  other  properties,  each  of  them  described 

the  property  pledged  by  him  as  being  in  his  possession  **  without  the  right 

of  any  co-sharers." 

On  the  other  hand  the  plaintifl,  in  addition  to  oral  evidence  to  show  that 
the  property  in  dispute  had  been  purchased  out  of  the  joint  family  funds, 
elthoogh  the  purchase  was  made  in  the  name  of  R  alone,  filed  the  family 
acoonnt-books  and  the  private  account-books  of  R  for  the  same  purpose,  as 
well  as  certain  letters  which  passed  between  B  and  R  relative  to  the  purchase 
of  the  property. 

Held,  ist,  that  the  evidence  as  to  the  separate  trading,  funds,  and 
property  of  the  several  members  of  joint  family,  and  their  independent  dealing 
with  such  property,  disclosed  such  a  state  of  things  as  might  be  fairly  held  to 
weaken,  if  not  altogether  to  rebut,  the  ordinary  presumption  of  Hindu  law  as 
•  to  property  in  the  name  of  one  member  of  a  joint  family,  and  to  throw  upon 
the  plaintiff  the  onus  of  establishing  the  joint  nature  of  the  property  claimed 
by  dear  and  cogent  evidence ; 

•  PreseHi' — The  Right  Hon*dlb  Sib  J.  W.  Col  vile,  Sib  B.  Peacock,  Lord 
Justice  Mbllisb,  Sib  R.  P.  Collieb,  and  Sib  L.  Pebl. 
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187S  2ndlyt  that  the    provisions    of    s.    260,    Act    VIII  of    1859,    applj  to 

BoDH  Siwo    o"^*"*^    benami  purchases  at  execution -sales,  but  do  not  affect  porehiMf 

DooDHuoKiA  of  property  by  one  member  of  a  joint  Hindu  familj  in  hit  own  name,  bd 

ChuvukkSbh.  dr<//y,  that  the  mere  fact  that  it,  while  trading  on  his  separate  acooon^ 
was  permitted  by  the  other  members  of  the  joint  famiij  to  appear  to  tkl 
world  as  the  sole  owner  of  family  estates,  did  not  disentitle  those  msnibeB 
to  recover  from  the  defendant  the  purchaser  at  a  sale  in  execution  of  a  deem 
against  i2,  their  own  share  of  such  estates ; 

4M/y,  that  the  misrepresentation  as  to  his  separate  ownership  made  bf  . 
12,  in  the  security -bond  given  to  the  Collector,  could  not  be  regarded  ia  tht 
present  suit  as  more  than  an  admission  inconsistent  with  the  title  now  amtxki 
by  the  plaintifi,  the  defendant  not  having  purchased  on  the  faith  of  ndk 
misrepresentation  ; 

6tkly,  that  the  letters  between  B  and  i2,  relative  to  the  purchase  by  tht    \ 
latter  of  the  estate  in  dispute,  were  admissible  as  against  the  defendant. 

Appkal    from  a  judgment  of  the  High   Court  (Loch  aiil 
Glover,  JJ.)^  dated  the  29th  June   1868,  affirming   two  jndg*  ^ 
ments  of  the  Principal  Sudder  Ameen  of  Moorahedabad,  dalai 
the  26th  February  1867. 

The  appellants,  defendants  in  this  suit,  were  the  purchasers  of 
the  right,  title,  and  interest  of  the  heirs  of  one  Ramsoonder  S«i 
in  two  estates,  called  Shahjeiianpore  and  Cossipore,  which  werft 
sold  in  satisfaction  of  decrees  obtained  against  Rarosoonderli 
estate  for  his  separate  debt. 

The  respondents,  plaintiffs,  brought  these  suits  to  recover  po»- 
session  of  a  share  of  the  estates  of  Shahjehanpore  and  Cow- 
pore,  to  which  they  claimed  to  be  entitled  as  members  of  a  jon^ 
Hindu  family  with  the  funds  of  which  the  estates  in  question 
were,  as  they  alleged,  originally  purchased,  though  thepurchiM 
had  been  made  in  the  sole  name  of  Ramsoonder.  GeitiiB 
persons,  said  to  be  co-sharers  with  the  plaintiffs,  did  not  join  » 
plaintiffs  in  the  suit,  and  were  made  defendants  therein '• 
but  neither  Benoderam  Sen  the  kurta  of  the  j  oint  family,  do' 
Ramchuuder  the  brother  of  Riunsoonder  were  parties  thereto.  OflO 
suit  was  originally  brought  for  the  shares  claimed  by  the  pUi** 
tiffs  in  both  estates,  but  the  suit  was  subsequently  divided  into 
two,  as  some  of  the  defendants  were  interested  only  in  the  eiti^ 
of  Shahjehanpore. 

The  defendant  Benoderam  Sen  was,  as  alleged  by  the  plaintiffs 
the  head  and  managing  member  of  the  joint  family  ;  and  bo 
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ived  at  the  family  dwelling-house,  at  Koredha  in  Beerbhoom,        1878 
A  lome  considerable  distance  from  the  estates  in  suit,  which  both  ^^"  S'*° 

DOODHOORIi 

iiT  in  the  zilla  of  Moorshedabad.  _  v. 

With  respect  to  the  estate  of  Shahjehanpore  the  facts  were  as  Chundbr  Sbi 
fdlows: — 

Bamsoonder  Sen  had,  for  many  years  before  his  death,  held  the 
tSce  of  treasurer  and  dewan  to  the  Nawab  Nazim,  and  he 
mided  and  carried  on  business  as  a  money-lender  and  banker  at 
Kktgra,  near  Moorshedabad. 

About  1856,  Ramsoonder  took  a  patni  of  Shahjehanpore  in 
Ibb  own  name  from  one  Raja  Soorjonarain  Sing,  and  the  Raja 
knng  subsequently  borrowed  Rs.  8,000  from  Gunganarain 
Sen,  another  member  of  the  family,  executed  an  assignment, 
Ij  which  Ramsoonder  was  to  pay  out  of  his  patni  rent 
ll»  1,500  to  Gunganarain  towards  satisfaction  of  the  debt. 
h  1859,  another  creditor  of  the  Raja,  having  sued  out 
tttcation  of  a  decree  against  him,  Ramsoonder,  after  having  put 
{lt  petition  to  protect  his  own  interest  as  patnidar,  attended 
"Ae  sale,  and,  on  the  4th  July  1859,  bought  and  paid  for  osten- 
Aly  with  his  own  money,  and  in  his  own  name  as  purchaser,  the 
Mlite  of  Shahjehanpore,  and  was  said  to  have  obtained  a  sale 
certificate  for  the  same. 

From  the  time  of  his  purchase,  down  to  his  death  in  December 
1M2,  or  January   1863,   Ramsoonder,   in   all   respects,   acted 

•  the  sole  proprietor  of  Shahjehanpore,  granting  leases,  and 

•  lidgation,  both  as  defendant  and  plaintiff,  asserting  his 
cttire  right  to  the  estate.  When  Ramsoonder  died,  he  was 
Mnderably  indebted,  and  suits  were  pending  against  him. 
Ob  the  15th  of  January  1863,  Benoderam  petitioned  the  Col- 
lector for  the  transfer  of  Shahjehanpore  into  his  name,  alleging 
Alt  he  had  purchased,  in  the  name  of  Ramsoonder,  the  share  in 
itkeld  by  the  latter,  who  was  his  nephew.  Ramchunder  Sen, 
lMt>iher  of  Ramsoonder,  had,  on  the  death  of  the  latter,  obtained 
^certificate  of  administration  of  his  estate,  which  in  his  appli- 
^iktion  for  administration  he  represented  as  consisting  of  ^^  zemin- 
liri,casfa,  trade,  and  Company's  paper"  of  the  value  of  about 
is*  50,000;  and  upon  Benoderam's  presenting  his  petition, 
Umchunder  filed  a  petition  assenting  to  Benoderam's  claim, 

42 
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1878        and  an  order  was  accordingly  made  as   prayed  in  May  1861. 
BodrSino    About    ibis    time    Tarious    judement-creditors     of  Bamsoon- 

DOODHOOBXA  , 

9.         der  were  seeking  for  execution  of  decrees  obtained  against  IiiB 
Chundbb  Skk.  or  his  estate,   and  among  tbem  certain  persons,  Seetuldnmd 
Settya  and  others,  had  applied  for  the  attachment  of  Sbatge- 
hanpore,  on  the  allegation  that  it  formed  part  of  Bamsoondei^i 
estate,  and  attachment  accordingly  issued*     In  September  IMl^ 
Benoderam  Sen  petitioned  the  Principal  Sadder  Ameen  ftr  ] 
the  removal  of  this  attachment,  on  the  ground  that  Bamsoonte  ] 
had  no  interest  whatever  in  Shahjehanpore,  which  had  beA 
bought  with  the  petitioner's  money.     He  did  not  then  s^  ff 
the  case  that  the  whole  joint  family,  including  BamsooiMkrf 
were  interested  in  Shahjehanpore,  but  alleged,  that  it  was  wMf 
his.     This  claim  was,  on  the  20th  September  1864,  rqeetoi 
by  the  Principal  Sudder  Ameen,  and  an  order  was  made  fa 
the  sale   by  auction  of  Shahjehanpore,  in  satisfaction  ot  fl0 
decrees  against  Bamsoonder  Sen.     The  plaintiffs  do  not  appattj 
during  the  pendency  of  those  proceedings,  or  before  the  ei^ 
cution  sale  at  which  the    appellants   purchased,  to  have  ooM 
forward  or  given   any  notice   of  their  alleged  title  or  daiffli 
The  sale  in  execution  of  Shahjehanpore  took  place  on  the  21il  , 
November  1864,  when  the  right,  title,  and  interest  of  BamsooB*  | 
der  Sen  therein  was  sold  for  Bs.  40,300,  or  nearly  three  timfli   ] 
the  price  paid  five  years  before  by  Bamsoonder,  to  the  appd-  jj 
lants,  and    a    third    party,  who    was   defendant  below,  ooe  i 
Gopalchund  Settya.    Possession  was  delivered  to  the  purclutfeKi    \ 
without  any    opposition  on   the   plaintiffs'  part  of  the  entiii 
interest  in  Shahjehanpore,   which   had  stood  in   RamsocmdfiE'*    :i 
name.  1 

As  to  the  estate  of  Cossipore,  the  following  were  the  facts :-'  \ 
In  September  1855,  Bamsoonder  Sen  applied  to  the  Collects  I 
of  Moorshedabad  for  the  registration  of  his  sole  nune  tf  1 
purchaser  of  four  annas  of  Cossipore  from  one  Kissoreemoii6e»  ^ 
the  then  proprietor,  and  in  April  1856,  he  made  a  similar  appb^ 
cation  with  regard  to  the  remaining  twelve  annas  as  haTiBg 
been  purchased  by  him  from  one  Shibram  Dey,  and  the  sham 
were  accordingly  registered  in  his  name.  In  1860,  Bamsooncier 
Sen    pledged    Cossipore    to    Government    as  security    for  > 
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oUectorate  treasurer,  and  at  the  same  time  Benoderam  and        ^^^ 
Ivqjomohon,  one  of  the  plaintifis,  pledged  other  properties,  each  ^^"^  Smo 
loperty  being  described  as  being  in  the  possession  of  the  v. 

ledger  ''without  the  right  of  any  co-sharers."  In  May  1862,  ChundbrSbit. 
he  Collector  having  directed  his  Nazir  to  make  inquiries 
ihether  Ramsoonder  was  in  the  undisputed  possession  of  Cossi- 
fm,  the  Nazir  reported  that  ^^  Ramsoonder  Sen  is  in  possession 
if  the  mehal,  mentioned  in  the  order,  without  any  co-sharers." 
tontoonder  appears  throughout  to  have  dealt  with  Cossipore 
M  if  he  alone  had  an  interest  in  it.  On  the  death  of  Ram- 
mnder,  Benoderam,  on  the  15th  January  1863,  presented  a 
pidtion  similar  to  the  petition  presented  by  him  with  regard  to 
BUijehanpore,  alleging  that  he  had  purchased  Cossipore  in 
Bmioonder's  name ;  and  Ramchunder  in  this  case  also  admitted 
fcl  validity  of  the  claim  set  up  by  Benoderam,  and  thereupon,  not- 
vkiiBftanding  objections  made  by  the  judgment-creditors,  Beno- 
iMm  in  May  1863  obtained  an  order  for  the  transfer  of  it  into 
Ui  name.  In  October  1863,  the  creditor  of  Ramsoonder,  at 
■hoee  suit  Shahjehanpore  was  sold,  having  caused  Cossipore  also 
llbe  attached  in  execution  of  his  decree  against  Ramsoonder's 
■tite^  Benoderam  petitioned  for  the  removal  of  the  attachment 
^on  the  same  allegations  as  those  made  by  Ramchunder,  viz., 
Ikift  Ramsoonder  had  no  interest  therein,  and  offering  to  prove 
it  by  the  production  of  private  account-books  and  income-tax 
letoms.  The  Principal  Sudder  Ameen  rejected  this  claim,  and 
(a  the  2 let  of  November  1864,  Cossipore  was  sold  by  auction 
«Bd  purchased  by  the  appellant,  Bodh  Sing  Doodhooria,  alone 
iirBs.  21,000,  or  nearly  Rs.  19,000  more  than  it  had  been 
podiased  for  by  Ramsoonder  Sen.  The  present  suit  was  insti- 
tuted on  the  30th  August  1865. 

The  plaintiffs  submitted  that  the  purchasers  were,  under  the  cir- 
MMtances,  only  entitled  to  retain  the  share  of  Ramsoonder,  and 
M  of  those  of  the  other  members  of  the  joint  family,  inasmuch  as 
Mnding  to  the  custom  of  their  family,  properties  acquired  with 
loint  fiinda  were  joint  property,  and  these  had  been  so  acquired, 
1^  that  the  plaintifis  had  known  nothing  about  the  sales  in 
xeeution  at  the  time.     In  support  of  their  case  as  to  both 
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1873        estates^  the  plaintiffs  filed  certain  account-books  said  to  contain 
BoDH  SiNo   the  family  accounts  kept  at  the  family-house  at  Koredha^  tod 

DOODHOOBIA  ^  t.  f 

V.  also  separate  account-books  of  Ramsoonder,  from  which  tlief 

Chcjkdbb  Sen.  professed  to  show  how  the  purchase*money  was  remitted  from 
Koredha  to  Kamsoonder  at  Moorshedabad,  and  they  called 
witnesses  to  prove  the  remittance  of  the  money,  the  entriei  iff 
the  accounts  and  the  joint  possession  of  the  family ;  they  abo 
filed  certain  letters,  alleged  to  have  passed  between  Beoodenia 
on  the  one  side,  and  his  son  Ramkristo  and  Bamsoonder  on  tk 
other,  relative  to  the  purchase  of  Shahjehanpore,  and  a  pattt 
lease  of  a  portion  of  that  estate  to  one  Surusuttee  Dabee,  whick, 
though  granted  in  Bamsoonder's  name,  required  her  to  pay  ker 
rent  into  the  family-kutcherry  at  Koredha,  and  not  to  Bim- 
soouder  at  Khagra. 

The  substance  of  the  defence  on  the  merits  was,  that  the  suit 
was  false  and  fraudulent ;  that  the  plaintiffs,  with  full  know- 
ledge, had  allowed  Benoderam  to  claim  the  properties  in  suit  it 
if  his  own  exclusively  to  defeat  creditors ;  and  that  on  thefailw 
of  that  attempt  the  present  false  claim  was  substituted  for  the 
former,  aud  that  the  plaintiffs,  who  had  never  advanced  any 
such  claim  before  the  sale  in  execution,  should  not  now  be 
allowed  to  do  so. 

The  material  issues  as  to  Shahjehanpore  were : — 

"  5th. — Can  plaintiffs'  suit  proceed  under  s.  260,  Act  VIII 
of  1859? 

"  6^/i.— Whether  plaintiffs,  and  the  pro  formd  defendanti 
living  jointly,  purchased  the  disputed  mehal,  Shahjehanpore, 
with  joint  funds,  in  the  name  of  Bamsoonder  Sen,  and  held  joint 
possession  thereof;  or  Bamsoonder  Sen  alone  acquired  aim 
held  possession  of  it  ?  " 

Those  as  to  Cossipore  were  the  same,  with  the  exception  of 
the  fifth,  which  did  not  arise  as  to  Cossipore. 

On  the  26th  of  February  1867,  the  Principal  Sudder  Ameen 
delivered  separate  judgments  as  to  both  estates,  and  gave  to  the 
plaintiffs  below  decrees  for  the  shares  sued  for  by  them  wita 
costs. 
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Igments  were  the  same,  except  as  regards  the  question       1878 
s  confined  to  Shahjehanpore,  as  to  the  effect  of  the  ^*"  ^'"® 
i  given  to  Ramsoonder  Seo^  as  to  which  the  Principal         <^* 
Lmeen  held  that  the  purchase  being  before  the  promul-  Chumdkr  Sur. 
Act  YIII  of  1859,  the  260th  section  was  not  appli- 

he  main  question  of  fact,  viz.y  whether  the  estates  in  suit 
chased  out  of  joint  funds,  the  Principal  Sudder  Ameen 
as  the  defendants  did  not  deny  that  the  plaintiffs  were 
of  a  joint  Hindu  family,  the  burden  was  on  them  to 
it  Ramsoonder  had  bought  out  of  separate  funds  ;  and 
r  having  failed  to  show  this,  the  estates  must  be  con- 
)  be  joint. 

[igh  Court,  on  appeal  from  these  decisions,  on  the  29th 
8,  delivered  one  judgment,  as  to  the  two  estates,  dis- 
he  appeals. 

aterial  portion  of  the  judgment,  which  was  delivered  by  • 
,  was  as  follows : — 

[uestion  that  we  have  to  determine  is  whether  the  property  in 
(he  self-acquired  property  of  Ramsoonder  Sen,  in  which  the 
members  of  the  family,  have  no  interest  ;  or  whether  it  was 
by  the  joint  funds  of  the  family  in  the  name  of  Ramsoonder  ? 
two  subordinate  questions  which  are  urged  by  the  learned 
or  the  appellants:  first,  that  the  evidence  upon  which  the 
Sudder  Ameen  has  relied,  consisting  of  letters  between 
of  the  family,  and  certain  account-books,  is  inadmissible  as 
aguiust  the  defendants,  appellants ;  and,  second,  that  the 
>ctrine  of  acquiescence  is  applicable  to  this  case, 
iefeudants,  appellants,  have,  we  think,  sufficiently  discharged 
hat  was  upon  them  of  muking  out  a  good  prima  facie  case 
property  was  the  sole  property  of  Ramsoonder  Sen.  Lot 
ipore  was  first  taken  in  patni  in  the  name  of  Ramsoonder.  It 
^quently  purchased  in  the  name  of  Ramsoonder  ;  leases  and 
»r  rent  were  given  in  his  name  ;  and  when  ^reekishen  Sen, 
moderam  Sen,  was  appointed  treasurer  of  the  CoIIectorate  of 
i&bad,  Ramsoonder  and  Benoderam,  Brojomohun  and  Bissessur 
I  forward  as  his  sureties,  and  pledged  certain  properties  as 
to  each  of  them  exclusively.  Among  these  properties  was 
ore,  the  subject  of  another  suit  similar  to  the  present,  and 
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1878        taken  ap  with  this  sait  in  order  that  the  evideoee  reeordedmigklbe 
k>DH  SiNo  made  use  of  ia  both  cases  ;  coosequentlj  no  inferenoe  can  be  dnwniiM 
,,  the  fact  of  the  family  having  some  joint  property,  that  all  prop6rtf,ii 

i^msR  Sbh.^^®  names  of  the  several  members  of  the  family,  belong  to  the  Wj. 
It  has  been  further  shewn  to  us  that,  after  Bamsoonder^s  death,  Baoodi* 
ram  applied  to  have  his  name  registered  as  proprietor  of  ihia  estate  Hi 
of  Cossipore  ;  that  when  this  estate  and  Cossipore  were  advwtiaed  fit 
sale  in  satisfaction  of  the  claims  of  the  judgpnent-crediton,  Beoodenn 
came  forward  and  claimed  this  property  as  exclusively  his  own,  alkgiig 
that  he  had  purchased  them  in  the  name  of  Bamsoonder.    The  evidoM 
of  the  witnesses  and  of  those  members  of  the  family  who  have  bea 
examined  clearly  sliows  that,  though  the  family  were  joint  in  food,  wi 
at  particular  seasons  of  the  year  lived  together  in  the  family  dwelliig- 
house  at  Koredhn,  they  also  had  separate  dealings  and  funds  of  Mr 
own.    The  facts  thus  brought  to  our  attention  render  it  impossible  b 
us  to  look  upon  the  family  as  a  joint  Hindu  family  in  the  ordiisij 
sense  of  the  term, — that  is,  as  a  family  having  all  things  inooiiuBOo;il 
acquisitions  beiug  made  from  the  joint  funds  of  the  family ;  md  il 
members  being  entitled  to  share  in  the  benefits  of  any  property  held  ii 
the  name  of  any  member  of  the  family.     It  is  clear  to  as  from  ^ 
evidence  that,  while  the  family  have  some  ancestral  property  ia  joM 
possession,  some  of  the  members  of  the  family  acquired  separate  ft^ 
.   perty  from  their  own  funds,  and  dealt  with  it  aa  their  own  withes^ 
reference  to  the  other  members  of  the  family.     It  is  obvious  how  Ri0- 
soonder  obtained  a  separate  fund  of  his   own.     He   held  the  poit  cf 
treasurer  to  the  Nawab  Nazim,  and  in  that  capacity  had  all  opportooiqf 
of  making  money  to  which  the  members  of  the  family  could  hive  i* 
possible  right,  so  that  in  this  case  the  ordinary  presumption  does  sit 
arise  that,  when  a  Hindu  family  is  joint,  all  property  in  the  dsomi  » 
any  members  of  the  family  is  joint  property." 

The  learned  Judge  then  proceeded  to  comment  at  conBifi' 
able  length  on  the  evidence.  He  was  of  opinion  that  the  lettaff 
were  not  admissible  as  against  the  defendants,  and  that  we 
accounts  were  unsatisfactory,  but  he  considered  that  the  cm 
evidence  proved  the  estates  to  have  been  joint  family  propertj* 
and  he  concluded : — 

*'  On  the  whole,  therefore,  I  think  that  the  finding  come  to  bj  tbe 
Principal  Sudder  Ameen,  that  these  properties  of  Shahjebanpore  a*d 
Cossipore  are  family  property,  and  that  they  did  not  belong  to  Bsn- 
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ider  Sea  exclasively,  and  that  the  auction-purchaser  has  bought  the         1878 
te  aad  interests  of  Ramsoonder  Sen  in  these  properties,  and  nothing    Bodb  Sino 

.  DoODHOORIA 

e^  18  a  correct  one,  and  under  this  view  of  the  case,  I  would  confirmv  9. 

order  of  the  Court  below  and  dismiss  the  appeal  with  costs."  Ghuhdb^Ssv. 

the  defendants  appealed  from  this  decision  to  Her  Majesty  in 
uncil. 

Iff.  Leithf  Q.C.,  and  Mr.  Doyne  for  the  appellants. — The 
incipal  Sadder  Ameen  was  wrong  in  not  applying  a.  260  of 
t  YIII  of  1859  to  the  case*  The  purchase  of  Shahjehan- 
re  was  three  days  after  the  Ist  July  1859,  the  day  on  which 
)  Act  came  into  operation ;  s.  387.  The  High  Court  having 
Id  that  the  appellants  had  made  out  a  primd  facie  case, 
1  that  the  account-books  produced  by  the  plaintiffs  did  not 
^port  their  contentions,  erred  in  relying  upon  the  oral 
desce*  The  whole  family  stood  by  and  allowed  the  pro- 
rty  to  be  considered  as  the  separate  estate  of  Ramsoonder. 
Dodefam,  the  manager  of  the  joint  family,  on  Bamsoon- 
fB  death,  claimed  the  property  as  his  own,  and  another 
nberof  the  family,  Ramohunder,  admitted  it.  Then  at  the 
leof  the  attachment,  Benoderam,  the  manager,  never  set  up 
t  claim  of  the  joint  family.  The  appellants  are  allowed  to 
f  for  a  very  large  price  this  property,,  and  the  manager  of 
!  family  having  then  set  up  a  false  case,  which  the  family 
at  have  known  of,  the  joint  family  is  clearly  estopped  from 
V  setting  up  a  different  case.  But  even  if  there  were  no 
oppel,  their  conduct  is  a  bar  to  their  obtaining  relief  in  the 
it— Story's  Eq.  Jur.,  ss.  384 — 390.  If  these  estates  were 
nt  property,  were  not  the  debts  those  of  the  joint  family; 
1  if  so  how  can  the  plaintiffs  now  set  aside  the  sales  ?  The 
pellants  have  been  misled  by  Benoderam's  fraud,  and  this 
iperty,  if  recovered,  will  go  to  the  joint  family,  and  Benode- 
Q  will  receive  a  benefit. 

Hr.  Cowie,  Q.C.,  and  Mr.  Cutler  for  the  respondents. — The 
gment  is  clearly  right ;  indeed,  the  High  Court  might  have 
le  farther  and  have  properly  given  effect  to  the  letters  and 
ounts.     The  correspondence  between  members  of  the  family 
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1873        and  Ramsoonder  would  be  evidence  as  against  the   purobasen 
BoDH  SiNo    of  Rainsoonder*8  interest.     The  lower  Courts  have  agreed  in  tka 
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9,  facts. 

GuifBSH 

Their  Lordships  gave  the  following  judgment : — 

On  the  2l8t  of  November  1864,  the  appellants  became  th 
purchasers,  at  an  execution  sale,  of  the  right,  title,  and  interot 
of  one  Ramsoonder  Sen  in  two  distinct  estates,  vis.,  Shahjdm- 
pore  and  Cossipore.     Both  had  been  attached  by   one  Inder^ 
chunder  Doogur  in  execution  of  a  decree  which  he  had  obttiBfli 
against  the  representatives  of  Ramsoonder  in  a  suit  commenoil: 
against  that  person  in  his  lifetime  for  what  is  admitted  to  hMl 
been  his  separate   debt.     The    price  paid  by  the  appeUnrtij 
would  have  been  adequate  if  the  judgment-debtor  had  been  At 
sole  owner  of  the  properties  purchased.     In  August  1865,tfci 
respondents,  representing  themselves  to   be  the   persons  whi 
jointly  with  the  sons  of  Ramsoonder,  his  brother  Ramchiuite»  i 
and   one    Benoderam    Sen,  constituted  a  joint    and  undividc 
Hindu  family,  and  alleging  that  the  properties   so  purchuii , 
formed  part  of  the  joint  estate  of  that  family,  brought  the  soitii 
out  of  which  this  appeal  has  arisen,  in  order  to  recover  bodk 
estates,  minus  the  assumed  shares  of  Benoderam,  Ramsoondor, 
and   Ramchunder   therein ;    and    the    first    question   for  thdr  | 
Lordships'  determination  is,  whether  there  are  sufficient  gronndi  \ 
for  disturbing  the  conclusion  to  which  both   the  Indian  Conrti  ^ 
have  come,  viz.j  that  the  properties  in  dispute  were,  infiusii    \ 
part  of  the  joint  family  estate. 

It  is  not  disputed  that  Ramsoonder  was  a  member  of  this  jont 
and  undivided  family.  The  status,  however,  of  the  family  wn 
peculiar.  Mr.  Justice  Loch  says  (and  neither  party  has  dispatai 
the  accuracy  of  the  description): — *^  The  evidence  of  the  witnessi^ 
and  of  those  members  of  the  family  who  have  been  exanunody 
clearly  shows  that,  though  the  family  were  joint  in  food,  and  it 
particular  seasons  of  the  year  lived  together  in  the  &mily 
dwelling-house  at  Koredha,  they  also  had  separate  dealings  and 
funds  of  their  own.  The  facts  thus  brought  to  our  attention 
render  it  impossible  for  us  to  look  upon  the  family  as  a  jcnnt 
Hindu  family  in  the  ordinary  sense  of  the  term, — that  it, « t 
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imilj  having  all  things  in  common,  all  acquisitions  being  u 
rom  the  joint  funds  of  the  family,  and  all  members  being  enti 

0  share  in  the  benefits  of  any  property  held  in  the  name  of 
Dember  of  the  family.  It  is  clear  to  us  from  the  evidence  t 
fhile  the  family  have  some  ancestral  property  in  joint  possess 
ome  of  the  members  of  the  family  acquired  separate  prop< 
rcHn  their  own  funds,  and  dealt  with  it  as  their  own  witi 
«ference  to  the  other  members  of  the  family."  Such  a  stat 
hiogs  may,  in  their  Lordships' judgment,  be  fairly  held  to  wea 
f  not  altogether  to  rebut,  the  ordinary  presumption  of  Hi 
iwu  to  property  in  the  name  of  one  member  of  a  joint  fam 
ad  to  throw  upon  those  who  claim  as  joint  property  tha 
Hiich  they  have  allowed  their  coparcener,  trading  and  incur: 
Abilities  on  his  separate  account,  to  appear  to  be  the  sole  ow 
he  obligation  of  establishing  their  title  by  clear  and  coc 
vidence.  There  can  be  no  doubt  that,  if  the  evidence  addi 
7  the  respondents,  the  plaintiffs  in  the  suit,  be  believed,  tl 

1  enough  to  prove  their  case.  And  both  of  the  Indian  Co 
ttve  found  in  their  favor.  The  two  Courts  have,  howe 
^ered  considerably  in  their  appreciation  of  parts  of 
vidance ;  and  the  decision  of  the  High  Court  is  based  u 
nnower  grounds  than  that  of  the  Principal  Sudder  Ameen. 

The  following    are    undisputed    facts    concerning  the 
rtates: — Shahjehanpore,  or  at  least  that  portion  of  it  wl 
( in  question  in    this  suit,  was  the   zemindari    of  one  I 
^onarain  Sing.    At  various  dates  before  1859  he  had  grai 

pttni  of  part,  and  several  ijaras  of  other  parts,  of 
ihte  in  the  name  of  Ramsoonder,  and  had  assigned  the  r< 
^served  by  these  ijaras,  by  way  of  security  for  certain  advar 
■tesibly  made  to  him  by  other  members  of  Bamsoonder's  fam 
^  the  4th  of  July  1859,  the  zemindari,  which  has  b 
^ed  at  the  suit  of  other  creditors,  was  put  up  for  sale, : 
>•  knocked  down  to  Bamsoonder  as  the  highest  bidder. 
ft  afterwards  put  into  possession  of  it,  and  from  that  t 
^  the  date  of  his  death,  his  name  stood  in  the  Collect 
^ster  as  that  of  the  sole  registered  proprietor.  It  has  b 
^tted  at  the  bar  that  there  is  no  question  in  this  suit  ton 
[  the  patni    or    other   interests    acquired    in   the  name 

43 
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i8"3        Ramsoonder  before  this  execution  sale.     The  only  question  ii, 
BoDH  SiNo    whether  the  zemindari  interest,  which  was  then  sold,  became. 

DoOD^OOItlA  ^  '  ' 

V.  by  virtue  of  that  sale,  the  separate  property  of  Ramsoonder.  or 

CIIU2IDBU  Sen.  part  of  the  joint  property  of  the  family. 

Of  Cossipore,  a  four  annas  share  belonged  to  one  Kissoreemonee 
Dossee,  the  remaining  twelve  annas  standing  in  the  name  d 
Shibram  Dey,  who  has  been  called  as  a  witness  in  the  caoM. 
In  1855  the  four  annas  share  was  purchased  in  the  sole  name  of  '^ 
Ramsoonder  Sen,  and  on  his  petition  his  name  was  substitiifeei 
for  that  of  the  vendor  as  the  proprietor  of  this  share  in  fli; 
Collector's  book.  In  April  1856,  the  interest  of  Shibntf: 
Dey  was,  on  the  suggestion  that  it  had  been  purchased  bf 
Ramsoonder,  also  transferred  into  his  name,  and  he  was  thenoi* 
forward,  until  the  time  of  his  death,  the  sole  registered  jmfAt^ 
tor  of  the  whole  property. 

Ramsoonder  died  in  December  1862,  pending  the  suit  it 
which  the  execution,  which  is  the  foundation  of  the  appellsadf^ 
title,  issued,  but  before  judgment  had  been  recovered  themi^ 
He  left  as  his  heirs  two  infant  sons,  and,  on  the  15th  of  Janvif^ 
1863,  liis  brother,  Ramchunder,  obtained  a  certificate  of  adminil- 
tration  under  Acts  XL  of  1858  and  XXVII  of  1860,  empowefr 
iug  him  to  manage  the  estate  of  the  deceased.  In  his  Bppii* 
cation  for  this  certificate,  Ramchunder  had  stated  that  kfl- 
brother's  property  in  debts,  zemindari,  trade,  cash,  aai 
Company's  paper,  was  worth  about  Rs.  50,000.  On  tfci^j 
same  15th  of  January,  Benoderam  Sen,  the  eldest  member,  sik 
manager  of  the  joint  family,  presented  two  petitions  to  .tbfe 
Collector  of  Zilla  Moorshedabad,  praying  in  the  one  tiMfc;: 
Shahjehanpore,  in  the  other  that  Cossipore,  might  be  traiiates:^ 
red  into  his  name,  on  the  allegation  that  each  had  beH^ 
purchased  by  him  in  the  name  of  Ramsoonder,  and  there&it. 
that  he  was  the  true  owner  thereof.  In  February  1863,  Bi0*. 
chunder,  as  manager  of  Ramsoonder's  estate,  filed  petitioBf. 
admitting  the  title  of  Benoderam,  and,  on  the  26th  of  Msf 
1863,  orders  were  made  that  the  name  of  Benoderam  shoold  U 
recorded  instead  of  that  of  Ramsoonder  as  that  of  the  proprieM 
of  both  estates. 

In  June  1863,  judgment  was  recovered  against  the  estate  d 
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in    the     suit     t)f     Inderciiunder    Doogur^     and         i^~-^ 


oth  estates  were  afterwards  attached  as  part  of  the  property  of  J^^^"  ^^^^ 

*  ^        *  •'^  DOODIIOOUIA 

se  judgment-debtor.     It  follows,  from   what  has    been    just  r. 

tated,  that   both,  when  so  attached,    stood  m  the  name  of  CiiuMuuuSicy. 
kDoderam. 

Thereupon  Benoderam  came  in  to  set  aside  the  attachments. 
Bk  obums  were  dealt  with  separately  according  to  the  provisions 
if  the  ^6th  section  of  the  Code  of  Civil  Procedure.  In  each 
Mse  he  claimed  to  be  the  sole  proprietor  of  the  whole  estate, 
■d,  as  Buch^  entitled  to  have  the  attachment  removed.  Both 
ihms  were  dismissed  by  separate  orders,  dated  the  20th  of 
Biplember  1864,  which  directed  the  property  claimed  to  be 
wtL  The  usual  proclamations  of  sale  were  made  on  the  23rd 
rf  September,  and  the  execution  sale  took  place  on  the  2 1st  of 
Hmmber  1864. 

It  may  be  well,  before  considering  the  grounds  upon  which 
ftt  two  Indian  Courts  have  held  the  estates  iu  question  to  be 
fct  property  of  the  joint  family,  to  dispose  of  a  point  taken 
if  the  appellants,  which  applies  only  to  Shahjehanpore.  The 
fpdhuits  contend  that,  whatever  be  the  weight  of  the  evidence 
M  to  the  real  nature  of  the  purchase,  the  title  of  Bamsoonder 
IS  ttis  estate  as  bis  separate  property  must  prevail,  by  reason 
t  his  having  purchased  it  at  an  execution  sale  held  after  Act 
nn  of  1859  (the  Code  of  Civil  Procedure)  had  come  into 
fenftion,  and  by  force  of  the  260th  sectiou  of  that  Statute, 
lUdi. provides  that  "  any  suit  brought  against  the  certified 
vebaser  on  the  ground  that  the  purchase  was  made  on  behalf 
i  another  person,  not  the  certified  purchaser,  though  by  agree- 
MBt  the  name  of  the  certified  purchaser  was  used,  shall  be 
imused  with  costs."  Their  Lordships  will  not  inquire  whether 
ksre  is  sufficient  proof  that  Bamsoonder,  who  purchased  at  an 
■slion-sale  held  a  few  days  after  the  Act  came  into  operation, 
Ui  obtain  a  certificate  under  the  Act,  or  of  its  terms,  if  he  did 
bteia  one ;  because,  assuming  him  to  have  been  the  certified 
icduyier  within  the  meaning  of  the  Act,  they  are  of  opinion 
•t  the  provisions  of  the  section  do  not  apply  to  such  a  case  as 
B  present.  They  were  designed  to  check  the  practice  of 
JciDg    what    are  known   as  benami  purchases  at  execution 


made^  by  a  member  of  the  family  in  his  sole  name^  if  n 
the  use  of  the  family  funds. 

It  need  hardly  be  observed  that,  on  the  trial  of  the  u 

under  consideration,  the  principal  fact  to  be  ascertained 

source  from  which  the  purchase-money  of  the  property 

tion  was  derived, — i.e.,  whether  it  came  from  the  commo 

chest  at  Koredha  in  Beerbhoom,  or  from  the  separate 

Ramsoonder    employed    by    him    in   carrying  on  his  I 

admitted  to  be  separate,  at  Khagra,  near  Moorshedaba 

evidence  adduced  by  the  respondents  in  support  of  th 

consisted  mainly  of  a  large  body  of  oral  testimony ;  o1 

books  and  accounts  kept  at  the  family-house  at  Koredl 

part  of  the  joint  family  accounts ;   of  the  separate  be 

accounts  of  Ramsoonder  kept  at  Khagra  ;  and  of  letters 

ing  to  be  letters  which  had  passed  between  him  and  Ri 

the  son  of  Benoderam,  being  together  at  Khagra,  on  the 

and    Benoderam    residing    at    Koredha  on   the    oth 

Principal  Sudder  Ameen   treating  the  whole  of  this  < 

whether  oral  or  documentary,  as  trustworthy,  came  to  th 

sion  that  the  plaintiffs  had  established  their  case.     Th< 

of  the  High  Court  appear  to  have  considered  that  the  i 

.which    the    Principal    Sudder    Ameen   had    relied   i 

admissible  in  evidence  against  the  defendants,  tlie  aj 

to  have  found  reasons  for  discrediting  the  accounts  ;  bii 

held  that,  nevertheless,  the  finding  of  the  Lower  C 


OL.  XIL]  PRIVY  COUNCIL.  331 

Luable  to  adopt  the  iuference  which   the  learned  Judges  huve         ^^^^ 
Irawn  from  the  conduct  of  Ramchunder  and  Benoderam^   or  J?***'"  ^'»*o 

DOOOHOOKIA 

dtoeether  to  concur  in  other  parts  of  their  reasoning,  would  «• 

...  ...  GU3IE«H 

liaTe  felt  great  difficulty  in  distiyrbiug  their  finding,  inasmuch  as  Cuunuuk  jSkv. 
both  Courts  are  agreed  as  to  the  credibility  of  the  plaintiffs'  wit* 
Besses.  Their  Lordships^  however,  are  of  opinion  that  the 
letters,  if  proved  as  the  Principal  Sudder  Ameen  has  found  them 
to  have  been,  were  clearly  admissible  in  evidence  against  the 
tppellants  who  claim  under  Ramchunder.  « 

It  was  said  that  the  Judges  of  the  High  Court  have  treated 
tl^ee  letters  as  not  duly  proved.  But  it  appears  to  their  Lord- 
lUps  that  those  learned  Judges,  thinking  that  the  documents 
wwld  not,  if  proved,  be  admissible  against  tiie  appellants, 
■ever  addressed  their  minds  to  the  sufficiency  of  the  proof. 
The  judgment  on  that  point  of  the  Principal  Sudder  Ameen, 
a  native  Judge,  dealing  with  letters  in  the  native  character,  and 
puporting  to  have  passed  between  Natives,  is,  in  their  Lord- 
iUps*  opinion,  of  very  great  weight  The  letters,  moreover, 
tfbid  internal  evidence  that  they  have  not  been  concocted  for 
Ae  purposes  of  this  suit.  And  since  those  with  which  Bam- 
dimder  has  been  directly  connected,  by  proof  of  handwriting 
•r  otherwise,  clearly  show  that  he  and  Bamkristo  were  acting 
jomHj  on  behalf  of  the  family  in  the  purchase  of  Shahjehan- 
pore,  the  letters  of  Bamkristo  written  in  the  course  of  the  same 
tnmsaction  seems  to  be  also  admissible;  and  the  whole 
onrespondence  affords  the  strongest  confirmation  of  the  state- 
ments made  by  the  plaintiffs'  witnesses. 

Again,  their  Lordships  are  not  satisfied   that  the  objection 

taken  by  the  Judges   of   the   High   Court,  to  the   accounts 

are  such  as  ought  to  deprive   them  of  the  credit  which    the 

Principal   Sudder   Ameen  (possibly  a   more  competent  judge 

of  native  books  of  account  than  any  European  can  be)  gave 

to  them.     A  distinction  is  no  doubt  to  be  taken  between  those 

accounts.     The    family    accounts,    taken    by   themselves,  are 

admissible  only  as  corroborative   evidence.     But    the    private 

accounts  of  Bamsoonder,  produced  by  his  brother  from  the 

Khagra  kothi,  may,  if   genuine,  be  direct  evidence,   in  the 

nature    of   admissions    on    his    part    against    the    appellants. 


duced  by  Benoderam  in  support  of  his  claims  to  the  sole 
ship  of  the  estates.     SamsooDder's  grant  to  Surusuttee 
also  affords  some  corroboration  of  the  plaintiffs'  case  as  to 
jehanpore. 

Regarding  Cossipore,  it  may  be  observed  that  although 
of  the  plaintiffs'  documentary  evidence,  and  in  partical 
letters,  have  no  bearing  on  the  claim  to  this  estate,  the 
evidence  of  its  having  been  acquired  as  part  of  the  joint 
property  is  stronger  than  that  relating  to  Shahjehi 
Shibram  Dey,  who  has  been  treated  by  both  Coorti 
witness  deserving  of  credit,  has  distinctly  sworn  that  the 
annas  share  in  this  estate,  which  once  stood  in  his  nam 
purchased  in  his  name  with  the  family  funds,  and  on  a 
of  the  family ;  and  that  no  consideration  passed  when 
transferred  from  his  name  into  that  of  Ramsoonder.  The 
Court  has  found  that,  before  this  benami  purchase,  the 
was  interested  as  patnidars  in  this  estate ;  and  every  pi 
lity  is,  therefore,  in  favor  of  the  conclusion  that  the 
evidence  given  to  prove  that  the  purchase  of  the  other  foui 
share  in  the  estate  was  also  a  family  transaction,  is  true. 

Their  Lordships  are  of  opinion  that  the  evidence  so  gi 
the  part  of  the  plaintiffs  is  too  strong  to  be  outweighed 
inferences  to  be  drawn  from  the  conduct  of  Benoderai 
Ramsoonder  in  the  matter  of  the  claims  advanced  by  thef 
or  from  the  conduct  of  the  family  in  allowing  Ramsc 
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btent  with  the  title  now  asserted ;  and,  viewed  in  that  light,        ^^^ 
hey  do  not  seem  to  their  Lordships  materially  to  impair  the  i^^"^"f^ 
itrength  of  the  case  made  by  the  plaintiffs.  Gowmh 

On  the  whole,  then,  their  Lordships,  after  full  consideration  Chuhokii  S«». 
of  the  arguments  for  the  appellants,  and  notwithstanding  the 
omiasion  to  call  or  account  for  Bamkristo,  have  come  to  the 
condosion  that  the  finding  of  the  two  Indian  Courts,  to  the 
dbet  that  both  estates  were  purchased  with  joint  family  funds, 
isd  became  joint  family  property,  ought  to  be  affirmed. 

If  this  be  so,  the  next  question  to  be  considered  is,  whether 
tte  plaintiffs  have  forfeited  their  right  to  assert  their  title 
igaiDst  the  appellants  by  reason  of  their  own  conduct,  or  the 
leli  of  any  of  those  with  whom  they  are  connected  ? 

Those  who  set  up  such  a  defence  are  bound  to  show  clearly 
Mb  the  facts  on  which  it  is  founded,  and  that  the  legal  conse- 
fWBces  on  which  they  insist  necessarily  flow  from  those  facts, 
b  tte  course  of  the  argument  there  was  some  want  of  precision 
ipon  this  point. 

The  mere  fact  that  Bamsoonder,  when  trading  on  his  separate 
ieooant,  was  permitted  by  the  family  to  appear  to  the  world  as 
Iks  sole  owner  of  the  estates,  and  so,  perhaps,  to  obtain  a 
iditiona  credit,  can  be  no  foundation  for  such  a  defence.  It 
My  be  an  unfortunate  consequence  of  the  Hindu  law  touching 
A0  joint  and  separate  property  of  members  of  an  undivided 
fcaily,  but  it  is  one  of  which  all  who  deal  with  a  Hindu  trader 
Bust  take  their  chance.  Nor  can  greater  effect  be  given  to 
Ae  misrepresentation  made  by  Bamsoonder,  probably  with  the 
^MiCQrrence  of  the  adult  members  of  his  family,  when  he  gave 
iKority  to  the  Collector.  Such  a  misrepresentation  might 
PMibly  have  been  used  as  an  estoppel  against  the  family,  had 
^  questioQ  in  respect  of  the  security  arisen  between  them  and 
^  Collector.  But  it  has  no  bearing  upon  the  present  suit 
cxeept  as  an  admission,  in  which  light  it  has  been  already  con- 
ridered,  or  as  an  instance  of  tortuous  dealing,  which  affects  the 
fBoeral  credit  due  to  the  plaintiffs.  It  was  not  upon  the  faith 
of  that  representation  that  the  appellant  purchased. 
The  foundation,  therefore,  of  the  defence  is  to  be  found,  if 
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^^73        anywhere,  in  the  acts  done  after  Bamsoonder's  dentli,  and  before 
Bouii  SixG    the  sale. 

DOODHOORIA 

_  V-  The  first  of  these  was  the  transfer  of  the  estates  into  the  sob 

Chumdkk  Sen.  name  of  Benoderam,  on  his  application^  and  with  the  consent  of 
Bamchunder.     Their  Lordships  think  it  desirable,  before  comi* 
dering  its  effect,  to  state  their  view  of  the  nature  of  this  tram* 
action.     They  cannot  but  regard  it  as  a  contrivance,  between 
Benoderam  and  Ramsoonder,  at  least,  to  put  the  estates  beyond 
the  reach  of  Bamsoonder's  creditors,  and  therefore  fraudaleit  - 
as  against  those  creditors.     They  do  not  impute  to  Benoderm  • 
or  to  Bamchunder  any  intention  to  defraud  either  the  ohildnv  i 
of  Bamsoonder  or  any  other  member  of  the  joint  family.    Bit 
Bamsoonder  was  known  to  have  died  indebted ;   judgmanti  i 
against  his  estate,  if  not  actually  recovered,  were  imminent,  • 
and  the  only  practicable  mode  of  putting  these  pro[>ertie8  whdiy  ^ 
beyond  the  reach  of  his  creditors  was  by. treating  them  not  ii 
family  property  in  which  he  would  have  a  seisable  interest  brt.^ 
as  the  property  of  Benoderam  alone.     In  furtherance  of  tUp  ^ 
scheme,  Benoderam,  when  the  estates  were  attached,  filed  kb 
claims.     If  those  claims  had  been  successful,  the  attachmoni 
would  have  been  removed,  and  this  execution  altogether  defeated   1 
If,  on  the  other  hand,  a  claim  had  been  made,  according  to  the 
truth,  on  the  ground  that  the  estates  were  joint  family  property, 
the  execution  must  have  gone  on,  though  with  notice  to  all  oo? 
cerned  that  such  a  claim  had  been  made.     The  dismissal  of 
Benoderam's  claims  became  final  by  his  failure  to  bring  a  suit  tl 
establish  his  alleged  rights  within  one  year  from  the  date  of  the 
orders.     But  the   orders  themselves  do  not  state   the  preciai 
grounds  of  dismissal;  and  though  they  negative  the  title  set  if 
by  Benoderam,  they  in  no  way  af&rm  that  Bamsoonder  was  the 
sole  owner  of  the  properties.     And  the  depositions  of  tlie  tluti  ^ 
witnesses  from   page  412  to  416  of  the  record,  show  prettf 
clearly  that  the  case  made   by  the  decree-holders  in  resistiig 
Benoderam's  claim  to  Shahjehanpore  was  rather  that  the  estate    ^ 
was  family  property  in  which  Bamsoonder  had   an  interest  ai   | 
coparcener,  than  that  it  belonged  to  him  alone.  ' 

How  then  do  these  proceedings  affect  the  right  of  the  plaint- 
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I  to  asBert  against  the  appellants  the  title  to  the  estates        iS7g 
lioh  they  have  been  shown  to  possess  ?     They  might  be  estop-  j^^®'** 
d,  if  it  were  shown  that  they  had  represented  Bamsoonder  to  t'- 

I  die  sole  owner  of  the  estates  ;   and  that  the  appellants  had  ChuhdibBbv. 
iiehased  on  the  faith  of  that  representation.    But  it  is  impos- 
bla  from  the  proceedings  in  question  to  extract  any  snch  mis- 
{presentation ;  even  if  the  plaintiffs  on  the  record  are  to  be 
dd  to  be  bound  by  every  act  and  statement  of  Benoderam. 

Agam,  is  their  right  affected  because,  when  Benoderam  put 
orward  a  false  claim,  they  did  not  formally  prefer  the  true  one  ? 
there  is  nothing  in  the  Code  of  Procedure  which  made  it  imper- 
iat  on  them  to  do  this ;  the  claim,  if  made,  could  not  have 
lopped  the  execution  sale  altogether. 

The  highest  ground  on  which  the  appellants  can  put  their 
in  is,  that  Benoderam  misled  them  by  his  fraudulent  attempt 
IlirfBat  the  execution ;  and  that  the  whole  family  is  bound  by 
til  sets.  It  is  not  necessary  to  decide  how  far  Benoderam  and 
liBehander,  who  are  not  parties  to  this  suit,  might  be  affected 
idiTidoally  by  these  proceedings,  if  they  were  suing  to  recover 
Us  respective  shares.  On  the  present  record  it  must  be  held 
&it  dieir  shares  have  passed  to,  and  are  now  vested  in,  the 
Ifpellants.  Their  Lordships  have  felt  some  doubt  whether  the 
Mpondents,  suing  as  members  of  a  Hindu  family,  still  joint 
wA  undivided,  for  property  which,  if  recovered,  will  presnm- 
My  again  fall  into  the  common  stock  of  that  family,  might 
Mt  have  been  shown  to  be  bound  by  the  acts  of  Benode- 
Rtt^  whether  of  omission  or  commission,  and  responsible  for  the 
jBonsequences  of  them.  But  they  are  of  opinion  that  a  defence, 
ntended  to  be  founded  on  such  a  joint  responsibility,  should  be 
fir  nM>re  clearly  pleaded  and  proved  than  it  has  been  in  this 
itoe.  How  far  the  plaintiffs  on  the  record  have  been  parties 
i^$  or  are  affected  in  law  by  Benoderam's  proceedings, 
nd  to  what  extent,  if  at  all,  the  appellants  were  misled  by 
kee  proceedings,  are  questions  which  have  never  been  fairly 
lised  or  tried  in  the  Courts  below.  This  was  so  found,  and  as 
km  Lordships  think,  correctly  found,  by  the  Principal  Sudder 
imeen. 

Their  Lordships  are,  therefore,  of  oj)inion  that  the  second 

44 
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1878        point  taken  bj  the  learned  Counsel  for  the  appellant  is 
BoDH  SiNo   answer  to  the  suit,  and  they  must  humbly  advise  Her  Maje 

DOODHOOKIA  "^  ... 

V-  to  affirm  the  decrees  under  appeal,  and  to  diBmiss  this  app 

Ghuhdsb  Sbv.  with  costs  (1). 

Appeal  dismissed. 
Agents  for  appellants:  Messrs.  James  and  John  Hopgood, 
Agents  for  respondents :  Messrs.  Barrow  and  Barton. 


APPELLATE  CIVIL. 


Be/ore  Mr.  Jwtice  Phear  and  Mr,  Justice  AinsUe. 

1873  BHOLANATH  MAHTA  and  anotheb  (Plaintiffs)  o.  AJOODHL 

May  14.  PERSAD  SOOKUL  and  others  (Defendants).* 


Hindu  Law — Separate  Acquisition— Presumption — Joint  Familjf. 

The  presumption  of  Hindu  law  that  any  property  acquired  daring  the  tii 
a  Hindu  family  remains  joint  belongs  to  all  the  members  of  the  joint  fiuni 
does  not  take  away  the  onus  which  lies  on  the  plaintiff  in  a  suit  to  recoTO 
share  of  the  property  of  proving  his  case ;  it  merely  aids  him  in  profiflg 
Such  presumption  is  liable  to  be  rebutted  by  means  other  than  inqniri 
as  to  the  source  from  which  the  purchase- money  of  the  property  was  derifi 
That  criterion,  though  the  most  satisfactory,  is  not  indispensable. 

Evidence  that  the  property  claimed  to  be  joint  was  purchased  in  the  on 
of  one  member  only,  that  aflcr  the  purchase  the  members  separated,  and  ei 
member  carried  on  business  separately,  and  that  the  property  was  tbeaf 
forward  in  the  exclusive  possession,  and  used  for  the  business,  of  t 
member  in  whose  name  it  had  been  purchased,  is  evidence  sufficient  to  reb 
the  presumption  that  the  property  was  joint. 

This  was  a  suit,  brought  by  Bholanath  Mahta  and  Likhow 
LallMahta,  against  Ajoodhia  Persad  Sookul  and  others^  descrih 

*  Regular  Appeal,  No.  191  of  1871,  from  a  decree  of  the  Additional  Jod 
of  Tirhoot,  dated  the  15th  March  1872. 

(1)  See  next  case. 
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I  the  plaint  as  defendants  first  party^  Shewrunlall  Malita  and        1878 
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then,  described  as  defendants  second  party,  and  Thakoor  Persad  ^'^^^^'^ 
fthta,  described  as  defendant  third  party,  for  recovery  of  posses- 
ion of  two-thirds  of  an  eiglit-anna  share  out  of  the  entire  sixteen 
imias  share  of  a  saltpetre  godown  in  Mauza  Mittonpore> 
Perganna  Bisara.  The  plaint  stated  that  Sheeb  Newaz 
Xahta,  father  of  the  defendants  second  party,  and  Brijiall 
Mahta,  father  of  the  plaintiffs  and  of  the  defendant  third  party, 
were  two  uterine  brothers,  living  in  commensality  ;  that  after 
the  deaths  of  the  plaintiffs' father  and  the  father  of  the  defendants 
leeoDd  party,  the  plaintiffs  and  the  defendants,  second  and  third 
pffty,  all  along  lived  in  commensality  and  in  one  and  the  same 
kose  as  before ;  that  the  disputed  property,  as  also  other  pro- 
{lerties,  moveable  and  immoveable,  continued  to  be  acquired 
wUIe  the  family  remained  joint;  that,  accordingly,  each  of  them 
Md  the  saltpetre  godown  and  houses  situate  in  Kusba  Mozuffer- 
pore  and  Mahadeo  Dutt,  and  mauzas,  villages,  gardens,  &c.,  and 
Impropriated  the  proceeds  thereof  jointly ;  and  therefore,  out  of  the 
jnnt property  acquired  in  a  state  of  coparcenary,  eight  annas  are 
Ae  share  of  the  heirs  of  Sheeb  Newaz  Mahta,  and  the  other  eight 
sanasare  the  share  of  the  heirs  of  Brijiall  Mahta;  that  each  of 
ftemall  along  continued  in  possession  of  his  respective  share;  that, 
lotwithstanding  this,  the  defendants  first  party  forcibly  and  ille- 
gdly  ousted  the  plaintiffs,  on  the  18th  February  1871,  from  the 
pt^rty  in  dispute,  which  had  been  sold  by  auction,  on  account  of 
^personal  debt  of  Shewrunlall  Malita,  in  execution  of  a  decree 
rf  Mr,  Linghara,  on  the  ground  of  auction'purchase  of  the 
ttelasive  right  of  the  said  Shewrunlall  Mahta,  one  of  the  sons 
rf  Sheeb  Newaz  Mahta ;  and  that  the  right  of  the  plaintiffs 
ttold  not  be  sold  for  the  debt  of  Shewrunlall. 

The  defence  set  up  was,  that  the  property  in  dispute  was  the 
•df-acquired  property  of  Shewrunlall ;  that  the  plaintiffs  had 
i^er  been  in  possession  thereof;  and  that  the  purchase  by 
Ajoodhia  Fersad  was  made  in  good  faith. 

The  Officiating  Additional  Judge  of  Tirhoot  raised,  inter  alia, 
Ae  following  issue  : — 

"1.  Does  the  property  belong  to  Shewrunlall  alone>  or  does 
te  hold  it  jointly  with  the  plaintiffs  ?  " 
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1878  The  Judge  held  that  it  was  absolutely  necessary  for  the  plai 

Bholanatu  iffs  to  prove  their  right  and  title  to  the  property  ;  that,  oft 
9.  five  witnesses,  who  had  been  cited  by  the  plaintiffs,  two  only,  I 
Pbrsad  name  Teluck  Tewary  and  Sobah  Boy,  deposed  from  their  person 
knowledge  that  the  godown  was  ijmali;  that  Sobah  Boy  w 
a  piada  in  the  plaintiffs'  employ  on  Bs.  3  per  mensem,  and  l 
statement  alone,  unsupported  by  proof,  was  insufficient;  th 
the  evidence  of  Teluck  Tewary  was  full  of  discrepancies,  an 
therefore  untrustworthy ;  that  the  evidence  of  the  other  witnesM 
was  merely  hearsay ;  that  the  evidence  of  the  plainti£b  was  uoss] 
ported  by  reliable  evidence ;  that  if  the  plaintiffs'  statement  hi 
been  true,  they  could  have  produced  the  account-books,  shewisj 
the  sales,  purchases,  loans,  and  other  general  transactions,  as* 
witnesses  connected  with  them  might  have  been  called ;  thst  tb 
evidence  of  the  defendants  clearly  proved  that  the  godown  nu  nc 
the  property  of  the  plaintiffs,  but  of  the  defendant  Shewronlili 
that  the  kabala  under  which  the  godown  was  purchased  was  i 
the  name  of  Shewrunlall,  and  the  evidence  of  Munshi  Seetsni 
showed  that  he  sold  the  property  to  Shewrunlall  alone,  and  tki 
from  him  alone  he  had  received  the  purchase-money,  neither  of  th 
brothers  having  purchased  with  him  jointly  ;  and  that  the  evideno 
of  Mohunt  Maharaj  Geer,  the  malik  of  the  land,  and  a  min  c 
respectability,  proved  that  the  land  was  settled  with  Shewruo 
lall  alone.  The  Judge  also  found  that  the  bond,  whereby  the  pro 
perty  was  mortgaged  to  Lingham,  was  attested  by  the  plaintiff 
two  brothers,  Sew  Sahoy  and  Thakoor  Persad.  He  tberefor 
considered  it  to  be  proved  that  the  godown  in  dispute  was  tb 
property  of  Shewrunlall,  and  accordingly  dismissed  the  plaintifi 
suit. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Hem  Chunder  Banerjeey  for  the  appellants,  conteBdc( 
that  the  family  was  admitted  to  be  a  joint  family  when  the  propert] 
in  dispute  was  acquired.  The  presumption  of  the  Hiado  b^ 
in  this  state  of  things  is,  that  property  so  acquired  is  joint  Tb 
onus  is,  therefore,  on  the  defendants  to  rebut  this  presami 
tion,  and  to  prove  that  it  is  the  separate  and  self-acquired  pi< 
perty  of  the  defendant  Shewrunlall —  Taruch  Chunder  Poddar 


U  XIL]  HIGH  COURT.  339 

Chunder  Koondoo  (1).     The  plaintiffs  are  not  bound        1878 
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n  to  prove  that  there  was  any  nucleus  with  which  the  property  Bholahath 
lid  be  purchased.     The  normal  state  of  every  Hindu  family         v. 
(nnt,  and  the  presumption  always  is,  that  whatever  property      Pbrsad 
acquired  during  a  state  of  coparcenary,  is  property  in  which 
the  members  of  the  joint  family  have  a  right — Neelhisto  Deb 
wmono  V.  Beer  Chunder    Thakoor  (2).     To  rebut  this  pre- 
nqition  the  defendants  must  prove  the  source  from  which  the 
ichase-money   came — Koonj   Beharee  JDutt  v.   Khetturnath 
uU  (3).     There  is  no  evidence  to  show  that  Shewrunlall  bought 
e  godown  with  his  own  money. 

Baboos  Doorgamohun  Doss  and  Boodh  Sen  Singhy  for  the 
BpDndeuts,  were  not  called  upon. 

The  following  judgments  were  delivered : — 

Phkab,  J.,  (after  shortly  stating  the  facts  continued) : — 
be  essence  of  this  claim  obviously  lies  iu  the  allegation  that 
B  property,  which  is  the  subject  of  suit,  was  joint  family  pro- 
rtj  belonging  to  the  plaintiffs  and  to  the  execution-debtor  of 
r.  Lingham,  together  with  others ;  and  that  so  far  at  any  rate 

r^rds  the  share  of  the  plaintiffs  in  it,  it  has  been  alienated 
thout  authority. 

lo  the  argument  of  this  case  very  great  stress  indeed  has 
en  laid  upon  the  doctrine  of  presumption  in  favor  of  the 
amtiffs'  claim:    the  argument  was   even    stretched    so    far 

this  assertion,  namely,  that  it  was  not  necessary  for  the 
lintiffs  to  prove  any  facts  in  order  to  launch  their  case. 
key  had  alleged  that  the  property    was  the  joint   property 

themselves  and  other  persons  living  together  as  a  joint 
indu  family,  and  it  consequently  lay  upon  the  defendants 
show  that  the  property  was  not  in  this  predicament. 
I  shall  come  presently  to  the  evidence  which  is  on  the  record, 
Uuced  both  on  the  part  of  the  plaintiffs  and  of  the  defendant. 
Dr  a  moment  I   will  direct  my   attention   to  some   of  the 

(1)  11  B.  L.  R.,  193. 

(2)  12  Moore'g  I.  A.,  523 ;  S.  C,  3  B.  L.  R.,  P.  C,  15. 
(8)  8  W.  R.,  270. 
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^"tS^«^^/"  which  the  plaintiffs'  pleader  thus  took  up.  There  has  been,  m 
doubt,  some  conflict  of  opinion  in  this  Court  as  to  the  mode  in 
which,  or  the  extent  to  which,  the  doctrine  of  Hindu  liv, 
relative  to  the  presumption  to  be  made  in  regard  to  Hindi 
property,  is  to  be  applied. 

One  of  the  cases  in  which  the  doctrine  in  question  was  applied 
is  Shiu  Golam  Sing  v.  Baran  Sing  (1),  and  some  importtaee 
was,  yesterday,  in  course  of  the  argument  before  us,  attached 
to  the  fact  that  a  Division   Bench  of  this  Court  has  latdy 
pronounced  the  decision,   which     was  passed    by   the  earlier 
Division  Bench  in  that  case,  to  be  erroneous  in  law.     A  report 
of  the  latter  case,  Taruck  Chunder  Poddar  v.  Jodeshur  Chmkr 
Koondoo  (2),  was  referred  to  in  order  to  show  this.    In  tbe 
report  this  passage  occurs : — '^  There  is  one   more  case  whid 
I  must  notice  that  is  directly  opposed  to  the  decision  of  the 
Privy  Council — Shiu   Golam   Sing  v.  Baran   Sing  (1).  •  "ffii 
every    respect  for  the   learned  Judges    who  pronounced  thai 
decision,  I  feel  obliged  by  the  superior  authority  of  the  Privy 
Council  to  differ  from  it.     The  law  laid  down  by  the  Judicial 
Committee  in  the  case  in  12  Moore's  Indian  Appeals  (3)  doesnot 
appear  to  have  been  presented  to  the  learned  Judges.  Probablji 
if  it  had  been,  they  would,  whatever  their  own  opinion  might  be 
on    the    subject,   have  considered   that    they    were  bound  to 
follow  it." 

It  is  I  think,  for  many  reasons,  somewhat  unfortunate,  that  one 
Division  Bench  of  this  Court  should  have  found  itself  obliged 
to  express  its  opinion  with  regard  to  the  decision  of  anotber 
Division  Bench,  so  strongly  as  to  amount  to  saying  that  that 
decision  was  wrong  in  law.  One  reason  is  tliat  no  doubt  such  a 
statement  must  necessarily  have  the  effect  of  making  the  partiei 
who  were  affected  by  the  former  decision  dissatisfied  with  tbe 
determination  of  the  matter  which  then  fell  to  be  determined ; 
and  at  the  same  time  the  second  Division  Bench  has  no  autbo^ 


(1)  1  B.  L.  R.,  A.  C,  164.  tbe  original  judgment  to  tbe  effect  thtt 

(2)  11  B.  L.  R.,  193.  tbe  words  "  12  Moore's  Indian  Appcil*" 

(3)  There  is  a  note  by  tbe  Chief  should  be  "  3  Moore's  Indian  Appeal''* 
Justice  to  this  passage  in  the  margin  of 
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to  disturb  the  decision  of  tbe  first ;   neither  is  its  opinion  as  1878 

the  propriety  of  that  decision  necessarily  better  than  that  of  Bholan^ 

)  Bench  which  passed  it*     And  as  it  is  not  generally  expe-  «• 

nt,  80  also  it  is  not  usual,  and  I  must  say  also  with  the  greatest  Pbrsa 
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'erence  for  the  learned  Judges  who  delivered  the  later 
Igment,  that  I  cannot  see  that  it  was  necessary  in  this  parti- 
ar  instance  for  a  Division  Bench  to  make  a  statement  going 
ite  so  far  as  that  of  which  I  am  speaking.  I  feel  myself 
ind  very  reluctantly  to  comment,  to  the  small  extent  which 
ropose  to  comment,  upon  this  passage,  because  it  fell  to  me 
Bxpress  the  opinion  of  the  Division  Bench,  which  was  passed 
;be  earlier  of  the  two  cases.  It  may  be  that,  in  the  words 
ich  I  then  used,  there  is  an  unnecessarily  broad  statement 
that  which  the  law  required  the  plaintiff  under  the  circum- 
ices  of  that  particular  case  to  establish  before  he  could 
ceed  in  his  suit — a  statement  which  may  possibly  be  in  some 
is  particulars  erroneous,  though  I  do  not  feel  myself  called 
m  at  present  even  to  consider  whether  it  was  so  or  not ;  but 
rever  this  may  be,  it  is  now  I  think  incumbent  on  me  as 
aty  to  the  parties  concerned  in  that  case  to  say  that,  having 
efolly  reconsidered  that  decision  with  the  light  which  the  judg- 
ntinthecaseof  Taruck  Ckunder  Poddary.  Jodtthur  Chunder 
ombo  (l)may  have  thrown  upon  the  matter,I  am  still  of  opinion 
t  the  original  decision  was  a  perfectly  correct  decision  in  law. 
hink  that,  on  the  solitary  fact  which  was  before  the  Court  in 
t  case,  resting  solely  on  an  admission  made  in  the  defend- 
•'s  written  statement,  it  was  impossible  for  this  Court,  on 
icial  appeal,  to  do  otherwise  than  declare  that  the  decision 
ich  the  Subordinate  Judge  had  come  to  was  a  perfectly  good 
naion  in  that  case.  And  it  is  not  an  immaterial  error — an 
or  apparent  in  the  copy  of  the  judgment  which  is  given 
the  19th  Volume  of  the  Weekly  Reporter  —  to  suppose 
•t  the  Division  Bench  in  the  first  case  had  not  before  it 
the  then  existing  authorities.  It  was  not  possible  that 
judgment  of  the  Privy  Council,  which  is  reported  in 
Moore's    Indian    Appeals,    and  to  which  so  much  weight 

(1)  11  B.  L.  B.,  193. 


certainly  happen  to  be  the    fact    that    the  Tiew  of 
\vhich  is  expressed  in    12   Moore's  Indian   Appeals, 
was  precisely  the  view  which  the  Judges  of  the  Diviaio 
took,  and  by  which  they  intended  to  be  guided.     This, 
is  quite  manifest  on  the  face  of  the  judgment  itsel 
perhaps  superfluous  to  add  that  the  enunciation  of 
in   12   Moore's    Indian    Appeals,    p.     540,    which    hi 
made  so  much  of,  is  not,  in  any  degree,  a  new  statemei 
law.     Indeed,  it  can  hardly  be  said  with  correctness  t 
law  was  there  laid  down.     The  words  of  the  Privy  Co 
reported^  are : — ^^  The  normal  state  of  every  Hindu  fi 
joint,  presumably  every  such  family  is  joint  in  food,  wor 
estate.     In  the  absence  of  proof  of  division  such  is  t 
presumption  ;  but  the  members  of  the  family  may  sever 
any  of  these  three  things." 

In  these  words,  obviously  a  simple  reference  was 
that  which  was  generally  acknowledged  to  be  the  stal 
law,  merely  for  the  purpose  of  going  on,  as  the  Privy 
presently  does  go  on,  to  show  that  in  that  particular  insta 
which  they  were  then  dealing  the  rule  of  presumption 
apply;    not  for  the  purpose   of  pointing  out  how  it  si 

applied. 
I  cannot  help  thinking  that,  in  many  of  the  cases : 

this  particular  rule  of  presumption  has  been  made  of 

importance,  it  has  been  forgotten  that  the  object  of  tiie 
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pnerally  is,  that  if  the  proved  fact  exist,  the  existence  of  the  ®  m^^™ 
presumed  fact  accords  better  with  ordinary  experience  of  the         *- 
aetoal  state  of  things  than  its  non-existence.     The  presumption     Pbbsad 
k  truth  is  simply  made  because  it  is  considered  to  afford  a  safe 
ide  for  die  ascertainment  of  a  fact  without  other  evidence  of  it 
fcom  a  set  of  facts  which   are   proved.     So  that  the  rule  of 
tyrenunption,  of  which  we  are  speaking,  cannot  alter  the  onus 
lUeh  lies  on  a  plaintiff  to  make  out  his  case;  it  only  aids  him 
■  poving  it.     With  the  help  of  the  rule,  if  it  is  applicable, 
h  must  make  out  all  the  facts  necessary  to  his  cause  of  action, 
;JMk  as  the  plaintiff  must  do  in  any  other  case. 
,  Now,  here,  what  is  the  set  of  facts  which  are  in  any  degree 
ifttfed  on  the  side  of  the  plaintiff ;  at  most  it  is  this :  that  the 
|lmitiff  and  the  defendants  2,  3,  4,  5  and  7  were  members  of 
IJLjmt  family;   that  this  family   had   certain   property;  that 
mimpi  other  properties  the  godown,  which  is  the  subject  of 
suit,  was  one  item,  but  that  it  was  not  ancestral  property ; 
lAltihiB  item  of  property  was  bought  in  the  name  Shewrunlall 
^lAile  the  family  was  joint ;  that,  after  this  event,  the  family 
^vpurated,  and  each  of  its  members  carried   on   his   business 
^Wfiiately ;    that  the  business  which   Shewrunlall  carried  on 
}nm  a  saltpetre  business,  and  this  godown  was   used   by  him 
;>lidiuively  in  his  saltpetre  business. 

.'  That  is  the  case  presented  on  the  side  of  the  plaintiffs.     It  is 
*iud  that  even  if  the  plaintiffs  cannot  succeed  in  this  case  with- 
■mt  proving  any  facts  at  all,  as  it  was  at  first  contended  that 
ttey  could,  these  facts  are  at  any  rate  sufficient  for  them. 

I  think  it  may  be  useful  here  to  read  a  passage  from  a  judg- 
Mnt  of  the  Privy  Council  (1),  to  which  I  referred  yesterday, 
Iwt  which  I  had  not  then  at  hand  for  the  purpose  of  quoting. 
He  passage  is  as  follows.  The  judgment  was  delivered  on  the 
Wth  March,  the  last  of  the  Privy  Council  judgments  which 
bye  yet  been  reported  to  this  Court.  The  question  in  that 
ene  was  a  question  relative  to  the  right,  title,  and  interest  of 
cue  Bamsoonder  Sen.      The  passage  which  I  desire  to  read 

/I)  In  Bodk  Smgh  Doodkooria  v.  Ouneah  Chunder  Sen,  ante,  p.  317,  at  p.  326« 
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ifi78  ig  ihiB : — "  It  is  not  disputed  that  Ramsoonder  was  a  men^ 
Bholahath  of  this  joint  and  undivided  family.  The  status,  howeWj 
V.  the  family  was  peculiar.  Mr.  Justice  Loch  says  (and  neil 
party  has  disputed  the  accuracy  of  the  description):—^: 
eyidence  of  the  witnesses,  and  of  those  members  of  the  fiu 
who  have  been  examined,  clearly  shows  that,  though  the  fn 
were  joint  in  food,  and  at  particular  seasons  of  the  year  li 
together  in  the  family  dwelling-house  at  Koredha,  they  sbo 
separate  dealings  and  funds  of  their  own.  The  facto  1 
brought  to  our  attention  render  it  impossible  for  us  tol 
upon  the  family  as  a  joint  Hindu  family  in  the  ordinary  H 
of  the  term, — that  is,  as  a  family  having  all  things  in  confl 
all  acquisitions  being  made  from  the  joint  funds  of  the  fiui 
and  all  members  being  entitled  to  share  in  the  benefits  of 
property  held  in  the  name  of  any  member  of  the  family, 
is  clear  to  us  from  the  evidence  that,  while  the  fiEumly  have  a 
ancestral  property  in  joint  possession,  some  of  the  memben 
the  family  acquired  separate  property  from  their  own  foi 
and  dealt  with  it  as  their  own  without  reference  to  Ae  o' 
members  of  the  family.' "  The  Privy  Council  go  on  to  aaj 
^^  Such  a  state  of  things  may,  in  their  Lordships'  judgment 
fairly  held  to  weaken,  if  not  altogether  to  rebut,  the  (sfii 
presumption  of  Hindu  law  as  to  property  in  the  name  of 
member  of  a  joint  family  ;  and  to  throw  upon  those  whod 
as  joint  property  that  of  which  they  have  allowed  t 
coparcener,  trading  and  incurring  liabilities  on  his  sepi 
account,  to  appear  to  be  the  sole  owner,  the  obligatioi 
establishing  their  title  by  clear  and  cogent  evidence.'* 

It  is  quite  clear  then  that  the  Privy  Council,  in  the  case  w 
I  have  just  cited,  were  of  opinion  that  the  presumption  of 
which  has  in  the  present  case  been  appealed  to,  may  be  qoal 
by  the  circumstances  even  of  the  case  which  is  put  forwan 
tlie  plaintiff. 

To  some  extent  it  is  apparent  that  the  facts  with  refcn 
to  which  their  Lordships'  observations  were  made  do,  in  y 
material  particulars,  resemble  the  case  which  is  before  as  i 
It  appears  to  me  then  that,  taking  the  plaintiffs'  case  as  it  sH 
on  the  record,  the  presumption  which  the  plaintifiGi  aakii 
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ike  in  their  favor^  is,  to  use  the  language  of  the  Privy  Council,        ig73 
rjr  mooh  weakened  indeed,  if  it  is  not  absolutely  rebutted  Bh^.a«atb 
iheir  own  facts.  .    «. 

Then,  on  tuminir  to  the  side  of  the  defendants.  I  find  their  Psbaad 
idance  which  makes  it  clear  beyond  all  doubt  in  my  mind 
it  the  property  which  is  the  subject  of  the  suit  was  acquired 
Shewranlall  by  purchase  in  1862,  probably  no  doubt 
a  time  when,  according  to  the  plaintiffs'  facts  of  the 
m»  the  family  was  joint ;  but  that  it  was  bought  and  paid 
r  by  Shewranlall,  apparently,  so  far  as  the  vendor  oould 
Bocive,  for  his  own  purposes ;  that  it  was  used  by  him  alone 
BKHuJly  from  that  time  forwards ;  that  he  paid  rent  for  it 
a  GhMsain,  or  head  of  a  certain  religious  establishment,  which 
A  a  right  to  receive  the  rent  or  part  of  the  rent,  until  the 
■e  when  the  final  alienation  which  is  complained  of  took 
in  February  1871.  In  the  meanwhile,  namely,  in  May 
9  the  property  had  been  mortgaged  by  Shewrunlall  to 
fr»  Lingham,  in  order  to  secure  a  debt  of  his  own ;  and  some- 
ikoce  about  1865  or  1866,  before  this  mortgage  was  effected  (at 
Wj  rate  according  to  the  plaintiffs'  own  witnesses)  the  separa- 
jfini  of  the  family,  which  I  have  already  mentioned,  took  place. 
[Vethen  find  this  property,  notwithstanding  these  facts,  still 
^gmg  on  in  the  hands  of  Shewrunlall,  used  by  him  for  the 
lirpose  of  his  separate  business,  and  sold  in  execution  of  the 
JMrae  which  Mr.  Lingham  got  over  it,  and  in  this  manner 
^hmforred  to  the  principal  defendant. 

I  do  not  hesitate  to  say  that,  upon  this  evidence,  I  am  perfectly 
iitiified,  judging  from  that  which  occurred  after  the  period  of 
Npuntion  of  the  family,  as  well  as  from  that  which  occurred 
kbre,  that  this  property  was  Shewrunlall's  own  separate  pro- 
fntj,  and  that  the  plaintiffs  had  no  share  whatever  in  it.  If  it 
tt  Qiged,  as  was  put  to  us  during  the  argument,  that  all  these 
&etB  avail  nothing  against  the  presumption  which  the  Hindu 
lur  directs  the  Courts  to  make,  I  feel  bound  to  say  that  this 
popodtion  is,  so  far  as  I  understand  the  law,  entirely  erroneous. 
It  would  be  an  absurdity  in  my  mind  to  maintain  that  the 
ftpitable  presumption  which  has,  for  its  purpose,  the  asoer- 
hdunent  of  an  actual  fact,  should  be  allowed  to  override  the 
(nmgeet  possible  evidence  negativing  the  existence  of  that  fact. 
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1W8  It  has  been  pressed  upon  us  that  the  only  mode  of  rel 

Bbolavatk  (jliig  presumption,  which  is  allowed  by  law,  is  to  enquire  wh< 

V*         purchase-money  came  from,  and  to  be  guided  solely  by  the  ; 

PsBftAD      If  this  be  so,  the  defendant  in  a  case  of  this  kind  is,  by  tb 

gratuitously  confronted  with  a  difficulty  which  is  in  most 

almost  insuperable.     No  doubt,  whenever  such  an  enquii 

be  pushed,  and  a  satisfactory  answer  to  it  arrived  at,  it  doe 

the  best  possible  means  of  ascertaining  the  actual  state  of 

vant  facts.     But  I  altogether  dissent  from  the  argument 

has  been  pressed  upon  us,  to  the  effect  that  no  other  cour 

in  law  be  pursued  for  the  purpose  of  meeting  the  presum 

Two  or  three  judgments,  one  of  them  certainly  of  the 

Council,  were,  no  doubt,  referred  to  in  support  of  this  argi 

But  it  seems  to  me,  without  going  back  to  the   words 

were  actually  used  in  those  judgments,  that  this  particulai 

was  in  no  case  laid  down  as  the  only  mode  in  which  tl 

sumption  could  be  met ;  it  was  simply  spoken  of  as  being 

useful  and  a  very  satisfactory  mode  whenever  it  could  be 

ively  pursued.     In  the  very  last  case,  which  I  have  a 

referred  to,  of  the  Privy  Council's  judgments,  their  Loi 

say : — "  It  need  hardly  be  observed  that,  on  the  trial 

issue  now  under  consideration,  the  principal  fact  to  be 

tained  was  the  source  from  which  the  purchase-money 

property  in  question  was  derived, — Le,j  whether  it  cam 

the  common  family  chest  at  Koredha  in  Beerbhoom,  o 

the  separate  funds  of  Ramsoonder  employed  by  him  in 

ing  on    his  business,  admitted  to  be  separate,  at  Khagi 

Moorshedabad  (1)."     A  good  deal  of  evidence  bearing  u] 

affirmative  or  negative  of  that  fact  seems  to  have  been  a 

bv  both  sides.     Therefore,  as  there  was  such  evidence  e 

and  available  in  that  case,  no  doubt  it  was  a  very  useful 

probably  the  only  proper  mode  of  meeting   the  presui 

And  probably,  also,  whenever  the  disputing  parties  are  m 

of  the  same  family,  evidence  upon  this  point  may  be  rea* 

expected.     But  when,  as  in  the  present  case,  the  defend 

stranger  to  the  family,  and  his  vendor  tacitly  takes  part  i 

plaintiffs,  it  is  absolutely  beyond  reason  to  require  t 

(1)  AnU^  p.  330. 
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ftfendant  so  situated  should  give  evidence  as  to  whence  the        ^878 
nginal  purchase-money  came ;  and  to   the  best  of  my  judg-  Bholahath 
neat  no  decision  which  we  are  bound  to  follow  lays  down  that     ^    ». 

^  Ajoodhia 

ids  criterion  is  indispensable.  .  Pbbsad 

SOOKUL. 

It  appears  to  me  then,  on  the  whole,  that  we  ought  to  find  no 
fifficolty  whatever  in  deteimining  this  suit  upon  the  evidence 
ilikh  has  been  laid  before  us.  I  am  satisfied,  for  the  reasons 
lideh  I  have  indicated,  that  the  judgment  of  the  lower 
Court  is  quite  correct,  and  therefore  I  would  dismiss  the  appeal 
fidi  costs. 

:    AiHSLiE,  J. — It  appears  to  me  that,  on  the   evidence  in  this 
j<  Me,  the  plaintiffs  have  not  succeeded  in  establishing  that  this 
^fnperty  was  ever  enjoyed  by  them  as  part  of  the  joint  family 
:)nperty.     In    1862,    when    this   property   was   acquired,  the 
&iiily,  no  doubt,  was  a  joint  undivided  family,  and  it  may  be  of 
Mne  that   Shewrunlall,  who  conducted  the  business  of  the 
goiown,  was  conducting  it  as  manager  for  the  whole  family.     On 
fte  evidence  I  think  it  is  quite  clear  that  nobody  but  Shewrun- 
Ul  has  ever  taken  any  part  in  the  conduct  of  the  business, 
ii  paying  the  rent,  or  doing  any  other  act  which  may  be  evidence 
tf  ownership.     Then,  about  the  year  1866,  there  was  a  separa- 
tion in  the   family,    and    after    that    separation   Shewrunlall 
tontinued    in  sole  charge,  occupation,  and  enjoyment  of    the 
godown;  and  in  1868  he  entered  into  that  transaction  which  has 
kd  to  this  suit.     If  after  the  separation,    Shewrunlall  is  to  be 
ttea  still  to  be  the  manager  of  the  family  as  before,  it  seems  to 
i^that  the  plaintiff  was  bound  to  give  evidence  of  the  arrange- 
Mit  with  regard  to  the  property   that  was  entered  into  at  the 
time  of  the  separation ;  and  that,  in  the  absence  of  that  evidence, 
(whatever  might   be    done   for   the    period    up   to   1866),   we 
caimot  assume  that  Shewrunlall  any   longer  represented   any 
ptnon  except  himself. 

.There  is  absolutely  no  evidence  as  to  the  condition  on  which  the    • 

fimily  separated,  or  as  to  what  property  they  had  at  the  date  of 

separation,  hoW  it  was  divided,  and  how  it  was  held  afterwards. 

It  appears  to  me  that,  on  this  state  of  facts,  we  ought  to  hold 

that  Shewronlallj  since  the  time  of  the  separation,  has  undoubt'* 


SOOKUL. 
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1878       edly  been   occupying  this   property  as  his  own;  and  haviiig 
Bholahath  found  this  fact,  I  think  that  we  are  not  only  at  liberty^  bat  we 
9.         are  obliged^  to  apply  it  to  the  issue  which  was  raised,  namely, 
Pkbsad      whether,  at  the  time  of  the  acquisition  of  the  property,  it  wis 
acquired  for  the  whole  family  or  for   Shewrunlall  separately. 
The  appellant    relies  upon    a   presumption    of   law,    that  all 
property  held  by  any  member  of  a  joint  family  during  the  time 
the  family  is  joint,  is  the   property  of  the  joint  family.    But 
that  presumption  is  one  which  is  capable  of  being  rebutted: 
and  it  seems  to  me  that  this  unexplained  fact,  that  the  whole  of 
this  property  after  separation  came  into  the  hands  of  Shewruo- 
lall  alone,  is  evidence  sufficient  to  rebut  that  presumptioD. 

With  reference  to  the  case  that  was  cited  from  the  8  Weekly  j 
Reporter  (1),  which  was  said  to  have  laid  down  as  a  rule  that  it  j 
was  absolutely  necessary  to  prove  the  source  of  the  porcbaa^  j 
money,  I  would  observe  that  where  it  is  possible,  and  lAat 
there  is  evidence  on  that  point,  it  is  no  doubt  a  most  importaat 
fact.  If  in  any  case  it  can  be  determined  in  at  all  a  satasfactoi; 
manner,  it  would  probably  he  conclusive.  But  where  no  evidence 
whatever  is  given  on  that  point,  I  do  not  think  that  the  Coartii 
bound  to  reject  other  evidence  which  may  bear  upon  the  merits 
of  the  case.  If  this  were  done,  most  serious  injustice  might,  ai 
pointed  out  by  my  learned  colleague,  be  done  in  almost  everf 
case  where  the  parties,  who  can  furnish  the  necessary  evidence  to 
prove  the  source  of  the  purchase-money,  have  a  strcHig  interest  in 
combining  to  withhold  it.     I  concur  in  dismissing  this  appeal  (2)' 

Appeal  dismissei 

(l)Ko<mj  Beharee  Dutt  v.  KheUumath  Dutt,  8  W.   R.,  270;  see  fi» 
Tarachum  Mookerfee  v.  Joy  Narain  Alooherfee  Id^  226. 

(2)  See  next  case. 
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Befcre  Mr,  Justice  Ponti/ex. 

ONATH  SHAW  v.  HURRYNARAIN  SHAW  ahd  otrbis.  I373 

Apnl  ^^17. 
[tow^^aint  Family — Limiiation — Stparate  Acquintion^^NwHem-^ 
Onui-^Act  XIV  of  1859,  *.  1,  cL  18. 

Q  by  a  member  of  a  joint  Hindu  family  to  a  share  in  a  family 
on  the  allegation  that  the  house  was  originally  joint,  falls  within  the 
I  of  s.  1,  cl.  13  of  Act  XrV  of  1859  (1). 

. — When  property  has  been  purchased  by  an  individual  member  of  a 
da  fiunily,  the  burden  of  proof  is  on  those  who  claim  it  to  be  joint 
to  show  that  there  was  a  nucleus  of  joint  property  out  of  which  it 
e  been  purchased. 

suit  was  brought  to  obtain  possession  of  a  one-third 
f  a  dwelling-house,  which  the  plaintiff  alleged  to  be 
mily  property,  originally  purchased  in  the  name  of  his 
nd  of  which  no  separation  had  since  been  affected. 
Anundoram  Shaw,  a  Hindu,  died  about  the  year  1802, 
d  of  certain  immoveable  property,  purchased  by  him,  in 
i,  and  leaving  four  sons,  Rammohun,  Ramdhone,  Ram- 
and  Ramnidhi,  his  heirs,  and  also  his  second  wife  Sree- 
Oassee,  him  surviving.  After  his  death  his  four  sons 
Bd  in  joint  possession  of  the  property  left  by  their  father, 
est  son  Rammohun  (but  whether  before  or  after  the  death 
.ther,  there  was  no  evidence  to  show)  purchased  8  katas 

adjacent  to  the  property  purchased  by  Anundoram,  and 
e  two  parcels  of  land  the  family  dwelling-house  was 
,  of  ii«hich  the  plaintiff  claimed  a  share.  The  plaintiff 
I  sou  of  Ramrutton.  The  defendants  were  the  sons  of 
one. 
plaintiff  alleged  that  to  protect  the  property  from  his 

(I)  See  Act  IX  of  1871,  Sohed.  ii,  No.  127. 
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1878       creditors,  Bamdhone,  being  in  embarrassed  circumstances,  iiad 
DnroNATH    conveyed  the  property  in  suit   and  the  dwelling-house  to 


V.  father  benami  for  himself  and  his  brothers,  but  that  he  conHnoel 

Shaw.       to  live  m  and  occupy  the  house  and  premises  with  his  brothen, 
as  members  of  a  joint  Hindu  family ;  that  until  the  death  of 
Bammohun  (about  sixty  years  ago),  the  four  brothers,  and  afiv 
his  death,  the  three  survivors,  continued  to  reside  in  and  enjof 
the  family  dwelling-house    and    premises   as  a  joint  Hindi 
family ;  that  Bamrutton  died  about  thirty-three  years  ago,  aoi 
Bamnidhi  about  the  year  1844 ;   that  after  the  death  of  Buh 
mohun   and  Bamnidhi,   the   plaintiff  remained  joint  in  boi, 
worship,  and  estate  with  his  uncle  Bamdhone,  and  continued  ti 
possess  and  enjoy  the  family  dwelling-house,  but  about  oneyeir 
after  the  death  of  Bamdhone,  the  plaintiff  separated  himself  ii 
food  and  worship  from  the  defendants,  but  remained  joint  n 
estate  with  them  until  the  time  of  suit     He  accordingly  pnyid 
for  a  partition  of  the  dwelling-house  and  premises,  and  thit  i 
one-third  share  thereof  should  be  allotted  to  him  in  sevenltj. 

The  plaint  was  filed  on  the  25th  July  1872. 

The  defendants  in  their  written  statement  denied  that  Anus- 
doram   Shaw  had  purchased  the  land  alleged  by  the  plaiotil 
to  have  been  purchased  by  him,  and  alleged  that  Bammohiffi 
had   from   time  to  time  purchased  in  his  own  name  and  oat 
of  his  own  funds  the  land  on  which  he  had  erected  the  dwellisg" 
house  in  suit ;  that  the  four  brothers  after  the  death  of  theit 
father  were  separate  in  estate  and  food ;  that  on  6th  May  ISH 
llammohun    Shaw  executed  a  mortgacre  of  the  family  dwelling 
in  favor  of  two  persons  for  securing  the  repayment  of  Rs.  1,601, 
and    gave   a   bond    and    warrant   to   confess    judgment;  tW 
Raramohun   Shaw  and  one  Choitun  Churn  Sen,  having  becQDB 
largely   indebted    to    Bamdhone    Shaw    and   one   Bhuggobw 
Shaw,  executed  on   or  about   the   7th  April    1820  an  assign- 
ment of  their   property,  including  the   dwelling-house  in  suit 
to  Bamdhone  and  Bhuggobun ;  and  that  Ramdhone  had  eteBf 
tually  paid  off  the  mortgage,  bond,  and  warrant  and  obtiuned 
possession  of  the  title-deeds  of  the  premises  ;  that  after  the  det4 
of  Ramrutton,  the  plaintiff*,  with  his  mother  and  brother,  left  the 
dwelling-house  in  which  they  had  until  then  resided,  and  that  they 
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lever  came  back^  to  the  house^  or  resided  therein,  or  had  any        1878 
KMHseasion  or  enjovment  of,  or  claimed  any  share  in,  the  same    i>i"o"ath 
until  the  institution  of  this  suit,  but  that  the  defendants  had  9- 

erer  sinee  xCamdhone  Shaw  s  death  been  in  possession  of  the  Shaw. 
house  and  of  the  title  thereof.  Under  these  circumstances  the 
defendants  contended  that  the  land  and  premises  in  question 
vere  the  separate  property  of  Kamdhone  Shaw,  although  he 
allowed  hi«  brothers  Ramrutton  and  Kamnidhi  to  reside  in  the 
iMmie.  The  defendants  further  contended  that  even  if  these 
pranises  had  been  purchased  by  Anundoram,  the  plaintiff^s 
cliim  would  be  barred  by  Act  XIY  of  1859,  and  that  even  if 
Ifte  plainti£f  was  entitled  to  a  partition,  it  could  only  be  on  the 
terns  of  paying  off  the  principal  money,  secured  by  the  mort- 
gige,  bond,  and  warrant  of  6th  May  1818,  with  interest. 

The  material  facts  as  appearing  in  the  evidence  are  sufficiently 
■iiitod  in  the  judgment. 

Mr.  Lowe  for  the  plaintiff. 

Mr.  Evans  and  Mr.  Bonnerjee  for  the  defendants. 

Mr.  Lowe. — This  property  was  purchased  by  a  member  of  a 
joint  Hindu  family,  and  the  presumption  is  that  every  such  family 
ii  joint  in  food,  worship,  and  estate  until  the  contrary  is  shown. 
The  onus  of  proving  a  separation  is  on  the  party  making  such 
tQsgalion — in  this  case  the  defendants. 

9fr.  Evans. — To  make  this  house  joint  property,  the  plaintiff 
^18  bound  to  show  that  there  was  a  joint  source  from  which 
^^uds  were  available  for  the  purchase  of  the  house — Khilut 
Cluaifer  Ghose  v.  Koonj  Lull  Dhur  (1).  This  he  has  not  done. 
Hie  mere  fact  that  Bammohun  lived  in  commensality  and 
JobtTy  with  the  other  members  of  his  family  affords  no  presump- 
tion as  to  the  source  from  which  the  purchase-money  of  this 
property  came — Kristo  Chnnder  Kurmokar  v.  Rnghoonath  Kur- 
il) \\  B.  Ii.  R.,  194  note. 

46 
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mohar   (1).      The    plaintiff's  claim  b  barred  bj  limitatioo ; 
8.  1,  cL  13,  Act  XIV  of  1859. 


Dbvovatb 
Shaw 

V. 
HUBBTRARAnr   .  _    ^ 

Sbaw.        (1)  Before  Mr.  Justice    Phear  and    had  not  shown,  out  of  what  fbndithdr 
Justice  Sir  C,  P.  Hobhouse^  Bart      grandfather  had  purchased  the  kowtU, 


The  2Bth  Augwi  1868. 

KRISTO  CHUNDER  KURMOKAR  ahd 
OTHERS  (PLAiimm)  V.  RUOHOO- 
NATH  KURMOKAR  ahd  othbbs 
(Dbfxkdahts).* 

Sindu  Lauh-^oini  FamUf^Sqtarate  JogrM- 
tUion — Burden  qf  Proof^Nwikus, 

This  was  a  snit  to  declare  the  plaint- 
iflb*  right  td)  and  to  confirm  them  in, 
possession  of  a  certain  howaloy  and  to 
set  aside  a  summary  order  relating 
thereto  passed  by  the  Collector  in  the 
defendants*  fayor.  The  howala  was 
purchased  by  the  plaintifr*8  grand- 
father ;  but  according  to  the  defend- 
ants* statement,  although  bought  in 
his  name,  was  for  the  benefit  of  him- 
self and  his  three  brothers  who  formed 
a  joint  Hindu  family  at  the  time  of 
the  purchase.  The  defendants  claimed 
as  descendants  of  these  three  brothers. 
They  relied  on  an  admission  made  in 
certain  thakbust  proceedings  by  Mud- 
dun  Mohun,  father  of  one  set  of  the 
plaintifis  to  the  effect,  that  he,  two  of 
the  defendants,  and  certain  other  per- 
sons were  in  joint  possession  of  a 
howala^  but  what  howala  did  not 
appear.  On  the  other  hand  the  plaint- 
iffs filed  two  bandabast  papers  from 
which  it  appeared  that  Muddan 
Mohun  had  been  in  possession  of  the 
howala  in  dispute. 

On  this  evidence  the  Munsif  decreed 
in  the  plaintifis*  favor ;  but  on  appeal 
the  Principal  Sudder  Ameen  dismissed 
the  suit  on  the  ground  that  it  lay 
on  the  plaintiffa  to  show,  and  that  they 


From     this    decinon    the    pliintii 
appealed  to  the  High  Court 

Baboos  Chunder  Madkub  Qhmvd 
Ashootosh  ChaUerjee  for  the  mfi^ 
lants. 


Baboos  Bomesh  Chumder  MUtur  al 
Nobo  Kissen  Mooketjee  fi)r  the  if> 
spondents. 

The  following  judgments  vntddih 
Tered: — 

Phbas,  J.  —  I  think  that,  OD  At 
judgment  of  the  lower  Appellate  Oos^ 
the  decree  of  that  Court  oo^li 
have  been  given  in  favor  of  tiie  pisirt* 
iffs.  The  Principal  Sudder  Ai 
finds  that  the  property  was  scqdNl 
in  the  name  of  the  plaintiffii*  gnaJ- 
father.  He  also  finds,  indeed,  it  % 
as  I  understand,  admitted  bf  ^ 
other  side,  that  there  is 
(of  four  annas  at  least)  on  the  pert  rf 
the  plaintifis  at  the  present 
excepting  so  far  as  it  was 
by  the  decision  in  the  Revenue  Ooot 
There  is  also  the  finding  that,  seeorf" 
ing  to  the  documentary  endeofl^ 
Muddun  Mohun,  father  of  one  irt  ' 
the  plaintifis,  was  in  poasetsion  (tf  Al 
howala  at  an  antecedent  time;  ^ 
against  this,  there  is,  as  I  undenlHi 
the  case,  absolutely  no  evideneestil 
to  show  that  the  right,  which  ff^ 
facie  appears  to  belong  to  the  pIsiilA 
and  their  ancestor,  was  rebutted,  f^ 
that  the  defendants  were  eatidrf 
either  to  a  share  of  the  propertf,  <ir 
to  the  whole  of  the  property  as  agiM 


*  Special  Appeal,  No.  867,  preferred  on  the  9th  April  1888,  against  the  dsose  of  tk* 
Additional  Principal  Sudder  Ameen  of  Zilla  Dacca,  dated  the  10th  January  1888, 
the  decree  of  the  Munsif  of  Naraingunge,  dated  the  28rd  ICarch  1887. 
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Mr.  Lowe  in  reply.  1^8 

Dbnonath 

PoNTiFEx^  J.  (who,  after  shortly  stating  the  facts,  continued  ) :  —       ^"^^ 
With  respect  to  the  evidence  of  ownership,  it  is  scanty  on  both  Hdrrtharai: 
ides,  but  it  is  to  be  remembered  that  the  plaintiff  had  to  prove 
lis  title.     The  plaintiff's  case  is  that  during  the  lifetime  of  the 
DOT  brothers  they  were  joint  in  estate,  and  were  in  the  joint 

be  plamtifb.    The  alleged  admission  from  the  circumstance  that  the  person 

f  If  addan  Mohiin  really  amounts  to  in    whose    name    the    property    was 

<>thing,  it  is  a  mere  statement  that  acquired  was  living  jointly  or  in  com- 

li  brothers  were,  jointly  with  himself  mensality  with  others.    I  have  on  other 

OiKSBors  of  a  certain  howaloy  which  occasions  explained  what  I  conceived 

B  does  not  name  or  describe  in  any  to  be  the  two  presumptions  which  are 

V>  Md  which  cannot  otherwise  than  made  with  regard  to  the  continuation 

f  conjecture  be  identified  with  the  of  joint  property  and  joint  living,  but 

^<M^  in    dispute.      The    Principal  I  don't  understand    that    any    pre- 

odder  Ameen  considered  that  it  lay  sumption  arises  by  law  against  the 

Pon  the  plaintiffs,  not  only  to  show  plaintiff's  title,  merely  on  the  ground 

U4  the  property  stood  in  the  name  of  of  his  having  been  at  the  time  of  the 

mt  grand&ther,    and  to    show    a  purchase  a  member  of  a  joint  family. 

o*WHion  and  enjoyment  of  the  pro-  Under  the  circumstances  which  the 

^*tj  on  behalf  of  themselves    and  Principal  Sudder  Amcen  has  found  to 

^  predecessors,  but  further  to  show  exist  in  this  case,  as  I  have  already 

^t  the  property  was  acquired  by  said,  I  think  that  the  judgment  of  the 

^  grandfather    out  of  his    own  lower  Appellate  Court  ought  to  have 

ttidi  ss  distinguished  from  the  funds  lead  to  a  decree  in  favor  of  the  plaint- 

Tthe  fiunily.    It  seems  to  me  that  iff*s.    Accordingly    I   would    reverse 

■^  Principal    Sudder    Ameen    was  the  decision  of  the  lower  Appellate 

^^^  in   this  view.    The  plaintiffs  Court,  and  confirm  the  decision  of  the 

1^  the  defendants  are  certainly  not  first  Court,  with  costs  both  here  and 

o»  members  of   one  joint    family,  in  the  Court  below. 
Mieve  that  there  is  nothing  in  the 

^idttice  to  indicate  that,  when  the        Hobeousb,  J. — I  agree  in  the  de- 

">i&ti£b*      grand&ther       apparently  cision  of  Phear,  J,,  that  the  decree 

^^oired  this  property,  he    and   his  should  have  been   in    favor    of  the 

'^i^then   (the    defendants*    ancestor)  appellant  to  this  Court,  mainly  for 

''V'td  a  joint   family.     But    even  the  reasons  that  he  has  given,  and  my 

*^9uiig  that  they  were  at  the  time  judgment  is  so  far  a  stronger  judgment 

'^  living  joint,  I  do  not  think  that  than  his  that  I  hold  that  it  was  not 

^slone  affects  the  force  of  the  title-  the  intention  of  the  Court  below  to 

'^  as  evidence  of  ownership.    In  find  that  Modun  Mohun  Kurmokar 

^  opinion  it  has  more  than  once  in  was  in  possession  under  the  bando' 

^  been  laid  down  by  this  Court  basti  papers  which  are  alluded  to  by 

^  there  is  no  presumption  as  to  the  the  lower    Court,   still  I  think  that 

'f^  of  the  funds  which  constituted  for  the  reasons  given  the  decree  of 

'   puchaie-money,  arising    merely  the  lower  Court  ought  to  be  reversed. 
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1378        eDJoyment  of  the  property.     The  defendants  do  not  dispute  tfaat 
Dbwovatk    the  four  brothers^  and  afterwards  the  three  surviving^  were  joint 
r.  in  food  and  worship ;    they  deny  that  the  property  was  joint  or 

SuAw.  purchased  with  joint  funds.  The  plaintifTs  father^  BamrattoD, 
died  some  thirty-three  years  ago.  Even  during  the  lifetime  of  Ui 
father^  the  plaintiff  had  lived  from  time  to  time  with  his  mstemil 
uncle.  Shortly  after  the  death  of  his  father,  the  plaintiff,  Ik 
mother,  and  brothers  were  turned  out  of  or  left  the  hooMi  j 
The  plaintiff  has  sworn  that  he  has  all  along  had  possefldai 
of  one  room  in  this  house,  and  that  he  from  time  to  tim 
went  to  live  there,  and  that  he  had  lived  there  in  the  iggn- 
gate  for  a  period  of  three  months  in  each  year,  although  B0( 
all  at  once.  He  says  he  retains  the  key  of  the  room,  ad 
that  when  he  leaves  the  room,  it  is  locked.  Then  he  tddf  i 
circumstance  as  an  illustration,  namely,  that  the  room  fltiD 
contains  the  toys  of  his  childhood.  If  true,  the  statement  tkitb 
occupies  this  room  ought  not  to  have  been  very  difiSoult  d 
proof.  He  might  have  called  many  persons  to  prove  find 
occupation :  but,  in  fact,  all  that  the  evidence  comes  to,  is  tint 
the  mother  and  brothers  of  the  plaintiff,  and  the  plaintiff  himselt 
were  sometimes  present  at  the  house  ;  but  the  times  deposed  19 
were  only  when  ceremonies  were  being  performed,  and  when  ; 
relations  would  naturally  attend. 

( The  learned  JuJfje,  after  examining  the  evidence  as  U  Ai 
plaintiff* s  possession^  proceeded  as  follows.) — On  the  evidence  I 
find  that  since  Kamrutton's  death,  the  plaintiff  Denonath  htf 
not  had  possession  of  any  room  in  the  house,  and  has  not  lived  I 
there  or  occupied  it;  and  if  cl.  13  of  the  Limitation  Act 
applied  to  the  case  (as  in  my  opinion  it  does),  I  shonld  ItoH 
that  he  was  barred  by  limitation.  The  language  of  the  sectioB 
is  not  very  clear  when  applicable  to  a  joint  family  dwelliBg* 
house  in  respect  of  which  no  payments  would  be  reoover»Me; 
see  Gossain  Dass  Koondoo  v.  Siroo  Koomaree  Debia  (!)• 
If  the  section  does  not  cover  this  case,  then  if  the  property 
was  originally  joint,  it  would  continue  joint  until  theM 
was  a  separation.     The   question    then    arises,   was  the  pto- 

(I)  Ante,  p.  219. 
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originally  joint  ?    In  the  absence  of  evidence  as  to  the        i873 


jud  acquisition  of  the  property,  I  should  find  considerable  Dbvonath 
Bculty  in  coming  to  a  decision  on  that  question.  There  are  «. 
imerous  authorities  in  this  Court  which  show  that,  when  Shaw. 
operty  is  purchased  in  the  name  of  an  individual  member 
a  joint  family,  the  onus  is  upon  the  person  claiming  such 
roperty  to  be  joint  to  show  that  there  was  a  nucleus  of  joint 
wp^y  out  of  which  it  could  have  been  purchased.  There 
I  however  a  late  authority  to  the  contrary ;  I  refer  to  the  case 
(  Taruck  Chunder  Poddar  v.  Jodeshur  Chunder  Koondoo  (I), 
B  that  case  the  Chief  Justice  carefully  reviewed  most  of 
it  earlier  cases  decided  by  this  Court,  and  also  the  cases  in 
Im  Privy  Council  up  to  the  case  of  Nilkristo  Deb  Barmano  v. 
?ir  Ciancfra  TAaAttr  (2),  and  he  held  that,  if  a  family  is  joint, 
sd  property  is  purchased  by,  or  in  the  name  of,  one  member, 
be  onus  is  on  that  one  member  to  show  that  it  was  purchased 
vm,  separate  funds.  But  the  case  decided  by  the  Chief  Justice 
Ml  not  notice  the  case  of  Umritonath  Chowdry  v.  Goureenath 
Ikmdry  (3).  That  was  an  appeal  from  the  unreported  decision 
f  Juemp  and  Pundit,  JJ.,  who  had  held  that  in  that  case 
bi  mere  fact  of  commensality  was  not  sufficient  evidence  of 
be  being  joint  in  estate,  and  that  it  was  necessary  to  ascertain 
rhether  the  nucleus  of  the  estate  was  originally  joint  or  separate, 
ndalthough  the  Judicial  Committee  did  not  go  strictly  into  the 
[Mition,  they  say  at  p.  550 : — ^'  Both  these  cases  of  family  and 
Md  custom,  the  burden  of  which  was  entirely  on  the  defendant, 
tve  failed,  and  that  brings  it  back  to  the  case  which  the  plaintiffii 
idowhad  to  prove, — that  is,  the  simple  fact,  that  this  was  ancestral 
liberty  of  their  common  grandfather.  That  being  so,  and  it 
•dug  substantially  admitted  that  there  was  no  other  source 
pom  which  the  acquisition  could  be  made,  the  decree  of  the 
Soiirt  below  seems  to  their  Lordships  to  be  right"  If  the 
rae  doctrine  is  that  an  estate,  conveyed  to  an  individual 
lember  of  a  family,  will,  in  the  absence  of  proof  to  the  contrary, 
\  presumed  to  be  joint  without  any  evidence  of  a  nucleus  of 

(1)  11  B.  L.  R.,  193. 

(2)  3  B.  L.  R.,  P.  C,  13  ;  S.  C,  12  Moore's  I.  A„  623. 

(3)  13  Moore*s  L  A.,  542  ;  S.  C,  6  B.  L.  R.,  232 ;  see  p.  242. 


356  BENGAL  LAW  EBPORl'S.  [VOL.  XE 

1878       joint  property^  then  it  is  difficult  to  understand  why  the  Jadidtl 
DnioNATB    Committee  should  have  relied  on  a  substantial  admissioiL   I 

Shaw  ,   , 

V.         must  confess  that^  if  I  had  to  give  my  opinion  upon  these  ooa* 
Shaw.      flicting  authorities,  as  to  whom  the  onus  is  to  be  on,  I  shooU 
be  inclined  to  consider  that^  when  property  has  been  purchisad 
by    an    individual    member    of   a    family,  it  is  necessary  &r 
those  who  claim  it  as  joint  property  to  show  that  there  WM 
a  nucleus  of  joint  property  out  of  which  it  could  have  ban 
purchased.     That    position    ha^   been  held  by  Mitter,  J.|h 
Dhunookdharee  Lall  v.  Gunput  Lall  (1) ;  by  Phear,  J.,  in  SUa  • 
Golam  Sing  v.  Baran  Sing  (2) ;  and  by  Jackson  and  Mitter,  JX,  ; 
in   Radhika  Prasad  Dey  v.  MuBsamut  Dharma  Dasi  DAiijS^ 
Otherwise,  it  seems  to  me  that  it  would  be  necessary  to  vfj^ 
a  double  presumption,  namely,  first,  that  the  family  was  j<Hit| 
and  secondly,  that  the  family  was  possessed  of  property. 

But,  in  fact,  I  do  not  thiuk  it  necessary  in  this  case  to  ezpiMl 
any  decided  opinion  on  the  question  which  is  the  subject  if 
these  conflicting  decisions,  because  even  if  the  onus  were  oi 
the  defendants  to  show  that  the  property  was  the  separstdf 
acquired  property  of  Bammohun,  I  think  the  docnmentiiX 
evidence  shows  that  the  property  purchased  originally  io  hil 
name  was  always  dealt  with  as  separate,  and  not  as  joint,  proper^t 

The  property  was  purchased  in  three  parcels  in  1202  (1795]^ 
1205  (1798),  and  1206  (1799).     All  the  deeds  were  in  theniSi 
of  Banmiohuu  Shaw.     On  the  6th  May  1818,  Bammohun  Sbiv 
mortgaged  the  property  to  two  persons  to  secure  the  pajoMDt 
of  Bs.  1,601;  and  gave  a  bond  and  warrant  to  confess  judgmeot    j 
On  the  7th  April  1820,  Bammohun  Shaw  assigned  the  property 
in  question  by  a  deed  of  that  date.     The  conveying  partieltf* 
Bammohun   Shaw  and   Choitun    Churn    Sen.     They    do  not 
appear  to  have  been  partners.     They  are  described,  Bammohoft 
Shaw  as  a  wine  merchant,  and  Choitun  Churn  Sen  as  an  inhabitr 
ant  of  Calcutta.     There  is  a  recital  that  they  are  indebted  to 
Bhuggobun  Shaw  and  Bamdhone  Shaw,  and  that  a  joint  house 
had  been  given  to  them.     The  deed  goes  on  to  say  that,  by  irtj 


(1)  11  B.  L.  R.,  201.  (2)  I  B.  L.  R.,  A.  C,  164. 

(3)  3  B.  L.  R.,  A.  C,  124. 
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9olIateral  seoaritj^  certain  property   and  goods  have   been        1878 
Igned  to  them  with  power  to  sell  and  dispose  of  the  same.    ^*g^A^^" 
e  aehedule  refers  to  a  distillery  in  the  fi:arden.  and  to  the  „      ^' 
iM  in  question  as  belonging  to  Kammohun  Shaw.  s^baw. 

It  is  now  suggested  that  the  deed  is  a  mere  benami  transac- 
n,  and  that  the  house  was  the  joint  property  of  the  four 
others.  If  that  was  the  case,  and  if  it  was  necessary  for 
Humohun  to  sell,  it  would  have  been  quite  sufficient  to  have 
ited  the  facts.  I  am  clearly  of  opinion  from  these  deeds  that 
temohun  Shaw  dealt  with  this  property  as  his  separate 
roperty,  and  that  the  deeds  show  that  the  property  was  not  the 
int  property  of  the  four  brothers.  I  hold  that  the  house  was 
aginally  the  separate  property  of  Bammohun;  that  it  was 
fttrwards  assigned  to  Bamdhone  for  valuable  consideration, 
id  that  he  has  since  held  it  as  his  separate  property  ;  and  that 
p  to  Bamdhone's  death,  he  permitted  his  brothers  to  reside 
bore  as  a  matter  of  hospitality,  and  that  neither  Bamrutton 
fir  Bsmnidhi  had  any  claim  or  interest  in  the  property. 
Mr.  Lowe  has  referred  to  the  fact  that  certain  witnesses 
m  not  called.  The  answer  to  that  observation  is  that  the  plaint- 
I  had  to  prove  his  case,  and  until  he  had  proved  his  case,  it 
PM  sufficient  to  show  from  the  deeds  how  the  property  was 
sqmred.  I  am  therefore  of  opinion  that  this  suit  should  be 
Bnissed  with  costs  on  scale  2. 

Suit  dismissed. 

Attorney  for  plaintiff:     Baboo  Promothonath  Bose, 

Attorney  for  defendants  :     Baboo  Poorno  Chunder  Mookerjee. 
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Before  Sir  Rkkard  Cnek,  Ki^  Chief  Jmstice,  ami  Mr.  Jmgtkt  Pontifet, 


187S  SULTAN  CHAXD  r.  SMYTH. 

Dee.  17. 


Minora  IndioM  Swccestiom  Act  {X  of  1865 J,  m.  2  ^*  3 — Age  of  Mtjoril^ 

Act  XL  of  1858. 

The  definitions  of  ^ minor**  and  ^  minoritj**  in  the  Lidian  Saccenon  iel 
do  not  apply  to  cases  in  which  a  person  enters  into  a  contract  on  Us  en 
behalf)  and  not  in  any  representatiye  charadO'  under  that  Act. 

Case  stated  for  the  opinion  of  the  High  Court  by  the  Fint 
Judge  of  the  Calcutta  Small  Cause  Court : — 

**  The  plaintiff  sued  the  defendant  for  Ra.  225  on  a  pitmisofj 
note.     The  defendant  pleaded  minority.     It  was  proved  that  Ac 
defendant  at  the  time  of  the  trial  had  passed  twenty,  but  bad  not 
reached  twenty-one  years;  that  he  was  the  legitimate  son  ofalidf 
born  in  Ireland ;  that  his  father  was  a  gentleman  of  Portngnese 
extraction  domiciled  in  Calcutta ;  that  his  paternal  grandfstkr 
was  bom  in  Portugal,  had  resided  some  years  in  Calcutta,  bnt 
had  returned  to  Lisbon,  and  had  died  there ;  and  that  he  bimself 
was  born,  and  had  always  lived  in  Calcutta.     Under  this  state  of 
the  evidence  it  was  contended  for  the  defendant  that  being  tke 
legitimate  son  of  a  mother  born  in  Ireland,  he  was  a  Eoio- 
pean  British  subject  under  the  definition  of  ^  European  BritiBh 
subject  *  contained  in  the  Criminal  Procedure  Code,  and  was  thus 
within  the  only  exception  to  the  rule  of  eighteen  years  as  the  tge 
of  majority  which  was  contained  in  Act  XL  of  1858,  which  Arf 
had  been  ruled  in  Archer  v.    Wathins  (1)  to  be   of  univeml 
application,  except  in  the  case  already  mentioned  of  Europem 
British   subjects.     The  plaintiff,  on  the  other  hand,  contended 
that  the  defendant  had  not  been  proved  to  be  a  European  Britiri 

(1)  8  B.  L.  R.,  372. 


Smyth. 
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lubject,  inasmtich  as  the  status  of  a  defendant  depended  on  his        1878 
domicile^  and  a  son's  domicile  was  that  of  his  father,  and  the       Sultak 

--  Chaud 

aefendant  s  father's  domicile  had  been  shown  to  be  in  Calcutta.       ^  »• 
The  defendant,   therefore,  it  was  contended,  came  within  tlie 
general  rule  in   Act  XL  of  1858  and  not  within  the  exception, 
ind  being  above  eighteen  years  of  age  had  reached  his  majority. 
"I  held  that  as  Archer  v.  Watkins  (1)  had  been  overruled  by 
tbe  Full  Bench  In  the  matter  of  the  Petition  of  Benod   Behary 
MuUiek   (2),    where   it   was   ruled    that    Act    XL    of    1858 
bid  no   application   to  residents  in  Calcutta,  and  the  defend- 
ttrt  and   his   father  were   both  of  them  residents  in  Calcutta, 
tlie  question  whether  the  defendant  was  or  was  not  a   European 
British  subject,  was  wholly  immaterial  to  the  case  :  that  he  had 
ken  proved  not  to  be  either  a  Mahomedan  or  Hindu  ;  and  that 
Ae  English  law  was  the  law  applicable  to  all  persons  domiciled  in 
Cilcatta,  as  the  defendant  had  been  shown  to   be,  who  did  not 
befeng  to  one  or  other  of  those  two  classes  which  are  entitled  to 
W governed  by  their  own  laws;   and  that  the  defendant  must 
Ikoreibre  be  held  to  be  a  minor.     I  also  held  that  the  definitions 
tf 'minor'  and  'minority'  contained  in  the  Indian  Succession 
AQi(Xof  1865)  did  not  apply  to  cases  of  contract,  but  were 
Mfined,  by  the  very  section  that  contained  them,  to  cases  of 
Bteitaie  and  testamentary  succession ;  and  on  these  grounds  I 
giTS  judgment  for  the  defendant.     As,  however,  I  had  some 
doobtsin  my  own  mind  whether  it  was  possible  to  distinguish  so 
QW^Ietely  between  cases  of  contract  and  cases  of  intestate  and 
tflstunentary  succession,  as  to  apply  to  one  of  these  classes  of 
(1068,  in  the  instance  of  persons  domiciled  in  Calcutta,  the  law  of 
i^rity  at  eighteen  years  of  age,  and  to  the  other  the  law  of 
■•jority  at  twenty-one  years,  I  made  ray  judgment  contingent 
<A  the  opinion  of  the  High  Court  upon  the  question — 

"Whether   I   was   riorht   in  holding  that  the  definitions  of 

'minor'    and    *  minority,'    though  they   do   apply   to   persons 

^bmiciled  in  Calcutta  as  well  as  to  all  others  in  India,  only  so 

•pply  in  cases  of  intestate  and  testamentary  succession,  and  not 

u  cases  of  contract  ? 


(1)  8  B.  L.  R.,  a72.  (2)  10  B.  L.  R..  231. 
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w:> «  At  the  request  of  the  plaintiff  I  mlao  refer  the  folloiring 

^J^     qaestioD    which    he    considers    of  importanoe,  though  it  is  io 
my  opinion  entirelj  irrelcTmnt  to  the  real  issue,  viz.  : 

**  Whether  the  son  of  a  man,  who  is  of  Portuguese  eztrsction 
haring  an  Indian  domicile,  bj  his  wife,  who  is  a  native  of  Ireland, 
is  a  European  British  subject  ?  ** 

The  parties  were  not  represented  bj  Counsel. 
The  opinion  of  the  High  Court  was  deliTered  by 

Couch,  C.J. — We  are  of  opinion  that  the  definition  in  tbi 
Indian  Succession  Act  of  'minor*  and  'minority'  does  not 
apply  in  cases  where  a  person  enters  into  a  contract  on  hUon 
behalf,  and  not  in  any  representative  character  under  that  Act. 
S.  2  of  the  Act  shows  what  the  law  in  it  is  to  be  applicable  to^ 
ri^.,  cases  of  intestate  or  testamentary  succession. 

As  to  the  second  question,  it  was  not  necessary  that  it  shooU 
be  determined  by  the  Judge  of  the  Small  Cause  Court,  and  tlM 
plaintiff  ought  not  to  have  asked  to  have  it  referred  to  tliii 
Court. 

The  judgment  must  be  for  the  defendant  as  it  has  been  given 
by  the  Judge  of  the  Small  Cause  Court. 


Be/ore  Sir  Richard  Couch,  Kt,,  Chief  Justice^  and  Mr,  Justice  Poidifit' 

MACKENZIE,  LYALL,  and  othbbs  v.  SHIB  CHUNDER  SEAL. 

J  any,  20.  e 
Goods  sold  and  delivered.  Action  for — Principal  and  Agent — AdoptiiMV 

AgenCs  Act — Delivery  by,  and  payment  to,  unauthorized  Agent, 

The  defendant,  through  a  broker,  purchased  from  the  plaintifis  ccrtiingoowi 
to  be  paid  for  by  cash  on  delivery,  and  before  removal.  Both  the  deftn^J*^ 
and  his  broker  knew  that  the  plaintiffs  had  a  separate  cash  office  where  p9' 
uents  for  goods  of  the  description  purchased  were  usually  made,  vA^ 
broker  knew  that  the  delivery  clerk,  whose  duty  it  was  to  deliver  the  goo^ 
had  no  authority  to  do  so  without  a  special  order  from  the  plaintil!&'  ^ 
portion  of  the  goods  was  paid  for  at  the  cash  office,  and  delivery  thtf*^^ 
obtained  from  the  delivery  clerk  in  the  usunl  way.  For  the  remainder  of  '^ 
goods,  the  broker,  on  behalf,  but  without  the  knowledge,  of  the  defendant,  pii^ 
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delirery  clerk  and  obtained  delivery  from  bim  of  the  goods  without  any  1874 


er  for  delivery  having  been  given  by  the   plaintiffs.    The  plaintiffs,  a  year  Mackbmzib, 
^seqnently^  discovered   that  the  delivery  clerk  had  embezzled  the  money  so        Lyall 

d  to  him.     Beldy  that  they  were  entitled  to  recover  the  balance  of  the  price  Shib  Chuh- 
die  goods  from  the  defendant  in  an  action  for  goods  sold  and  delivered. 


DBB  SSAU 


Case  stated  for  the  opinion  of  the  High  Court  by  the  First 
udge  of  the  Calcutta  Small  Cause  Court. 
The  case  stated  that  the  pluiutifis  sued  to  recover  Rs.  565 
If  balance  due  for  goods  sold  and  delivered ;  that  the  defend- 
nt  alleged  in  defeuce  that^  on  the  9th  July  1872^  he  entered  into 
contract  with  the  plaintiffs  for  the  purchase  of  300  cases  of 
indow  glass,  the  contract  stipulating  that  the  price  should  be 
ftyable  in  cash  on  delivery  and  before  removal ;  that,  on  the 
th  July  1872,  he  paid  to  the  plaintiffs  Ks.  51  by  way  of 
arnest ;  that  on  the  each  date  of  delivery  he  had  either  himself 
did  the  plaintiffs  the  price  of  goods  delivered,  or  sent  the  same 
kongh  his  broker  Bhoyrub  Chunder  Sen  ;  and  that  he  made 
he  following  payments,  and  received  delivery  of  goods  on  the 
allowing  dates  in  the  manner  following  : — 


Wi  July  1872 

SnlAugust  1872  ... 

3ft Angost  1872  ... 
"Oft  August  1872  ... 
*ft  September  1872 
Wi  November  1872 


(   Paid   by   way    of  I 
(     earnest  ...  j 

( Received  28  cases  of   l  Paid  through  Bhoy- ) 
\     glass  ...    (     rub  Chunder  Sen  j 

Received  49  cases  ...  Paid  through  ditto  ... 

Do.      42  cases  ...  Ditto        ditto 

Do.      45  cases  ...  Ditto        ditto 

Do.     134  cases  ...  Paid  through  self    ... 


Rs.  . 

Sa. 

p. 

51 

0 

0 

200 

0 

0 

360 

0 

0 

300 

0 

0 

321 

0 

0 

900 

0 

0 

I*he  case  then  proceeded  to  state  that  '^  of  these  payments,  the 
Uiotiflb  admitted  having  received  the  sums  of  Rs.  51,  Bs.  321, 
i^Bs.  900  on  the  dates  alleged  by  the  defendant ;  they  further 
loitted  having  received  on  the  27th  March  1873  Bs.  200,  and 
^tke  28th  March  1873  Bs.  100,  on  account  of  the  defendant, 
"OQgh  one  Dwarkanath  Sett ;  but  it  has  not  been  proved  who 
'warkanath  Sett  is." 

The  following  facts  were  stated  to  have  been  proved,  viz. : — 
^'That  defendant  had  had  dealings  with  the  plaintiffs  for  the 
It  thirty  yearsi  and  that  during  that  time  he  had  always  had 
lb  dealiugs  with  them,  and  hud  never  had  credit  from  them; 
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1874        that,  ezceptiog  the  pajmeDto  of  Ks.  51  on  the  9th  Julj,  aod 
Mackhzik.   ^^  900  on  the  20th  November,  which  were  made   by  himself, 
'-  the  defendant  had  made  the  other  payments  through  Bhoyrob 

SsAL.  Chunder  Sen ;  that  both  the  defendant  and  Bhoyrub  Chondo: 
Sen  were  aware  that  there  is  a  separate  cash  office  of  the 
plaintifl^  where  payments  for  goods  of  the  description  sold  to  the 
defendant,  and  generally  (with  certain  special  exceptions)  for  all 
goods  sold  by  the  plaintiffs  whereof  delivery  was  required,  are 
usually  made,  and  that  such  of  the  above  payments  as  are 
admitted  by  both  sides  to  have  been  received  by  the  plaintiffii 
were  paid  into  that  office,  whereas  the  other  payments  were  made 
by  the  said  Bhoyrub  Cliuuder  Sen  to  one  Madhub  Chunder 
Sircar ;  that  the  said  Madhub  Chunder  Sircar  was  a  servant  d 
the  plaintiffs,  and  was  in  charge  of  the  said  goods  sold  to  the 
defendant,  and  delivered  the  same  to  the  defendant ;  and  thatp 
besides  being  in  charge  of  plaintiffs'  goods  of  the  descriptioa 
sold  to  the  defendant,  he  had  the  charge  of  cash  sales  of  certain 
other  petty  commodities  not  of  the  description  sold  to  the 
defendant,  the  price  whereof  he  was  admitted  to  be  authorized  to 
receive;  that  although  the  whole  of  the  goods  were  delivered  so 
far  back  as  November  1872,  no  notice  was  taken  by,  or  given 
to,  the  plaintiffs  of  the  payment  of  the  price  thereof,  except  tf 
aforesaid,  until  about  three  months  ago,  when  Madhub  Chunder 
Sircar  was  prosecuted  for  embezzlement  by  the  plaintiffs ;  that 
all  goods  delivered  by  Madhub  Chunder  Sircar  from  the 
godowns  of  the  plaintiffs,  used  to  be  delivered  under  orders  of 
the  firm,  and  that  Madhub  Chunder  Sircar  had  no  authority  to 
deliver  any  goods  without  the  firm's  order,  and  such  want  of 
authority  was  known  to  the  defendant's  broker  Bhoyrub  Chan* 
der  Sen,  and  that  it  was  not  proved  that  any  order  was  passed 
by  the  firm  on  Madhub  Chunder  Sircar  for  delivery  of  those 
goods  for  which  the  plaintiffs  allege  that  they  have  not  been  paid. 
*^  As  regards  the  remaining  boxes  of  window  glass,  there  is 
no  dispute,  owing  to  their  breakage." 

The  first  Judge  of  the  Small  Cause  Court,  considering  that, 
under  the  circumstances  stated,  the  payments  made  to  Madhob 
Chunder  Sircar  were  not  payments  made  to  the  plaintiffsiit 
being  known  to  the  defendant's  agent  Bhoyrub  Chunder  Sen 


-.  XIL]  HIGH  COURT.  363 

t  the  said  Madhub  Gliunder  Sircar  was  not,  and  that  another        1874 
lOfii^  viz.,  the  head  of  the  cash  office  of  the  plaintiffs,  was  the    Mackkhzib 
ton  who  usually  received  payments  for  them,  gave  judgment  v- 

the  plaintiffs  for  Rs.  550,  contingent  upon  the  opinion  of  the     dks  Skau 
gh  Court  on  the  following  questions,  which  he  referred  at  the 
\atBt  of  the  defendants. 

**  1ft — ^Whether  the  payments  made  to  Madhub  Chunder  Sircar 
ire  payments  to  the  plaintiffs  ? 

''23uf. — The  defendant  never  havinghadany  credit  transactions 
ilk  the  plaintiffs,  and  having  sent  money  with  his  own  broker, 
kojTub  Chunder  Sen,  to  pay  cash  for  the  goods,  whether  or 
ft  1m  18  liable  to  pay  for  such  goods  over  again,  if  the  money  so 
it  by  him  did  not  actually  reach  the  plaintiffs  but  Madhub 
bnder  Sircar  ? 

**3rrf. — Having  regard  to  the  length  of  time  which  elapsed 
Iveen  the  last  delivery  and  the  institution  of  this  suit, 
iw&er  or  not  the  presumption  of  law  is  that  the  plaintiffs 
eogiiixed  the  payments  made  to  Madhub  Chunder  Sircar  ? 
*4l4.— Whether  or  not  the  plaintiffs  are  guilty  of  such  negli- 
«8  would  debar  them  from  recovering  the  sum  claimed 
the  defendant  ? 

^6th, — Can  the  plaintiffs  adopt  the  delivery  of  goods  by 
lidbnb  Chunder  Sircar  which  are  not  proved  to  have  been 
firered  under  their  orders,  and  at  the  same  time  refuse  to 
€opiize  the  payments  made  to  Madhub  Chunder  Sircar  ?" 

Ur.  Evans,  for  the  plaintiffs,  contended  that  the  only  question 
ifing  on  the  facts  as  stated  was,  whether  the  defendant  had 
id  for  the  goods,  receipt  of  which  he  admitted ;  if  not,  the 
ttntifis  were  entitled  to  recover.  Where  there  is  a  special  place 
r  payment,  as  in  the  case  of  a  shopman  authorized  to  receive 
jment  over  the  counter,  payment  elsewhere  than  in  the  shop 
not  good — Kaye  v.  Brett  (1). 

Mr.  Phillips  for  the  defendant. — The  action  is  for  goods  sold 
1  delivered.  Delivery  by  the  plaintiffs  has  not  been  proved, 
much  as  the  delivery  by    Madhub  Chunder   Sircar   was 

(1)  5  Ex.,  269. 
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IS-* unauthorized,  anJ  therefore  tortious.     The  action  should  litva 

*'^l''a*^'*'    beeu  in  trover,  not  iu  contract — Read  v.  Hutchinson  (1).    Tke 
*;  only  contract  was  for  payment  of  ^^  cash  on  delivery  and  befora 

9H1B  V/HUW"  

dbbSkau  removal."  The  receipt  of  the  money  and  the  delivery  of  tM 
goods  were  parts  of  the  same  act.  If  the  plaintiffs  adopt  Am- 
servant's  act  at  all,  they  must  adopt  it  altogether;  they 
at  one  and  the  same  time  rely  on  the  unauthorized  delivery  ait^ 
delivery  under  the  contract,  and  yet  repudiate  their  servant's 
in  receiving  payment — RamazotH  v.  Bawring  (2).  [Poirrir] 
J. — That  was  a  case  of  adopting  or  repudiating  a  oontiaetj 
here  the  case  is  one  of  adopting  or  repudiating  an  act.]  No  dc 
and  on  that  ground,  it  may  be  open  to  contention  that  the 
ifFs  could  not  adopt  the  delivery  at  all,  as  it  was  '*  a  bare  act 
effect  of  which  would  be  to  raise  a  duty  towards  them  froiD 
defendant" — Smith's  Merc  Law,  pp.  155,  156;  and  StoiJ 
Agency,  s.  246.  The  case  may  be  put  in  another  way. 
an  unauthorized  act  is  adopted  it  is  the  same  thing  as  if  it 
been  authorized  in  the  first  instance  :  by  adopting  the  delii 
the  plaintiffs  authorized  a  departure  from  the  usual  coona 
business,  and  cannot  therefore  insist  on  the  usual  coarse  bebl^i 
ibilowed  in  the  payment — Ferguson  v.  Carrington  (3).  Ttaj 
learned  Counsel  was  proceeding  to  argue  that  the  plaintifi'  lidMl 
afforded  a  ground  of  defence.  [Couch,  C.J. — We  cannot  enW] 
upon  that,  it  is  a  question  of  fact,  viz.,  whether  it  is  not  evideiNil 
that  they  knew  of  the  delivery.] 

Mr,   Evans  in   reply. — The   words  "cash  on  delivery  w^ 
before  removal "  do  not  make  receipt  of  the  money  and  deliveiy 
of  the  goods  part  of  the  same  act.     The  evidence  shows  thift 
they  were  to  be  two  distinct  acts  performed  at  different  pkfiM 
and    by    different    persons.      [Pontipex,    J. — The  deUveif 
was  the  plaintiffs'  part  of  the  contract,  the  payment  was  that  of 
the  defendant.]     Just  so;  the  plaintiffs  could  adopt  the  delivery 
by  the  servant  whose  duty  it  was  to  deliver,  without  adopting 
receipt  of  payment  to  a  person  not  authorized  to  receive  it. 

(1)  3  Camp.,  352.  (2)  7  C.  B.,  N.  S^  851.  (3)  9  B.  &  C,  5y. 
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The  opinion  of  the  Court  was  delivered  by  1874 

Mackbnzie, 

C0UCH5  C.J.  (who,  after  stating   the  facts,   continued).—       ^"'^.^'^ 
the  facts  as  stated,  the  case  is  really  this.     The  defend-   ^^iu^Kru 
not  being  entitled  to  have  delivery  of  the  goods  until  he  had 
for  them,  procured   the  delivery  from   Madhub  Chunder 
r,  in  a  manner  which  he  knew  was  not  authorized  by  the 
I,  without  the  order  of  the  firm,  which  it  is  found  was 
given,  and  which  he   knew  ought    to  have   been   given. 
iving  80  obtained  the  goods,  he  makes  a  payment  to  Madhub 
ler  Sircar,  knowing  that  he  was  not  the  person  who  ought, 
ing  to  the  usage  of  the  plaintifis'  office,  and  the  way  in 
they  carried  on  their  business,  to  have  received  the 
We  think  this  is  not  a  case  to  be  decided  according  to 
dcalities,  as  in  an  action  for  goods  sold  and  delivered,  and 
the  plaintifis  adopting  the  act  of  their  sircar.     The  sub- 
question  is,  ought  the  defendant,  having  got  the  goods, 
anil  himself  of  a  payment  for  them,  made  in  a  manner 
iiUeh  he  koew  it  ought  not  to  have  been  made.     We  think 
he  ought  not     The  plaintiffs  are  entitled  to  be  paid  for  the 
which  he  has  taken  delivery  of,  and  it  is  immaterial  in 
form  of  suit  they  recover  the  money.     It  is  only  ueces- 
to  answer  the  first  question  which  has  been  put  to  us,  that 
payments   made  to   Madhub   Chunder    Sircar    were    not 
Ij^yments  to  the  plaintiffs. 

The  plaintifis  will  have  judgment  to  recover  the  balance 
^hiined^  with  costs  of  stating  this  case  for  the  opinion  of  this 
Cbmrtj  and  otherwise  arising  out  of  or  connected  therewith. 

'  Attorneys  for  the  plaintiffs :    Messrs.  Berners,  Sanderson,  and 

Attorney    for    the    defendant:     Baboo     Gunnesh     Chunder 
Ikmmder. 


Mr.  Jjutitt  J^htom.  Ur.  Jm^kt  ililter,  mmd  Ur.  JutHc*  i 

Ix  Tu  MAtm  or  THB  Prnnos  or  tas  COLLECTC 
FCRBBEDFOREL- 

Apptml—BigmlatwnM    V  of   1812.  i.  36,  owf   F  of  1837,  >.  1 
AUadrntiU  tutd  ilBUgtr. 

No  appeal  lie$  to  tLe  High  Court  fnm  an  orJer  passed  b j  a  D 
iiioin^  a  pr«cepl  to  ihc  Collector  lo  bold  an  estate  in  attaci 
appoint  a  manager,  noder  a.  26,  Regulation  T  <^  1812,  and  a.  3, 
tii  1827. 

This  was  an  application  bjr  the  Collector  of  Fi 
under  s.  26,  Regulation  Y  of  1812,  to  exercise  tl 
attaclimeDt  conferred  by  that  section  in  respect  ol 
called  Boopapatba,  the  joint  property  of  Bi 
Doasee  and  Gunidoss  Roy,  on  the  ground  of  the  e 
disputes  between  tliem,  which  were  likely  to  lead  \ 
of  the  peace  and  to  oppression  of  the  ryots. 

The  Judge  found  that  disputes  did  exist  between  Ri 
and  Gurudoss  Roy,  whichwereUkely  to  cause  incoDveni 
public  and  injury  to  private  rights  and  oppression  of 
and  that  sufficient  cause  had  been  shown  to  exenuse  1 
conferred  by  Regulation  V  of  1812.  He,  according! 
a  precept  to  be  issued  to  the  Collector  of  Furreedpon 
him  to  attach  the  said  estate  and  to  appoint  a  pro 
for  the  management  thereof. 


»  « 
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•   opinion^   and  remarking  that  such  an  appeal  had  been        1878 
rtained  in  the    case   of  In    re   Muhinder  Narain  Roy  (I),      Iwthk 

•^    ^     '        MATTKR  0|P 

referred    the   following   question    for    the   opinion  of   aTHs  Pktitiow 
Bench  : —  Coixkctok  of 

Whether  there  is  an  appeal  to  this  Court  against  the 
r  of  the  Judge  of  the  District  Court  issuing  a  precept 
le  Collector  to  hold  an  estate  in  attachment  and  to  appoint 
inager,  under  s.  26,  Regulation  V  of  1812,  and  s.  3,  Regu- 
n  Vof  1827?" 

r.  Ghose  (Baboo  Hem  Chunder  Banerjee  with  him)  for  the 
Ilant,  contended  that,  upon  the  wording  of  s.  26,  Regula- 
Y  of  1812,  an  appeal  would  lie.  An  appeal  was  allowed  to 
Provincial  Court.  Construction  No.  717  of  the  late  Sudder 
rt,  dated  2l8t  September  1832,  declared  that  the  order  was 

to  appeal,  and  such  an  appeal  was  entertained  by  that 
ctin  the  case  of  In  re  Muhinder  Narain  Roy  (1).  Under 
,  Act  XXIII  of  1861,  an  appeal  lies  to  the  High  Court 

a  decree  or  order  passed  by  a  Zilla  Judge.  The  order 
aled  against  in  this  case  is  in  the  nature  of  a  decree.  There 
\  Regulation  taking  away  appeals  in  such  a  case.  Besides, 
ah  were  entertained  by  the  late  Sudder  Court  from  orders 
d  under  s.  26,  Act  V  of  1812 ;  see  In  re  Nil  Madhoo  Surma 
ffdhree  (2),  In  re  Joy  Gopal  Pal  Chowdhree  (3),  and  In  re 
w  Coelt  (4). 

r.  Woodroffe  (Baboos  Shamloll  Mitter  and  Anund  Chunder 
ml  with  him)  for  the  respondent,  was  not  called  upon. 

le  opinion  of  the  ¥ull  Bench  was  delivered  by 

)UCH,  C.J. — The  present  appellate  jurisdiction  of  this 
t  depends  upon  the  words  of  the  16th  clause  of  the 
ter  now  in  force,  which  say  that  the  Court  is  to  exercise 
Utte  jurisdiction  in  such  cases  as  were  subject  to  appeal 
e  High  Court  by  virtue  of  any  laws  or  Regulations  in  force 

Gima*8  Sum.  Ca.,  145.  (3)  Carrau*8  Sum.  Ca.,  116. 

K  54.  (4)  Id,,  150. 
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i^^       at  the  date  of  the  Charter.     We  must,  therefore,  refer  to  tlie 

i»  THE      words  of  the  fiwt  Charter,  which  in  cl.  15  said  that  the  Court 

MATTKR  or 

THK  Pktitiov  was  to  exercise  appellate  iurbdiction  in    such   cases  as  wert 

OF  THB  ^  1  1.  * 

o>LLKCTOR  or  subject  to  appeal  to  the  Court  of  Sudder  Dewannj  Adwalutbf 
virtue  of  any  laws  or  Regulations  then  in  force,  or  which  should 
become  subject  to  appeal  by  virtue  of  such  laws  or  BegulatioDf 
relating  to  civil  procedure  as  should  be  thereafter  made  bj 
the  Governor-General  in  Council.  In  order  that  there  shonld 
be  an  appeal  to  this  Court  in  this  case,  it  is  necessaiy  that  then 
should  be  some  law  or  Regulation  giving  it. 

Regulation   V  of    1812,  which  gave  to  the  Zilla  and  Citjr 
Judges  the  power  to  appoint  a  manager,  gives  a  limited  ippttL 
It  provides  that  ^^  if  the  Revenue  Authorities,  or  any  of  theiili* 
viduals  holding  an  interest  iu  the  estate,  shall  be  dissatisfied  trith 
the  selection  made  by  the  Zilla  or  City  Judge  of  the  individaal 
to  perform  the  duty  in  question,  it  shall  be  competent  for  thai 
to  represent  their  objections  to  the  Provincial  Court  of  Appeili   ! 
which   Court  will  confirm  the  manager  chosen,   or  order  tki 
Judge  to  select  and   appoint    another  person.''     These  rnxtii 
exclude  the  supposition   that  there  was  to  be  an  appeal  upos 
the  propriety  of  appointing  a  person  to  manage  the  estate,  <v 
upon   the   questions   which  the     Zilla  Court  had    to   consider, 
whether  there  was  such  inconvenience  to  the  public  or  injoff 
to  private  rights  from   the  disputes  amongst  the  proprietor! « 
joint  undivided  estates  as  would  be  a  suflScient  cause  for  putdflg 
the  management  in   the   hands  of  a  person  appointed  by  tbe 
Court.     This  Regulation,  instead  of  giving  an  appeal  against tf 
order  that  there  shall  be  a  manager,  shows,  so  far  as  the  ioteit* 
tion  of  the  Legislature    can  be  gathered  from  the  words  used, 
tliat  there  was  not  to  be  such  an  appeal.     And  there  might  be 
very  good  reasons  for  the  exercise  of  a  power  of  this  kind  not 
being  subject  to  an  appeal  to  the  Provincial  Court.     Then  there 
is  no  other  law  or  Regulation  that  we  are  aware  of,  and  none 
has  been  referred  to,  which  would  give  to  the  Provincial  Court 
the  power  of  entertaining   an  aj>peal  against  an   order  of  this 
description. 

The  appellate  jurisdiction  of  the  Provincial  Court  was  con- 
ferred by   Regulation   V  of  1793,  s.    12.     In   the  first  part  it 
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ipeaks  of  all  persons  aggrieved  by  the  decisions  of  the  Zilla is^s 

orCitj  Courts  being  permitted  to  appeal^  but  the   latter  part       ^"^""^^^ 
of  the  section  shows  that  what  was  intended  to  be  appealed  thk  Pktition 

*  *       ,  OP  THB 

from  were  decrees  of  the  Courts,  and  not  an  order  of  this  kind.  Collkctor  oi 

li  would  not  be  a  safe  or  a  proper  way  of  construing  an  Act  or 

aSegalation,  where  the  word  ^^  decree '^  is  used,  to  read  it  as  if 

tte  words  were  ^^  in  the  nature  of  a  decree/'  as  we  have  been 

Hked  to  do.     We  should   very  often  defeat  the  intentions  of 

As  legislative  authority  if  we  were  to  construe  the  statute  law 

n  such  a  manner. 

The  Construction  of  the  Sudder  Court  was  an  extra-judicial 
:.l|iuoD,  given  without  any  argument  upon  the  question,  and 
vilboat  its  having  been  raised  before  the  Court.  We  cannot 
.'Miider  that  as  having  the  authority  of  a  decision  of  a  Court 
fRMioanced  in  a  judicial  proceeding  and  after  argument  before 
itipon  the  question.  There  appears  to  be  one  case  in  which 
As  Sudder  Court  allowed  what  was  properly  an  appeal  against 
a  Older  of  this  kind ;  the  other  cases  may  rather  be  considered 
11  an  exercise  by  the  Court  of  its  superintending  power  than 
ths  exercise  in  its  proper  sense  of  an  appellate  jurisdiction.  I 
io  not  think  that  this  decision  of  the  Sudder  Court  can  be 
MBsidered  to  have  the  authority  which  would  bring  the  matter 
inthin  the  clause  in  the  Charter,  which  says  that  the  appellate 
jiriadiction  of  this  Court  must  be  that  which  the  Sudder  Court 
kd  by  virtue  of  any  laws  or  Regulations.  I  think  we  must 
My  that  an  appeal  in  this  case  does  not  lie  to  the  High  Court. 
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Before   Sir    Richard  Couch,  Kt,     Chief  Justice,    Mr.  Justice  Kemp, 
Air.  Justice  Jachson,  Air,  Justice  Glover,  and  Air.  Justice  Ftmtifex. 

If73  UNXODA   PERSAD   ROY  akd  others  (Hbirs  of  PtAiimrF)  ». 

^gg.  10'  ERbKINE  ASD  OTHERS  (Depbhdakts).* 

Co-sharers,  Suit  hy  one  of   Several-^ Cause  of  Action — Valuatum—Jtris' 

diction — Parties, 

Where  t  patni  talook,  belonging  to  several  co-sharers  each  of  whooB  ool* 
lected  his  own  share  of  rent  from  the  mehal,  was  sold  for  arrears  of  rent,  ud 
one  of  the  co-sharers  brought  a  suit    in  the   Munsif*s  Court  to  reeoiv 
possession  of  his  share  bj  setting  aside  the  sale,  and  valued  his  suit  teeorf- 
ing  to  his  share,  making  the  other  co-sharers  defendants, — Heid  tint  tk  \ 
suit  could  not  be  maintained  in  that  form.    The  cause  of  action  was  iktwk 
of  the    whole    estate,    and  the  suit  should  have  been  firamed  aad  nlocj 
accordinglv,   and  brought  in  a  Court   in  which  the  rights  of  all  the  piitiei 
interested  in  setting  aside  the  sale  mi^ht  have  been  declared  in  one  mit. 

In  this  case  one  Kassinatli  Roy  sued  certain  persons,  whom 
he  described  as  **  Messrs.  Erskine  &  Co.,"  and  eight  other 
persons,  alleging  that  a  certain  patni  talook  was  held  hj  sefeo 
co-sharersy  of  which  the  plaintiff  held  one  share,  and  certain  of  the 
defendants  the  remainder,  each  shareholder  collecting  his  own  ' 
share  of  the  rent  from  the  mehal ;  that  defendant  No.  1,  allegingr;^ 
that  he  had  purchased  the  zemindari  right  over  this  patni, 
had  brought  a  suit  before  the  Collector  under  Regulation  VIII  of 
1819,  praying  for  the  sale  of  the  patni  talook  on  account  of 
arrears  of  rent ;  and  a  sale  of  the  patni  talook  having  been 
directed,  the  defendant  purchased  it  himself,  and  took  possession; 
that  the  plaintiff  appealed  to  the  Commissioner,  but  was  unsuc- 
cessful ;  that  he,  therefore,  on  the  various  grounds  set  forth  » 
the  plaint,  brought  this  suit  in  the  Munsif 's  Court  to  recover 
possession  of  his  one-seventh  share  by  setting  aside  the  ssle* 
valuing  his  suit  according  to  his  share.  The  plaint  also  con* 
tained  an  allegation  that  the   plaintiff  was  not  on  good  terms 

•  Special  Appeal,  No.  102  of  1873,  against  tho  decree  of  the  Suhordinite 
Judge  of  Zilla  Beerbboom,  dated  the  23rd  September  1872,  aflirming  the 
decree  of  the  Mmisif  ot*  Doubrajpore,  dated  the  28th  March  1872. 
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ik  bis  co-sliarers,  and  that  they  were  acting  in  collusion  with        1878 
I  zemindar ;  but  they  were  made  defendants  to  the  suit.  PK^^ro^Ror 

The  suit  was   valued   at  Bs.   365.  being   the   value  of  the     ^    ^' 
intiflTs  one-seventh  share. 

The  whole  patni  talook  was  registered  in  the  plaintiff's  name 
the  zemindar's  serishta. 

Several  other  shareholders  filed  similar  suits^  each  in   respect 
his  own  share. 

Both  the  lower  Courts,  relying  on  Biswanath  Bhuttacharjee  v. 
!ib  Collector  of  Mymensingh  (1),  dismissed  all  the  suits  on  the 
nmnd  that  a  single  suit  ought  to  have  been  brought  by  all  the 
hdiarers  to  set  aside  the  sale  and  recover  possession  of  the 
hole  talook. 

The  several  plaintiffs  preferred  special  appeals  to  the  High 
cmrty  but  the  present  appeal  alone  was  argued.  The  appellants 
eie  the  heirs  and  representatives  of  the  plaintiff  who  had  died 
nee  the  case  was  decided  by  the  lower  Courts.  The  appeal  was 
etrd  before  Markby  and  Mitter,  JJ.,  who,  in  consequence  of 
lecase  relied  on  by  the  lower  Courts  being  in  conflict  with 
hyiai  Chandra  Banerjee  v.  Brajanath  Kundu  Chowdhry  (2), 
ehrred  to  a  Full  Bench  the  question 

^Whether  one  suit  by  all  the  shareholders  to  set  aside  the 
lie  and  to  recover  possession  ought  to  have  been  brought^  or 
Aether,  as  the  appellant  maintains^  each  shareholder  was  euti- 
kd  to  sue  separately  ?  " 

Baboo  Aushotosh  Mookerjee  for  the  appellant. — This  suit  is 
properly  brought — Raghab  Chandra  Banerjee  v.  Brajanath 
iundu  Chowdhrg(2).  There  is  an  allegation  in  the  plaint  that  the 
Pendants  will  not  join  the  plaintiff,  and  therefore  they  have 
^  made  defendants.  All  the  parties  are  before  the  Court, 
^no  failure  of  justice  can  take  place.  The  plaintiff  would  be 
vidiout  a  remedy  if  sucti  a  suit  did  not  lie.  A  suit  must  be 
"^aed  according  to  the  relief  sought.  The  real  object  of  the 
nit  b  to  recover  possession  of  plaintiff's  share, — that  is  the 
ilief  sought,  although  he  must  ask  that  the  sale   be  set  aside. 

(1)  7  B.  L.  B.,  App.,  42.  (2)  9  B.  L.  R.,  91,  note. 
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1873        At  any  rate  an  order  maj  be  made  for  the  consolidation  of  the 
U3i50D%     8uit«.  [Couch,  CJ. — We  have  no  power  to  order  a  oonsolida- 

Pbk«ad  Rot     .       -  '^ 

tioo.J 


r. 
Eitfjuaj 


The  Advocaie-Generaly  offg.  (Mr.  Paul)  (with  him  Mr.  Allan), 
for  the  respondent,  was  not  called  upon. 

The  judgment  of  the  Full  Bench  was  delivered  by 

Couch,  C.J. — I  think  that,  in  deciding  this  case,  we  must  take 
the  latter  part  of  the  question  which  has   been  stated  bj  the 
learned  Judges,  and  take  it  in  connexion  with   what  the  buH 
api)ears  to  be.     We  are  asked  whether,  in  a  suit  to  set  aside  tfaa 
sale  of  a  property  held  by  several  shareholders,  each  of  then  '. 
is  entitled  to  sue  separately  ;  and  I  think  we  must  consider  the  i 
question  as  meaning  entitled  to  sue  separately  iu  the  manner  is 
which  the  present  suit  is  brought.     It  is  a  suit  to  set  aside  the 
sale  of  the  property.     It  is  true  that  the  plaintiff  has  made  the    : 
other  co-sharers  defendants  in  the  suit;  but  he  has  asked  to    J 
have  the  possession  of  his  own  share.     Although   he  may  hiTl 
iu  terms  asked  to  have  the  sale  set  aside,  he  is  by  the  valiutioa 
of  his  suit  limited  to  the  setting  aside  the  sale  of  his  own  ahart 
only.     By  the  framing  of  the  suit  in  this  way,  he  has  brooght  , 
it  in  a  Court  in  which  he  could  not  have  brought  it  if  it  hii 
been  a  suit  to  set  aside  the  sale  as  to  the  entire  property.  I 
think  he  was  unable  to  sue  in  that  way ;  he  has  in  fact  sued  n 
respect  of  part  only  of  the  cause  of  actiou, — namely,  that  wl 
applied  only  to  himself;  the  cause  of  action  was  the  sale  of 
whole,  and  the  suit  ought  to  be  framed  and  valued  accordingly' 
and  be  brought  iu  such  a  Court  that  the  rights  of  all  theptf^ 
interested  in  setting  aside   the  sale   might   be  declared  in  ^ 
suit.     I  think  the  decisions  of  the  Courts  below  were  right,  w 
that  the  appeal  should  be  dismissed  with  costs. 


'*'* 


XII.] 


HIGH  COURT. 


373 


.   APPELLATE  CIVIL. 


Before  Mr.  Justice  Phear  and  Mr.  Justice  Morris. 
LALJEET  SINGH  (Defendant)  v.  RAJCOOMAU  SINGH 

(PL.4lNTirF).* 

imdm  Law — Mitakshnra — Partition  in  Father^ s  Lifetime— Mother^ s  Share, 

\j  the  Mitakshara  law  a  son  may  sue  during  the  lifetime  of  his  father  for 
•rtition  of  the  ancestral  property.  On  such  a  partition  being  made,  the 
tiker  is  entitled  to  have  a  share  allotted  to  her,  by  way  of  maintenance 
fttherwise,  equal  to  a  son^s  share. 

This  was  a  suit  brought  by  Rajcoomar  Singh,  a  member  of 
jdot  Hindu  family  subject  to  the  Mitakshara  law^  against 
i&ther  Laljeet  Singh  and  his  minor  brother  Raj narain  Singh, 
r  a  partition  of  the  ancestral  property.  The  material  defences 
liidd  by  the  defendant  Laljeet  Singh  were  that  the  mother  of 
16  plaintiff  was  alive  ;  and  that,  under  the  Mitakshara  law,  she 
la  entitled  to  a  share  on  partition  of  the  ancestral  property, 
d  ought  therefore  to  have  been  made  a  party  to  the  suit ;  that 
iihe  was  still  capable  of  bearing  children,  the  plaintiff  was 
yt entitled  to  claim  a  partition  of  the  ancestral  property;  and 
ortker  that  the  plaintiff  was  estopped  from  claiming  a  partition, 
I  baying  renounced  his  right  thereto  by  a  chitta  given  by 
b  on  receiving  a  certain  village  from  his  father. 

The  Subordinate  Judge,  while  holding  that  the  estoppel  was 
otmade  out,  decided  the  two  former  points  against  the  plaintiff 
ad  dismissed  his  suit. 

On  appeal,  the  Judge  agreed  with  the  first  Court  on  the 
^tter  of  the  estoppel,  but  held  that,  as  the  property  was  admit- 
^7  ancestral,  the  plaintiff  was  entitled  to  claim  a  partition 


1S73 
Aug.  1 


•Sf>ecial  Appeal,  No.  1493  of  1872,  preferred  on  the  Slst  of  September  1872 
liinst  the  decree  of  the  Officiating  Judge  of  Bhaugulpore,  dated  the  27th 
V  '972,  reversing  a  decree  of  the  Subordinate  Judge  of  that  district,  dated 
•  i3ih  September  1871. 
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i^^^ even  if  the  mother  were  still  capable  of  bearing  children ;  and 

^i^"i7     ^'^^^  ^^^  mother  was  not  entitled  to  any  share  on  partition.   He 
V.  accordingly  reversed  the  decree  of  the  Subordinate  Judcre.  and 

Bajcoomab  ... 

SixoH.       declared  the  plaintiff  entitled  to  a  one-third  share  of  the  pro- 
perty. 
The  defendant  Laljeet  Singh  appealed  to  the  High  Conrt 

Mr.  Branson  (Mr.  C.  Gregory  and  Baboo  Romesh  Chunkr 
Mitter  with  him),  for  the  appellant,  contended  that^  under  Ac 
provisions  of  the  Mitakshara,  a  partition  in  the  father's  lifetini 
against  his  wish  could  be  effected  only  under  the  circumstsoeei 
|K)inted  out  in  Ch.  i,  s.  2,  v.  7;  but  if  that  were  not  io,i 
division  of  ancestral  property  could  only  be  enforced  by  gnnl- 
sons  born  in  the  grandfather's  lifetime,  and  in  the  present 
the  plaintiff  was  not  shown  to  have  been  so  bom. 

The  mother  is  entitled  to  a  share  on  partition  of  the  ancestnl  , 
property.     In    Mahabeer  Persad  v.   R  amy  ad  Singh   (1),  itw* 
held  that  a  widow  is  entitled  to  a  share  on   partition  of  the 
ancestral  estate.     The  suit  is  defective,  as  the  mother  has  not  j 
been  made  a  party  defendant. 

Mr.     IVoodroffe     (Baboos     Mohesh    Chunder     Chowdry  wd 
Kaliprosonno  Dutt  with  him)  for  the  respondent. — The  questiofl 
whether  the  plaintiff  was  or  was  not  born  during  the  lifetimcrf 
his  grandfather  is  immaterial,  and  in  fact  was  not  raised  io  either 
of  the  lower   Courts.     The   son,  whenever  born,   acquires  by 
birth  a  right  in  undivided  ancestral    property  and  in  virtue  of 
such  right  can  compel  a  partition  ;    and  that  even  in  the  father*! 
lifetime;  see  the  Mitakshara,  Ch.  i,  s.  5,  Raja  Ram  Tewarj^* 
Luchmun  Persad  (2),    Baboo  Beer  Kishore   Suhaye  Singh  T. 
Baboo  Ilur    Bullub   Narain    Singh   (3),    Suddanund  Mokafd- 
tur  V.  Soorjo  Monee  Dabee  (4),  Mussamut  Deowanti  Kunwar^* 
Dwarkanath  (5),    and   Nagalinga   Mudali    v.     Subbiramanij^ 
Mudali  {6).     With  the  mother  the  case  is  different;  she htf''^ 

(1)  i4nte,  p.  90.  (4)  8  W.  R.,  455. 

(2)  B.  L.  R.,  Sup.  Vol.,  73L  (5)  8  B.  L.  R.,  363,  note. 

(3)  7  W.  R.,  502.  (6)  1  Mad.  Rep.,  77. 
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g  right  in  ancestral  estate — Sheo  Dyal    Tewaree  v. 

Ttwaree  (1);  hence  she  can  never  demand  a  parti- 
;he  sons  divide  the  estate  after  their  father's  death, 
itled  to  a  share  in  lieu  of  maintenance,  because  her 
;e  has  then  become  a  charge  on  the  estate  in  their 
t  so  long  as  her  husband  lives,  be  is  under  a  personal 
to  maintain  her,  therefore  on  partition  in  his  lifetime 
:  claim  a  share  in  the  ancestral  estate  as  of  right : 
any  share  allotted  to  her  would  have  to  be  regarded 
ement  to  the  father's  share,  since  by  Hindu  law  there 
artition  between  husband  and  wife.  Cb.  i,  s.  2,  is  said 
her  right  to  share  on  partition  in  her  husband's  life- 
it  is  submitted  that  that  right  is  only  declared  with 

self-acquired,  and  not  to  ancestral,  property ;  see 
),  which  refer  to  equal  division  by  the  father's  choice, 
;  previously  declared  that  he  has  no  choice  in  the 
estral  property. 

nson  in  reply. 

fment  of  the  Court  was  delivered  by 

J. — In  this  case  a  son  sues  his  father  and  his  brother, 
nor,  to  obtain  partition  of  certain  ancestral  property, 
'  being  a  joint  Hindu  family  governed  by  the 
I  law. 

icipal  questions  have  arisen  in  the  suit :  first,  whether 
lie  his  father  to  obtain  partition  of  ancestral  property 
father's  lifetime ;  and  secondly,  whether,  if  he  does 
e  mother  is  alive,  the  mother  is  entitled,  on  the 
3  have  a  share  by  way  of  maintenance,  or  otherwise, 
ase  it  is  admitted  that  the  mother  is  alive,  and  the 
8  not  made  her  a  party  to  the  suit :  not  only  has  he 
make  her  a  party  to  the  suit,  but  he  maintains  that 
right  to  a  share  on  any  ground,  and  ought  not  to  be  a 
3  suit. 
;ard  to  the  first  issue  just  mentioned,  the  decision  in 


187S 
Laljrrt 

SlNOU 

V. 

RlJOOOMAa 

SiNOU. 


(I)  9  W.  R.,  61. 
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1878         Nagalinga  Mudali  y,  Subbiramaniya  Mudali  (1)  hu  deiennined 
Laljut     that  a  0on  can  sue  during  his  father's  lifetime  for  partidon  of 
V.  the  ancestral  estate.     A  decision  of  a  Full  Bench  of  this  Comt, 

SiMOH.  in  Raja  Ram  Tewary  v.  Luchmun  Persad  (2),  is  to  the  like 
effect.  Also  a  judgment^  deliyered  by  a  Division  Bendi  of 
this  Court,  in  Sheo  Dyal  Tewaree  v.  Judoonath  Temaree  (l), 
countenances  the  proposition  that,  on  a  division  of  the  SDceitnl 
property  during  the  father's  lifetime,  his  wife  is  entitled  to  a 
share  for  her  maintenance,  although,  no  doubt,  it  does  aot 
judicially  determine  the  point 

Notwithstanding  these  authorities  bearing  upon  both  thfli 
issues,  it  was  very  strongly  urged  upon  us  on  behalf  of  Ae 
defendant  on  the  one  side,  and  on  behalf  of  the  plaintiff  on  Ae 
other,  that  neither  proposition  was  well  founded  in  Mitalf*^ 
law.  We  have  thus  felt  it  necessary  to  examine  somowkit 
closely  the  text  of  the  Mitakshara  so  far  as  it  bears  upon  to 
two  issues. 

The  first  section  of  Ch.  i  may  be  described  as  an  eUh^ 
rate  discussion,  and  somewhat  artificial  analysis  of  fensi 
ancient  texts,  serving  to  lead  up  to  the  conclusion  that  oiflh 
member  of  a  joint  Mitakshara  family  acquires  by  birth  a  eertii* 
indefinite  right  of  property  in  the  paternal  Ind  aDOOitnl 
estate  ;  that  the  father,  as  head  of  the  joint  family,  has  indepeal' 
ent  power  of  disposal,  for  certain  purposes,  of  the  familj  effod* 
other  than  immoveable  property,  but  is  subject  to  the  controls 
the  song  and  the  rest  of  the  family  in  regard  to  the  immoteikb 
estate,  whether  acquired  by  himself  (though  it  must  be  remtfb' 
by  the  way  that  this  is  afterwards  greatly  modified ;  see  8>  ^ 
para.  10),  or  inherited  from  his  father  or  other  predeeoMi' 
( para.  27  ) ;  with,  however,  this  one  exception  relativ«  ^ 
the  control, — namely,  that  while  the  members  of  the  joint fiuBV 
are  minors,  or  incapable  of  giving  their  consent  to  a  gift  and  t* 
like,  one  member  of  the  family  may  conclude  a  gift,  hypo^ 
cation,  or  sale,  even  of  the  immoveable  estate,  if  a  €$i^^ 
affecting  the  whole  family  require  it,  or  support  of  the  bfiiJ 

(1)  1  Mad.  H.  C.  Rep.,  77.  (2)  B.  L.  R.,  Sup.  Vol.,  781. 

(3)  9  W.  R.,  61. 
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ler  it  necessary,  or  indispensable  duties,  such  as  the 
iormance  of  the  father's  sraddhy  make  it  unavoidable  ( para. 
The  three  last  paragraphs  but  one  of  the  same  section, 
.paras.  30,  31,  32,  furnish  an  interpretation  of  two  or  three 
ts,  which  without  it  would  seem  inconsistent  with  the  foregoing 
If  of  the  law,  and  explain  that  these  texts  only  refer  to  certain 
cautionary  formalities,  which  ought  to  accompany,  but  which 
not  essential  to  the  validity  of,  any  dealing  with  joint  family 
perty.  And  the  last  para.  (33)  reserves,  to  a  later  part  of 
commentary,  the  mention  of  a  certain  distinction  between 
right  acquired  by  birth  in  paternal,  and  that  in  ancestral, 
ite.  We  find  this  distinction  reasoned  out  in  s.  5,  and  given 
tdsely  in  para.  10  of  that  section.  One  effect  of  it  is, 
ilready  stated,  to  relieve  the  father  from  the  control  of  his 
•  IS  regards  his  acquired  property. 

Die  indefinite  right  in  the  joint  property,  which,  as  thus 
sbuned,  is  acquired  by  birth,  is  capable  of  being  rendered 
lonal  (so  to  speak)  and  separate  by  partition,  and  in  the  next 
ipaph  (which  Mr.  Colebrooke  has  made  the  first  paragraph 
L  S)  the  commentator  proceeds  to  consider  '^  at  what 
e,  by  whom,  and  how  partition  mily  be  made.''  For  this 
pose  he  first  cites  the  text  of  his  author  (Yajnavalkya), 
ieh  runs  thus :  '^  When  the  father  makes  a  partition,  let  him 
urate  his  sons  from  himself  at  his  pleasure,  and  either  dismiss 
ddest  with  the  best  share,  or  if  he  choose,  all  may  be  equal 
rers."  After  developing  this  text  slightly,  the  commentator 
B  in  para.  6  that  the  power  of  unequally  distributing 
property,  which  it  confers  on  the  father,  relates  solely 
his  self-acquired  property,  because,  unquestionably,  he  has 
such  power  in  regard  to  ancestral  property,  by  reason  of 
lality  of  ownership  therein  on  the  part  of  himself  and  his 
I,  which  the  commentator  undertakes  to  explain  later,  and 
ieh  he  does  explain  (as  already  mentioned)  in  para.  10  of  s.  5. 
s  text,  with  this  qualification,  in  effect  may  be  put  thus  : — 
IHien  a  father  makes  a  partition,  he  may  give  his  children 
xsl  or  unequal  shares  as  he  thinks  fit,  except  that  in  pai*ti- 
nbg  ancestral  property  he  must  give  them  equal  shares." 
is  method  of  first  deduciug  the  general  proposition  from  one 
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i9:s        text   or  authority,  and  then  cutting  it  down  by  an   ezceptioii 
Laljkbt     made  on  the  foundation  of  another,  prevaila  through  the  whole 

r.  of  the  commentarj. 

SisoH.  The   commentator  next  proceeds  to  state  the  occasions  m 

which  a  partition  maj  be  effected, — a  step  which  ought  logicallj 
to  have  been  taken  previously  to  making  any  mention  of  ill 
father's  powers  of  distribution,  for,  taken  here,  it  effects  a  bretk 
in  the  continuity  of  the  discussion  relative  to  the  question  if 
shares  on  partition.  These  occasions  are  (para.  7):  tt  die 
'pleasure  of  the  father  during  his  life;  at  the  pleasure  of  the  KM 
after  his  death ;  and  also  at  the  pleasure  of  the  sons  during  Ui 
life  aganist  his  will,  provided  that  certiun  specified  events  ooev. 
Nothing  appears  here  to  limit  the  application  of  this  passage  to 
the  partition  of  the  father's  self-acquired  property  only,-4e 
partition  of  his  property  generally,  ancestral  as  well  ae  self- 
acquired,  seems  to  be  meant,  and  the  Madras  High  Court  iM 
so  interpreted  the  paragraph  in  Nagalinga  Mudali  v.  SMin- 
maniya  Mudali  (1). 

This  view  is  confirmed  incidentally  by  a  remark  whidi  i> 
made  by  the  commentator  in  para.  4  of  s.  3,  and  which  will 
be  preseutlj  referred  to.  Besides  these  occasions  of  partitios, 
paras.  8  and  10,  s.  5,  no  doubt,  add  another, — namely,  attke 
pleasure  of  the  sons  during  the  father's  life  so  far  as  regfti^ 
ancestral  property ;  and,  therefore,  the  like  result  would,  id 
the  end,  be  reached,  if  one  supposed  the  previously  mentionti 
occasions  of  partition  to  have  been  spoken  in  regard  to  self* 
acquired  property  only,  excepting  that  under  that  suppoo- 
tion  there  would  be  no  direct  authority  anywhere  for  the 
father's  partitioning  the  ancestral  property  during  his  life,  »"» 
that  there  is  certainly  no  reason  afforded  for  this  limitatiw 
upon  the  exercise  of  the  father's  discretion.  On  the  wholt> 
there  seems  to  be  no  cause  to  impeach  the  justness  of  toe 
Madras  High  Court's  opinion,  and  much  to  support  it 

At  the  point  which  we  have  now  reached,  the  commcntetor 
returns  to  the  question  relative  to  the  amount  of  the  ehtf** 
He  says   (s.   2,  para.   8) :— "  Two   sorts  of  partition  a*  ^^ 

(1)  1  Mad.  H.  C.  Rep.,  77. 
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eaaure  of  the  father  have  been  stated, — namely  equal  and 
neqaal;"  and  after  quoting  a  text  of  Yajnavalkja — ^^  If  he 
lake  the  allotments  equal,  his  wives,  to  whom  no  separate 
»Toperty  has  been  given  by  the  husband  or  the  father-in-law, 
nvst  be  rendered  partakers  of  like  portions  " — he  represents 
ike  effect  of  it  to  be  that  '^when  the  father,  by  his  own  choice, 
pukes  all  his  sons  partakers  of  equal  portions,  his  wives,  to 
whom  peculiar  property  had  not  been  given  by  the  husband  or 
Uie  father-in«law,  must  be  made  participant  of  shares  equal  to 
Ikose  of  sons.  But  if  he  give  the  sons  unequal  shares,  his 
Kres  do  not  take  such  portions,  but  receive  equal  shares  of 
lliit  which  remains  after  the  allotments  to  the  sons  have  been 
ikducted  " 

As  in  the  previous  section,  there  is  nothing  here  expressed  to 
limit  the  application  of  these  passages  to  the  partition  of  self- 
•eqiired  property  alone,  unless  it  be  the  words  '^  by  his  own 
choioe ;"  but  these  seem  to  refer  rather  to  the  act  of  partition 
tiian  to  any  discretion  in  regard  to  the  magnitude  of  the  shares ; 
•ad  the  upshot  of  it  all  appears  pretty  plainly  to  be,  that 
ivhile  the  father,  in  partitioning  the  property  which  he  has,  of 
vhatever  kind,  may,  in  some  cases,  make  a  difference  in  the 
ikures  which  he  gives  to  his  sons,  he  must  in  no  case  make  any 
kthe  shares  which  he  gives  to  his  wives.  There  arises,  further, 
fte  inference  that,  in  all  cases  of  a  partition  by  the  father,  his 
vi?es  are  entitled  to  the  shares  mentioned ;  and  this  inference  is 
imdered  certain  by  para.  I  of  s.  7,  which  will  be  quoted 
kieafter. 

In  the  remaining  paragraphs  of  s.  2,  the  commentator  points 
M  cases  in  which  a  father  may  be  justified  in  giving  even 
ft  nominal  share  to  a  son,  and  also  that  a  legally  effected 
distribution  by  the  father  in  unequal  shares  cannot  be  set  aside. 
*^i%  can  only  be  done  when  the  father  has  acted  under  undue 
nduence,  and  so  on. 

In  the  paragraphs  of  s.  3,  the  question  of  partition  at  the 

• 

'^'tince  of  the  sons  after  the  death  of  the  father  and  mother 
^  dealt  with,  and  although  this  particular  topic  is  a  little 
'«mote  from  that  which  is  before  us,  yet  the  reasoning  by  which 
^^  r^olt, — namely,  that  brethren  should  divide  only  in  equal 
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187S       Bhares  (para.  7) — is  reaohed,  exhibits  some  points  which  an 

i^LjBBT  of  use  to  us^  and  for  that  cause  has  been  already  alluded  tD. 
V.  At  the  outset  of  the  section  the  commentator  represents  hm 
fiuoB,  opponents  as  objecting  that  such  texts  as  that  of  Yajnavilkfi 
(quoted  in  s.  2) — ^Met  him  either  dismiss  the  eldest  wiA 
the  best  share** — sanction  an  unequal  distribution  of  pio* 
perty  when  the  division  is  made  in  the  father's  lifetine; 
and  tbat^  consequently,  an  unequal  division  is  adminibleat 
every  period;  but  the  answer  which  the  commentator mibi 
is  not  that  these  texts  were  delivered  in  view  of  a  ipacU 
partition,  as  of  self-acquired  property  only,  but  '^tme  tini 
unequal  partition  is  found  in  the  sacred  ordinances,  bat  i 
must  not  be  practised, "  because,  amongst  other  things,  tltat 
exist  counter  or  qualifying  maxims  and  texts.  The  commenliftir 
then  goes  on  to  argue  that,  inasmuch  as  Apastamba  declared  fkd 
'^  a  father  making  a  partition  in  his  lifetime  should  distribntftdil 
heritage"  (t.«.,  the  ancestral  property,  see  s.  1,  pam  S) 
'^  equally  among  his  sons,**  therefore,  the  sons  dividing  b 
property  after  his  death  (when  it  must  all  of  it  necesstrilj  be 
in  the  situation  of  ancestral  property)  must  divide  it  onlytt 
equal  shares. 

We  thus  see  it  disclosed  that  the  texts  quoted  in  s.  S  ue 
quite  general  in  their  original  meaning,  and  are  only  restrictel 
in  operation,  so  far  as  they  are  restricted  at  all,  by  the  force  of 
other  qualifying  texts.  We  also  see  it  recognized  that  tbe 
incidents  of  a  partition  effected  at  the  instance  of  the  800* 
must  correspond  strictly  with  those  bf  a  partition  of  the  lib 
property  effected  by  the  father.  In  this  way  it  appears  9^ 
once  that  the  view  which  the  Madras  High  Court  took 
of  the  general  scope  of  para.  7 9  s.  2,  is  correct ;  that  the 
directions  of  paras.  9  and  10  of  the  same  section  wiA 
regard  to  shares  of  widows  are  equally  general ;  and  that  tbeee 
directions  apply  to  partitions  effected  at  the  instance  of  sods  •> 
well  as  those  effected  at  the  father's  own  pleasure  only. 

The  paragraphs  of  s.  4  only  describe  property  which  is  of  ■«• 
a  nature  that  it  ought  not  to  be  divided.  But  those  01 
s.  5  again  revert  to  the  distribution  of  joint  property  oa 
partition.     First  we  had  the  case  of  partition  by  the  £fitfaer  of 
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Q  will  daring  bis  lifetime  ;  secondly,  partition  effected  by        1878 
8  after  the  death  of  both  father  and  mother  of  property     i^w««t 
lly  which  had  been  held  by  the  father.     Here  we  have  •• 

ing  supplementary  and  more  particular :  the  commentator  8uiob, 
)B  that,  in  the  distribution  of  the  grandfather's  (i.e,, 
"al)  property,  whenever  the  partition  takes  place,  the  adjust* 
>f  the  grandsons'  share  must  be  effected  through  their 
»;  thus,  if  the  father  is  dead  when  the  partition  takes  place^ 
indsons  only  get  the  share  \vhich  would  have  fallen  to 
Either  had  he  been  alive  at  the  partition,  and  if  he  is 
hey  only  share  with  him  what  he  gets.  But  the  com* 
:or  states  emphatically  that  in  that  share  they  are 
lers  with  the  father  ;  and  on  a  partition   of  it  have  equal 

with  him  independently  of  his  will;  and  he  ia  at 
pains  to  combat  the  contrary  notion,  saying  in  parti- 
hat  the  text  '^  when  the  father   makes  a  partition,"  &C.9 

has  been  already  quoted,  and  others,  so  far  as  they 
nance  unequal  distribution  by  the  father,  apply  to  his 
quired  property  only.  He  goes  on  further  to  pursue  this 
le  to  its  consequence,   and  in  paras.   8  and  11  demon- 

that  the  son  can  at  any  time  during  his  father's  lifetime 
d,  whether  his  father  be  willing  or  not,  a  distribution  of 
icestral  estate.  Finally,  in  few  words  (para.  10)  he 
up  by  stating  the  difference  in  the  son's  right  to  the 
's  and  the  ancestral  property — the  distinction  which  he  had 
uely  prombed  to  make.     The  paragraph  runs  as  follows : — 

Consequently  the  difference  is  this, — although  he  has  a 
}j  birth  in  his  father's  and  in  his  grandfather's  property, 
since  he  is  dependent  on  his  father  in  regard  to  the 
al  estate,  and  since  the  father  has  a  predominant  interest 
ras  acquired  by  himself,  the  son  must  acquiesce  in  the 
's  disposal  of  his  own  acquired  property ;  but  since  both 
indiscriminately  a  right  in  the  grandfather's  estate,  the 
as  a  power  of  interdiction  if  the  father  be  dissipating 
operty." 

6   commences    with   the  question,   ^^how  shall    a  share 
Dwed  to  a  son  born  subsequently  to  a  partition  of  the 

?"    This  is  discussed  at  great  length  with  reference  to  the 
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1878 text,  "  When  the  sons  have  been  separated,  one  who  is  afte^  ' 

Laijkkt     wards  born  of  a  woman  equal  in  class  shares  the  distribatioa:'  i 

r.  and  the  substance  of  the  answer  is,  that  he  only  gets  a  shire rf 
SutQo.  that  which  is  left  with  the  father  and  mother  after  the  partitioi, 
and  has  no  right  whatever  in  that  which  had  been  allotted  ti 
his  separated  brothers ;  while  they  also,  on  the  other  btoi  : 
retain  no  right  to  any  other  portion  of  the  father*s  eataterf 
whatever  kind,  and  get  none  in  anything  which  the  father  nu^ 
subsequently  acquire.  J 

A  passage  in  the  2nd  paragraph  of  the  section,  in  whidi  it  il 
said  generally  of  the  after-born  son,  of  the  text,  ''what  iodistai- 
buted,  is  distribution,  meaning  the  allotments  of  the  father  til 
mother;  he  shares  that," — seems  inferentially  to  show  tint 
in  any  distribution  obtained  during  the  lifetime  of  tke 
father,  without  limitation  as  to  the  nature  of  the  propertfi 
a  share  is  allotted  to  the  mother  as  well  as  to  the  father,  and  lUi 
seems  to  be  quite  clear  by  the  first  paragraph  of  s.  7,  which bu 
follows  : — ^*  When  a  distribution  is  made  during  the  life  of  thi 
father,  the  participation  of  his  wives  equally  with  his  sotf 
lias  been  directed:  'if  he  make  the  allotments  equal,  his witei 
must  be  rendered  partakers  of  like  portions — Yajnavalkyt 
The  author  now  proceeds  to  declare  their  equal  participatiw 
when  the  separation  takes  place  after  the  demise  of  the  father. 
*  Of  heirs  dividing  after  the  death  of  the  father,  let  the  mother 
also  take  an  equal  share.' "  The  remainder  of  s.  7  tf 
taken  up  with  the  discussion  of  the  rights  of  unmarried 
daughters  as  against  the  sons  on  a  partition  effected  afler  the 
death  of  the  father  ;  but  with  this  we  are  not  now  in  ttj 
degree  concerned,  because  the  14th  and  last  paragraph  of  tkl 
section  declares  that  it  is  only  after  the  decease  of  the  ftthtf 
that  the  unmarried  daughter  participates  in  the  inheritaafl^ 
Before  his  death  she  obtains  that  only,  whatever  it  be,  which ktf 
father  gives. 

Thus,  upon'a  review  (unfortunately  somewhat  lengthy)  ^ 
that  part  of  the  Mitakshara  which  affords  materials  relevant ti> 
the  two  principal  issues  which  are  before  us,  there  appears  ^ 
be  no  real  obscurity.  The  result,  so  far  as  we  are  at  present 
concerned^  may  be  stated  very  shortly  as  follows.    The  f^' 
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liiriog  his  life,  may,  at  liia  pleasure,  partition  the  whole  of  the        ^^'^ 
property  in  his  hands  or  any  of  it,  and  if  he  does  so,  he  must     ^^^^J^ 
iDot  a  share  to  his  wife  for  her  maintenance'  in  addition  to  the   ^     ^• 
dure  which  he  takes  himself;  also  the  sons  can,  at  any  time      Suoh. 
Iniing  the  father's  life,  at  their  pleasure  (even  when  any  of  the 
Mitingencies  which  entitle  them  to  divide  the  whole  estate  have 
lot  happened),  call  upon  him  to  partition  the  ancestral  property, 
lad  in  that  event  also  the  mother  must  have  her  share  as  before. 
After  the  father's  death  again  the  sons  may  divide  the  property 
mng  themselves,  but  then,  too,  they  must  give  a  share  to  their 
hdier's  widow,  and  to  an  unmarried  sister,  if  there  is  one.     In 
in  the  cases  alike  the  mother's  share  in  the  ancestral  property 
uit  be  equal  to  that  of  a  son. 

It  follows  then  that  we  must  determine  the  first  of  the  two 
■oes  before  us  in  favor  of  the  plaintifi*,  but  the  second  issue 
i|nB8t  the  plaintiff.  The  mother  being  entitled,  as  we  under- 
ited  the  text  of  the  Mitakshara,  to  a  share  in  the  ancestral  pro* 
ftttj  by  way  of  maintenance  upon  the  occasion  of  a  partition 
feng  effected  at  the  instance  of  the  son,  she  ought  to  be  a  party 
it^Ais  suit ;  and  inasmuch  as  she  has  not  been  made  a  party, 
in  toit  in  its  present  form  must  certainly  fail. 

The  only  question  which  remains  is,  whether  or  not  we  ought 
Ogive  the  plaintiff  any  facility  for  the  purpose  of  enabling  him 
^-  carry  on  the  suit  upon  the  basis  of  the  present  plaint,  by 
iDowing  him  to  amend  it,  and  to  make  the  mother  a  party  on 
k  record? 

We  observe  that,  supposing  the  mother  to  be  thus  made  a 
Hotj,  there  is  already  one  issue  of  fact,  and  there  may  arise 
{QiBltions  of  fact  upon  which  she  will  have  a  right  to  bring  evi- 
tenoe  and  to  insist  upon  a  complete  rehearing  of  the  case. 
Uiere  seems  to  be  no  actual  agreement  between  the  parties  as  to 
^  property  which  is  to  be  divided.  And  again  t^e  father, 
lefendant,  has  already  set  up  that  the  plaintiff  is  estopped,  by 
^hal  has  taken  place  between  them  on  a  former  occasion,  from 
claiming  a  partition  of  the  ancestral  estate,  even  assuming  he 
^  that  right. 

The  Courts  below  have  come  to  the  conclusion  that  this 
^tter  of  estoppel  ,is  not  made  out  against  the  plaintiff.     But 

50 
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'<^        aiiqae?uoiiabij  the  mother  would  be  entitled,  if  she  were  ad?i0ed 
L&u^cc?     lo  reqnix^  it,  and  were  Qpoa  the  leeord,  to  hmTO  tfaiU  iasiie  tried 
afrediy  and  to  offer  additional  eiidenee  npon  it.     So  that  if  we 
send  back  this  ease  with  the  Erection  that  the  mother  be  fat 
npon  the  record  in  order  that  the  plaintiff  may  be  enabled  to  eanj 
on  the  init  properl  j,  there  must  neeeaBaril j  be  a  new  trial  in  the 
fint  Conrt  with  regard  to  the  facta  which  oonatitnte  the  genenl 
merits  of  the  case. 

This  being  so,  we  are  bonnd  to  look  at  the  behaYiour  of  tk 
plaintiff  to  satisfj  onrselTCs  whether  or  not  he  is  entitled  to  tb 
indulgence  at  onr  hands.  Now  it  is  quite  dear  that  liehi^ 
from  the  commencement,  as  has  already  been  stated,  not  onif 
omitted  to  put  the  mother  npon  the  record,  but  perasteadf 
refused  to  acknowledge  her  right  to  a  share,  and  has  up  to  tUi 
last  Court  of  Appeal  most  strenuously  fought  out  that  am* 
We  find,  moreover,  that  both  the  Courts  below  are  of  looiii 
with  regard  to  the  character  of  the  contest  between  the  pitwtf 
and  his  father.  The  lower  Appellate  Conrt  says:  **  that  At 
facts  seem  to  show  that  the  plaintiff  is  a  profligate  speaddatt 
whom  his  father  has  attempted  to  control,  and  yet  the  hv 
must  assist  the  extravagant  in  dismemberiog  the  estate  inipite 
of  his  father's  objection.'' 

We  think,  having  regard  to  this  finding,  and  to  all  the  other 
circumstances  of  the  case  which  have  been  referred  to,  that  ft 
ought  not  to  afford  the  plaintiff  any  special  indulgence  in  tv 
matter.  The  suit  cannot  go  on  as  it  is  at  present  firamed,  ii^ 
we  shall  limit  ourselves  to  reversing  the  decision  of  the  lof9^ 
Appellate  Court,  and  dismissing  the  plaintiff's  suit  with  ooiik 
This  decision,  will,  of  course,  be  without  prejudice  to  hiiii^ 
to  bring  a  future  suit  for  partition  making  all  the  intereitrf 
persons  parties  to  it  (1). 

Appeal  allowei 
(1)  See  next  cA^e. 
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ORIGINAL  €IVIL, 


Be/ore  Mr,  Justice  Macpherson. 

^OlIATH  DEY  SIRCAR  and  anotbbb  v.  BROJONATH  DEY  1374 

SIRCAR  AND  ANOTHBB.  Jany,  26. 

Hindu  Law — Partition  by  Sons —  Widow^s  Share, 

rtition  of  the  fkmiljr  property  by  the  sons  after  their  father's  death, 
ler  ia  entitled  to  share  equal  to  that  of  a  son. 

has  before  the  partition  recelTed  property  from  the  father,  either  by 
sill,  amoanting  to  more  than  a  son*s  share,  she  is  entitled  to  nothing 
partition :  if  she  has  received  less,  she  is  entitled  on  partition  to  as 
will  make  what  she  has  received  equal  to  a  son*s  share. 

i  was  a  suit  for  partition  of  joint  family  property.  Oobind- 
r  Dey^  a  Hindu  inhabitant  of  Calcutta,  died  on  2l8t 
7  1871,  possessed  of  considerable  moveable  and  immove- 
roperty^  mostly  situate  in  Calcutta,  and  leaving  him 
nghis  widow  Anundomoyee  Dossee,  one  of  the  defendants, 
ions,  Judoonath  and  Kissorynath,  the  plaintiffs,  and 
ath  Dey,  one  of  the  defendants,  and  one  daughter 
ibini  Dossee.  By  his  will,  dated  12th  September  1870, 
K>inted  the  defendant  Anundomoyee  Dossee  executrix 
',  with  full  authority  and  responsibility  to  perform  certain 
according  to  his  instructions  embodied  in  the  will.  After 
I  provision  for  the  payment  of  various  legacies,  and  for  a 
fund  for  his  great-grandsons,  and  failing  them  his 
er's  sons,  in  a  postscript  to  his  will,  he  made  the  following 
»n  for  his  widow  Anundomoyee  Dossee  : — 
1  the  Company's  papers  which  I  have  purchased  and  kept 
name  of  my  wife,  she  shall  be  able,  when  necessary,  to 
ad  to  this  none  of  my  heirs  shall  be  able  to  make  any 
and  the  ceremonies  of  her  adya-sradda  shall  be  per- 
with  the  proceeds  of  the  sale  of  Company's  papers  of 
ue  of  Rs.  2,000  standing  in  her  name ;  and  the  duties  she 
ijoin  on  her  death-bed  shall  be  performed." 
17th  June  1871,  the  defendant  Brojonath  Dey  Sircar 
ted  a  suit  against  the  defendant  Anundomoyee  Dossee, 
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1^4        praying  that  the  will  of  Grobindch under  might  be  construed  and 
joDoosATH    the  ricrhts  of  the   parties   entitled    under  it   declared:  and  ia 

Dkt  Sibcak  , 

«.  that  suit  a  decree  was  made  on  13th  September  1871,  by  whidi 

DktSibcak.  it  was  declared   that,  subject  to  the  payment  of  the   legacies 
and  the  relisrious  and  other  trusts  directed  by  the  will,  so  far  ai 
the  same  were  valid  in  law,  and  capable  of  being  carried  iofo 
effect,  the  present  defendant   Brojonath  Dey   Sircar  and  tin    j 
present  plaintiffs,  as  the  sons  and  heirs-at-Iaw  of  the  testator, 
were    jointly   entitled  to  his  estate;   and    it   was  further  d^ 
clared   that  the  defendant  Anundomovee  Dossee  was  entitled 
to  the  Company^s  paper  bequeathed  to  her  in  the  postscript  to 
the  will ;  and  it  was  further  ordered  that  the  further  hearii^of 
the  suit  should  be  adjourned  in  order  that  certain  accoonti  ail 
enquiries  should  be  taken  and  made  (1). 

The  defendant  Anundomoyee  did  not  ask  for  maintemMe 
in  that  suit.  The  accounts  and  enquiries,  directed  by  the  deem 
of  13th  September  1871,  were  taken  and  made  by  the  Court,  mi 
on  20th  January  1873,  the  suit  came  on  for  final  disposal  befat 
Macpherson,  J.,  when  an  application,  on  behalf  of  Anundomoje^ 
for  an  enquiry  as  to  what  sum  she  was  entitled  to  for  miio* 
tenance,  was  refused,  and  a  final  decree  was  made  in  the  suit 

The  plaintiffs  now  sued  for  partition  of  the  property  to  wbich, 
by  the  decree  of  13th  September  1871,  they  were  declared  entitled 
jointly  with  the  defendant  Brojonath  Dey  Sircar,  after  reserrisg 
out  of  the  estate  a  sufficient  sum  for  the  purposes  directed  hj 
the  will,  and  confirmed  and  declared  valid  in  law  by  the  decree! 
of  13th  September  1871  and  20th  January  1873,  and  fortlie 
maintenance  of  the  defendant  Anundomoyee  Dossee,  if  necessary. 
The  defendant  Brojonath  Dey  Sircar,  in  his  written  statement, 
stated  that  he  did  not  oppose  a  partition  of  the  property  being 
made,  but  objected  to  any  sum  being  set  apart  for  the  mainte- 
nance of  Anundomoyee,  she  having  been  already  suffidently 
provided  for  under  the  will  of  Gobindch under,  and  also  by  gift 
made  to  her  by  him  during  his  lifetime. 

The  defendant  Anundomoyee  Dossee,  in  her  written  statements 
submitted  that,  in  the  event  of  a  partition  she  was  entitled  to 
have  allotted  to  her  a  share  equal  to  that  allotted  to  each  of  to6 

(1)  See  a  report  of  the  case  in  8  B.  L.  R^  20S. 


XIL]  HIGH  COURT.  381 

of  Gobindch under.     Anundomoyee  had  taken  under  the        1374 
bout  Bs.  14^500^  besides  gifts  to  her  by  her  husband  before  Jodoonath 
latb.   The  question  was  whether  she  was  entitled  to  anytliing     "^  J^^^ 
3r,    The  plaintiff  Judoonath  died  after  the  suit  was  insti-  dkySxrcab. 
» leaving  a  will,  of  which  he  appointed  his  mother  Anundo- 
eDossee  executrix.     Anundomoyee  was,  therefore,  made 
intiff  in  the  suit  as  representing  her  son  Judoonath,  she 
already  a  defendant  in  the  suit. 

.  Macrae,  for  the  plaintiffs,  stated  that  they  were  willing 
ksum  should  be  set  apart  for  the  maintenance  of  the  defendant 
domoyee  Dossee  on  a  partition  of  the  property  being 
to.  He  referred  to  Dayabhaga,  Ch.  iii,  s.  2,  vv.  29,  31 ; 
ihama  Chum's  Yyavastha  Darpana,  480. 

.  Piffard  (Mr.  S.  Davis  with  him),  for  the  defendant 
Dath,  contended  that  the  defendant  Anundomoyee  was 
3d  to  >  nothing  at  all  for  maintenance.  She  had  been 
iy provided  for  by  the  will,  and  an  application  made  by  her 
iquiry  into  her  maintenance  had  been  refused ;  at  any  rate 
she  had  already  received  must  be  taken  into  account — 
uige*8  H.  L.,  171;  Macnaghten's  Cons.  H.  L.,  57. 

.  Lowe,  for  Anundomoyee  Dossee,  contended  that  the  main- 
ce  of  Anundomoyee  was  a  charge  on  the  whole  estate, 
testator  might  have  left  the  property  to  a  stranger,  and 
ed  it  with  his  widow's  maintenance.  The  authorities  cited 
t  apply.  The  widow  is  entitled  to  a  share  equal  to  son's 
She  cannot  ask  for  partition,  but  has  a  right  to  main, 
ce  on  partition ;  see  Macnaghten's  Hindu  Law,  Edition 
73,  55 ;  Cally  Churn  Mullick  v.  Janova  Dossee  (I). 

.  Piffardin  reply. — The  decrees  of  13th  of  September  1871 
Mth  January  1873  give  the  widow  all  the  rights  she  is 
ed  to.  Maintenance  was  not  one  of  the  rights  declared. 
Daight  in  the  former  suit  have  asked  for  maintenance^  but 
id  not.    She  did  apply  to  the  Court  for  an  enquiry  to  be 

(1)  1 1.  J.,  N.  S.,  285. 
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1874       made  as  to  her  maintenance,  and  her  application  was  refased. 
JoDooHATH    She  is  not  entitled  to  a  share  if  she  has  already  received  s 

9.         sufficient  sum  to  maintain  her — Shama  Cham'a  Yjavastha  Btf^ 
Dbt  sibcIb.  pana^  424^  425.     The  utmost  she  could  ask  for  would  be  n 
enquiry  as  to  whether  what  she  has  ^received  is  sufficient 

The  judgment  of  the  Court  was  delivered  by 

Macpherson,  J. — The  first  question  in  this  suit  is  whete 
the  plaintifb  are  entitled  to  have  a  partition  of  the  propei^ 
which  belonged  to  their  father,  and  is  now  held  by  them  joiidf 
with  the  defendant  Brojonath.  It  is  contended  that  by  leuii 
of  what  has  occurred  in  the  former  suit,  the  three  aoos  an 
entitled  to  a  partition,  each  taking  one-third.  On  behalf  of  tki 
mother  Anundomoyee  it  is  said,  that  if  there  is  to  be  a  paiiiti0> 
amongst  her  sons,  she  is  entitled  to  a  share  equal  to  a  loa'i 
share ;  but  it  is  also  argued  that,  under  the  will  of  the  fathflr 
(although  that  will  has  been  partly  set  aside  in  the  other  Bttl)b 
the  estate  is  still  impartible,  and  that  the  grandsons'  mainteniMi 
is  a  charge  on  the  estate.  There  is,  however,  no  doubt  that  ill 
the  clauses  of  the  will  making  the  estate  impartible  (incliidiB{ 
the  one  which  relates  to  the  maintenance  of  the  grandsons)  liivi 
been  set  aside  by  the  decrees  in  the  former  suit 

Mr.  Piffard,  for  the  defendant  Brojonath,  contends  that  Ae 
mother  cannot  now  claim  maintenance,  because  in  the  formersoii 
the  Courts  held  she  was  not  entitled  to  maintenance.  But  altboagi 
the  Court  did  decline  to  make  any  special  provision  for  her  nuii^ 
nance,  it  did  not  say  that  she  no  longer  had  any  right  to  mvA* 
tenance :  and  the  decree  is  in  fact  silent  on  the  subject  SW 
certainly  has  a  right  to  maintenance :  and  as  this  is  so,  andthtf*  i 
is  to  be  a  partition,  the  only  question  is  as  to  the  share  to  irw  \ 
she  is  entitled  in  lieu  of  maintenance. 

As  a  general  rule,  a  mother  is,  on  partition  by  her  sons  9^  I 
tlie  father's  death,  entitled  to  a  share  equal  to  that  of  a  lOi*  , 
There  being  three  sons,  the  property  would,  in  an  ordinary  ctf^ 
bo  divided  into  four  shares,  of  which  one  would  go  to  toe 
mother  for  her  life.  But  the  mother  has,  in  this  partieob^ 
instance,  received  a  considerable  sum  of  money  under  the  ^ 
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the  father.     She  having  been  thus  in  some  degree  provided  for        1874 
f  her  husband,  the  question  arises  whether  she  is  entitled  to   Joikmvath 
ij,  and,  if  to  any,  what  share.     I  entertain  no  doubt  that  the  •- 

lie  in  such  a  case  is  that  the  mother  is  entitled  to  such  a  share  Dbt  Siroah. 
I,  taken  with  what  she  has  already  received  from  her  husband, 
riU  give  her  a  share  equal  to  the  share  of  a  son.  If  under  the 
rill  Annndomoyee  has  already  received  more  than  such  a  share, 
he  is  now  entitled  to  nothing  further.  If  she  has  received  less, 
he  18  entitled  to  the  difference  between  what  she  has  already 
(iedved  and  the  share  of  a  son. 

The  Hindu  law  on  the  subject  is  the  same  in  principle  in  the 
aie  of  a  partition  between  a  father  and  his  sons  in  the  mother's 
Ibtime,  and  in  the  case  of  a  partition  between  sons  after  the 
hidi  of  the  father.  And  there  is  clear  authority  for  saying 
hift  in  the  case  of  partition  in  the  father's  life,  the  rule  is  such 
tt  I  have  indicated.  In  the  Yyavahara  Mayukha,  Ch.  iv,  s.  4, 
r.  U,  it  18  said : — *'  In  a  case  of  equal  partition  between  a  father 
lad  his  sons,  a  share  belongs  also  to  the  wife ;  says  Yajna- 
nlkya: — *  If  he  make  the  allotments  equal,  his  wives,  to  whom 
iosqMurate  property  had  been  given  by  the  husband  or  the  father- 
b-lawy  must  be  rendered  partakers  of  like  portions.'  If  any 
bad  been  given,  they  are  only  to  get  half,  for  he  adds,  '  or  if 
K&y  had  been  given,  let  him  assign  the  half.'  The  half,  mean- 
iig  so  much  as  with  what  had  been  before  given  as  separate 
property  (siridhan)  will  make  it  equal  to  a  son's  share.  But  if 
W  property  be  [already]  more  than  such  share,  no  share 
[belongs  to  her.]"  Again  in  the  Dayabhaga,  Ch.  iii,  s.  2,  v.  31, 
It  k  said : — ^^  The  equal  participation  of  the  mother  with  the 
kethren  takes  effect  if  no  separate  property  had  been  given  to 
tte  woman.  But  if  any  have  been  given,  she  has  half  a  share. 
Aad  if  the  father  make  an  equal  partition  among  his  sons,  all 
Ae  wives  who  have  no  issue  must 'have  equal  shares  with  his 
^^1^  ...••'  To  a  woman  whose  husband  marries  a 
*(QOiid  wife,  let  him  give  an  equal  sum  as  a  compensation  for 
w  supersession,  provided  no  separate  property  have  been 
"^wed  on  her,  but  if  any  have  been  assigned  let  him  allot 
bait"'  On  this  Mahecvara  has  the  following  commentary  on  the 
^ords,  «  Let  him  allot  half."  "  The  allotment  of  a  moiety  implies 
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1874       that  the  other  moiety  is  completed  by  the  woman's  sepantc 
JoDooHATH   property.     Else  so  much  only  should  bo  given  as  will  mtb 
9,         her  allotment  equal  to  the  sons.'*    So  in  Colebrooke's  Digest 
DktSircab.  Bk.  Y;  8.  2,  y.  87,  as  regards  presents  to  be  given  to  aseooM 
wife : — '^  To  a  woman  whose  husband  marries  a  second  wife,  mint 
be  given  an  equal  present  on  that  second  marriage,  or  equal  (9 
what  the  new  wife  shall  receive  on  the  nuptials,  if  shelud 
herself  received  none  of  the  wealth  usually  given  to  womeo,* 
but  if  such  wealth  liad  been  delivered  to  her,  she  is  held  enti- ; 
tied  only  to  a  moiety  or  part  of  the  gift  at  the  second  weddiDg."  \ 
In  the  note,  Jagaunatha  says : — ^*  Moiety  (ardha)  in  the  mat- 
culine  gender  signifies  part  in    general,  not   equal  parts,  or 
exact  half,  which  is  signified  by  the  same  word  in  the  neater  - 
gender." 

I  think  these  authorities  show,  and  the  reason  of  the  HaBf 
would  lead  to  the  same  conclusion,  that  the  expression  ^'htif* 
as  applied  to  the  share  to  be  taken  by  a  wife  or  mother  b  not 
to  be  read  as  meaning  '^half  literally,  but  as  meaning  nek 
portion  as  may  with  wliat  she  has  already  received  give  her  an 
equal  share.  Altogether,  I  have  no  doubt  that,  according  to 
Hindu  law,  the  mother  is  entitled  to  as  much  as,  and  no  mon 
than,  will  make  what  she  in  the  whole  received  from  her  bos- 
baud's  estate  equal  to  a  son's  share. 

The  decree  will  direct  an  enquiry  as  to  the  value  of  tbe 
property  not  disposed  of  by  so  much  of  the  father's  will  tf  Im> 
been  declared  valid, — that  is  to  say,  the  value  of  the  propertf 
divisible  now  must  be  ascertained,  as  also  the  value  of  tbe  1 
property  received  by  the  mother  from  the  father  or  under  hii 
will.  If  it  shall  appear  that  what  she  has  received  under  tli6 
will  and  otherwise  from  the  father  is  less  than  a  son's  share,  w 
much  shall  be  allotted  to  her  as  will  make  her  share  equal  to  t 
sou'^  shai'e. 

By  consent  the  family-house  (No.  30)  is  not  to  be  partitioo^u 
or  included  in  the  inquiry.  The  directions  contained  in  th 
decreed  in  the  other  suit  must  be  attended  to  and  carried  out, 

and  of  course  the  partition  can  be  only  of  such  property  tf  ^ 
not  ret^uired  for  that  purpose.  This  suit  is  to  be  taken  ^ 
supplemental  to  the  former  suit,  and  all  further  proceedings  wu»t 
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lered  as  taken  in  both  suits.     No  order  will  be  made  as        1874 
»t  present  ^^^fiT. 

9, 

leys  for  the  plaintiffs :  Messrs.  Gray  and  Sen.  ]>„  Sxboab. 

Qeys  for  the  defendant  Brojonath  Sircar :  Messrs.  Rogers 

Qey  for  the  defendant  Anundomoyee  Dossee :  Baboo  i 

*ose. 
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liWAN    SINGH   ANi>   OTHERS    (Plaintipps)  V,  MAHARAJA  P.  C.* 

JHESHUR  BUKSH  SINGH  BAHADOOR  (Dbtbndakt).  1872 

June  8. 


teal  from  the  High  Court  of  Judicature,  North- Western  Provinces, 

Agra.] 

'Ill  of  1859,  s.  14 — Jurisdiction — Suit  for  Land — Res  Judicata. 

ght  a  suit  in  the  Court  of  S  against  B  for  certain  land  as  being  an 
to  an  estate  in  the  district  of  S,  B  claimed  it  as  being  part  of  his 
the  district  of  O,  to  which  district  he  alleged  the  land  had  in  a  former 
been  found  to  belong.  The  Court  of  S  held  that  the  land  was  an 
to  A^s  estate  in  the  district  of  'S'.  In  a  subsequent  suit  brought  by 
Court  of  O  against  A  for  the  land  to  which  the  subject  of  the  former 
>een  found  to  be  an  accretion, — Held,  that  the  holding  in  tht'  former 
sarily  decided  that  the  land  claimed  by  B  was  in  the  district  of  S^ 
ifore  that  the  Court  of  G,  under  Act  VIII  of  1859,  s.  14,  had  no 
>n. 

£AL  from  a  decision  of  the  High  Court  at   Agra,  dated 

lugust    1867,    reversing    a  decision    of    the    Principal 

Ameen  of  Ghazeepore,  on  the  ground  that  he  had, 

»  14,  Act  yill  of  1859,  no  jurisdiction  to  entertain  the 


n^'^SiR  James  W.  Col  vile,  Sir  Montague  £.  Smith,  and  Sib 

Robert  P.  Collier. 
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i87g  In  a  former  suit  brought  in  the  Shahabad  Court  hj  the  fm- 

HALW/ 
SlSIOH 


AHALWAH    ggjj^  defendant,  Maharaja  Muheshur  Buksh  Singh  against  tk 


*•  present  plaintiffs,  the  Maharaja  claimed  as  an  accretion  to  Us 

[UHB8HUB    settled  estate  in  the  district  of  Shahabad  certain  land.wiiieli 

K8H    SlROH 

AHADooB.  was  colored  yellow  in  a  map  produced  in  that,  and  also  in  tie 
present  suit  (1).  The  defence  then  raised  was  that  thia  yellow 
land  was  not  alluvial  at  all,  but  had  been  all  along  part  of  tlie 
defendants*  (the  now  plaintiffs')  estate  in  Ghazeepore,  or  if  allu- 
vial, that  it  was  an  accretion  to  that  estate.  An  objeetioB 
was  also  raised  to  the  jurisdiction  of  the  Shahabad  Coort^OB 
the  ground  of  a  decision  on  the  point  by  the  Colleetor  of 
Ghazeepore;  this  objection,  however,  was  overruled.  Both  tke 
Friocipal  Sudder  Ameen  and  the  High  Court,  on  appeal, heldtkat 
the  yellow  land  was  an  accretion  to  land  to  the  west,  which  wis 
colored  green  in  the  map,  and  that  it  was  part  of  the  Mahanjih^  j 
settled  estate  in  Shahabad.  i 

The  present  suit,  which  was  instituted  after  the  date  of  Ait    j 
decision,  was  brought  in  the  Court  of  the  Principal  So^ 
Ameen  of  Gazeepore  to  establish  the  plaintiffs'  title  to,  in 
to  obtain  possession  of,    the  land  colored  green  in  the  above- 
mentioned  map,  as  being  part  of  their  Ghazeepore  estate. 

To  this,  in  addition  to  contesting  the  suit  on  the  meritB,  the 
Maharaja  objected  that,  under  s.  14  of  Act  VIII  of  1859,  th« 
Principal  Sudder  Ameen  of  Ghazeepore  had  no  jarisdicti* 
after  the  decision  of  the  High  Court  of  Calcutta. 

The  Principal  Sudder  Ameen,  however,  decided  intheplai^^* 
iffs'  favor  both  on  that  ground  and  on  the  merits  so  far  tf  ^ 
portion  of  the  land  was  concerned,  but  his  decision  was  reveno^ 
on  appeal  by  the  High  Court  at  Agra.  The  judgment  of  th* 
High  Court,  so  far  as  it  related  to  the  question  of  jurisdieti^B* 
was  in  the  following  terms  : — 

"  The  clftim  in  the  present  suit  is  to  obtaia  a  declaration  of  right ^'^ 
and  possession  of,  the  plot  of  land  colored  green,  lying  immedi»t^3 
to  the  north-west,  west,  and  soutli-west  of  the  land  colored  yello^» 
which  was  the  suhject  of  the  former  suit,  and  to  the  east  of  ltndwlud»» 
admittedly,  belon«;8  to  the  defendant. 

(1)  A  copy  of  this  map  will  be    appeal  before    the  Privy  (kiO^ 
found  in  a  report  of  that  case,  on    9  B.  L.  R.,  150. 
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t  is  eontended  that  the  land  in  soit  is  not  situated  witLin  the        1872 

lietioB  of  the  Coorts  of  these  provinoes,  and  that  it  has  been  so  Paralwan 

Iged  bj  competent  authority.  "[|f" 

Ne  are  constrained  to  admit  the  validity  of  this  plea.    We  agree  ^'^"^hub 

the  High  Court  of  Calcutta,  and  wiih  the  First  Division  Bench  Buksh  Sihob 

Bahadoob. 
[lis  Court,  that  the  Boundary  proceedings  in  the  Court  of  the 

«tor  of  Ghazeepore  did  not  debar  the  Principal  Sudder  Ameen  of 

abad  from  considering  and  disposing  of  the  question  of  jurisdiction, 

h  was  raised  before  him.     The  Principal  Sudder  Ameen  of  Shoha- 

oonsidered  the  decision  of  the  question  of  jurisdiction  involved  in 

letermlnation  of  the  issues  raised  on  the  merits.     He  held  (as  we 

rstand  his  judgment)  that  the  land  then  in  suit  was  situated  with- 

le  local  jurisdiction  of  the  Sliahabad  Court,   because  it  was  an 

ition  to  estates  lying  within  the  area  of  the  local  jurisdiction  of 

Court.    He  held  that  the  land  then  in  suit  was  formed  by  gradual 

rtioQ  ;  that  it  had  accreted  to  the  land  lying  immediately  to  the 

of  ity  which  land  he  considered  (as  we  think  erroneously)  to  have 

admitted  to  belong  to  the  then  plaintiff  as  a  part  of  his  estates  in 

tabad.     Now  this  land,  immediately  to  the  west,  is  the  land  colored 

1,  which  is  the  subject-matter  of  tlie  present  suit. 

[oasmachy  then,  as  the  land  colored  yellow,  the  subject-matter  of 

brmer  suit,  was  held  to  be  within  the  local  jurisdiction  of  the  Court 

hahabad,  because  it  was  an  accretion  to   the  land  colored  greeD, 

ure  constrained  to  admit  that  there  has  been  an  adjudication  by 

potent  authority  as  to  the  situation  of  the  land  now  in  suit  with 

ect  to  jurisdiction  which  bars  the  cognizance  of  this  suit  by  the 

rts  of  the  Provinces.     We,   therefore,  annul   the  decision  of  the 

letpftl  Sudder  Ameen  of  Ghazeepore,  and  direct  that  the  plaint  be 

«ted.'' 

from  this  decision  the  plaintiffs  appealed  to  Her  Majesty  in 

imcil. 

Mr.  Field,  Q.C.,  and  Mr.  Leith  for  the  appellants. 

Srfi,  Palmer,  Q.C.,  and  Mr.  Doyne  for  the  respondent. 

It  is  unnecessary  to  refer  to  the  merits  of  the  case,  the  judg* 
^^  being  restricted  to  the  preliminary  point  of  jurisdiction. 

fkeir  Lordships  gave  the  following  judgment : — 

^6  question  with  which  their  Lordships  have  at  present  to 
I  ia  that  upon  which  the  judgment  of  the  High  Court  of  the 
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I87g       North-Westem  Provinces,  which  is  under  appeal,  hw 

^^Snio^*"   proceeded,  rtr.,  whether  the  Ghazeepore  Courts  had  jui 

^'         to  try  the  cause,  having  regard  to  the  14th  section  of  t 

MAHARAJA  

MuHBSHUR  of  Procedure?     That  article  is  in  these  words  (reads  s. 

Bahaooob.       The  High  Court  of  Agra  have  come  to  the  conclusi 
that  section  was  a  bar  to  the  present  suit,  and  that  it  w 
duty  to  act  under  the  latter  part  of  the  clause  in  q 
Their  Lordships  are  of  opinion  that  that  was  a  correct 
upon  the  section  as  applied  to  the  facts  of  this  case. 

The  question,  as  it  seems  to  their  Lordships,  is  what 
res  decisa  in  the  former  case  ?  In  that  suit  an  object 
taken,  similar  to  that  which  is  taken  in  this  suit,  to  the  ^ 
tion  of  the  Shahabad  Court.  It  was  treated  as  if  the 
dispute  was  within  Zilla  Ghazeepore,  or  an  accretion 
in  the  possession  of  the  defendants,  which  belonged 
Ghazeepore,  and  it  was  contended  that  by  reason  of  a 
decision  of  the  Collector  of  Ghazeepore,  the  latter  part 
section  applied,  and  that  the  Court  of  Shahabad  had  i 
diction  to  entertain  the  suit.  That  was  decided  agai 
defendants  in  that  suit,  who  are  the  plaintiffi  and  ap 
in  this  suit. 

In  order  to  decide  that  case,  the  Principal  Sudder 
who  was  the  Judge  of  first  instance,  thought  it  advisabl* 
the  question  of  jurisdiction,  together  with  the  merits  of 
and  he  came   to  the  conclusion  that  the  whole  of  i 
colored  yellow  in  the  map  which  has  been  produced 
suits, — and  it  is  the  most  favorable  way  of  putting  t 
for  the  appellants  to  suppose    that  nothing  but  that  1 
then  in  dispute, — was  an  accretion  to  the  plaintiff,  the  ] 
ja's  settled  estate  in  Shahabad.     That  decision  was  co 
by  the  High  Court.     It  then  came  here  upon   appeal,  s 
Board,  confirming  generally  the  decisions  of  the  two 
held  that,  treating  the  whole  of  the   yellow  land  as 
accretion,  there  were  grounds  for  giving  a  portion  of  i 
defendants,    the    present  appellants,    as  an  accretion  1 
land,  which  had  formerly,   at  all  events,  been  in  Ghaz 
but  that  the  other  land,  the  portion  on  the  other  6id( 
line  which  they  drew,  was  to  be  treated  as  an  accretion 
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I  marked  green ;  and  that  the  plaintiff,    the  Maharaja,  in        1872 
t  suit,  was  entitled  to  recover  that  as  an  accretion  to  his    Pahalwav 
led  estate;  affirming,  therefore^  with  the  above  exception,         «. 
that  had  been  done  by  the  Courts  below,  viz.,  that  the  land   MaHKSHUB 
I  allnvial  land,  and  that  it  was  an  accretion  to  the  settled   bauaooob. 
ite  of  the  plaintiff  in  Siiahabad. 

!fow,  no  doubt,  it  might  be  possible  to  suppose  cases  in  which 
decision  as  to  the  accretion  might  not  necessarily  be  a 
irion  that  the  land  to  which  it  was  accreted  was  within  the 
il  jurisdiction  of  the  Court  which  had  dealt  with  it.  But  all 
Be  questions  must  be  tried  with  respect  to  the  subject-matter 
the  particular  suit.  And  it  seems  to  their  Lordships  impos- 
6,  in  construing  the  section  with  reference  to  what  was  in 
le  in  the  former  suit,  to  come  to  any  other  conclusion  than 
fcthe  decision  did,  by  necessary  implication,  find  that  the 
en  land  was  within  the  settled  estate  of  the  Maharaja  in 
ihabad.  He  came  as  plaintiff  into  Court ;  he  claimed  the 
)Ie  of  the  land  as  an  accretion  to  his  settled  estate  in  Shaha- 
L  From  the  map  and  the  evidence,  it  is  obvious  that,  if  an 
retion  to  his  land,  it  could  be  an  accretion  to  nothing  but  the 
«n  land.  The  accretion  was  found  to  be  an  accretion  to  his 
d  in  the  settled  estate  of  Shahabad,  and  that  proposition 
«88arily  implied  that  the  green  land  was  a  part  of  the  settled 
ate  in  Shahabad. 

It  seems,  therefore,  to  their  Lordships  that  the  decision  of 
>  High  Court  of  the  North-Western  Provinces  was  correct, 
i  that  being  the  case,  their  only  duty  is  to  advise  Her  Majesty 
dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
Agent  for  appellants  :  Mr.  Wilson. 

m 

Agents  for  respondent:  Messrs.  Burton,  Veates,  and  Hart. 
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P.  c.*  RAMALAKHSHMI  AMMAL  (Dbfbiidaiit)  v.  SIVANANANTHA 

1872  PERUMAL  SBTHURAYER  (Plaiktiff). 

March  I  A, 

1«,  *• 
April  20  [On  Appeal  from  the  High  Court  of  Judicature  at  Madraa.] 


Hindu  Law— Impartible  Zlemindari^Inheritance'-'Castom'^Evidaiee, 

Bj  the  general  Hindu  law  where  a  subject  of  inheritance  is  from  itsnttov 
indivisible,  and  can  therefore  descend  to  one  onlj  of  several  sons,  the  noeei' 
sion  as  between  sons  bj  different  wives  (other  than  the  first  wife)  of  eqml 
caste,  is  to  be  determined  by  the  priority  of  birth  of  the  sons,  and  not  bj  ths 
priority  of  marriage  of  their  respective  mothers;  and  therefore  with  respect  to 
the  succession  to  an  impartible  zemindari  in  the  district  of  Tinnevellj  in  tb 
presidency  of  Madras,  the  son  of  the  third  wife  is,  in  the  absence  of  proof  flf 
any  special  custom  or  family  usage  to  the  contrary,  to  be  preferred  as  hdr  1» 
a  subsequently  bom  son  of  the  second  wife. 

A  special  usage  modifying  the  ordinary  law  of  succession  must  be  ttoait 
and  invariable,  and  must  be  established  to  be  so  by  clear  and  unambigiMi 
evidence. 

Appeal  from  a  decision  of  the  Madras  High  Court  (Scodand, 
C.J.,  and  Holloway,  J.),  dated  the  12th  of  February  1866  (I) 
reversinor  a  decision  of  the  Judge  of  Tinnevelly^  dated  the  24tk 
of  August  1864. 

The  suit  was  brought  to  recover  an  impartible  zemindari  caileJ 
Urkadu,  in  Tinnevellj,  which  the  plaintiff  claimed  as  the  eldest 
son  of  the  late  zemindar,  Kolalinga  Sethurayer.  The  latter 
had  married  three  wives:  the  first  of  whom  died  without  issae; 
the  second  wife  was  the  defendant  Bamalakshmi  AmmaI,vlio 
opposed  the  plaintiff's  claim  on  behalf  of  her  minor  son  Motto 
Bamalinga  Sethurayer ;  and  the  third  wife  was  the  plaintif* 
mother. 

The  plaintiff  claimed  to  succeed  under  an  alleged  fsnillj 
custom  of  primogeniture,  and  also  under  the  general  Hindu  kw 
of  succession.     The  defendant  on  the  other  hand  contended  tbs^ 

*  Present: — Thb  Right  Hon'ble  Sib  J.  W.  Colyilb,  Sik  Mortagvs 

£.  Smith,  and  Sib  R.  P.  .Collibb. 

(1)3  Mad.  H.  C.  Rep.,  75, 
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liough  younger  than  the  plaintiff,  was  the  rightful  heir,        1872 
larriage  having  been  prior  to  the  marriage  of  the  plaint-      Ram a- 
er«  Ammal 

idge  of  Tinnevelly  decided  in  favor  of  the  defendant's  Sivananav- 
the   High   Court  reversed   that  decision ;    and   the  Sbthubatbb. 
;    thereupon  preferred   the  present    appeal  to    Her 
in  Council. 

Palmer,  Q.C.,  and  Mr.  Bowring,  for  the  appellant 

dth  and  Mr.  Grady  for  the  respondent. 

lowing  authorities  were  referred  to  : — Menu's  Inst,  Ch. 
5—107,  and  122—125;  Colebrooke's  Dig.,  Bk.  v,  Ch.  i, 
I ;  1  Strange's  Hindu  Law,  p.  5^  ;  Strange's  Manual, 
Bhujangrav  bin  Davalatrav  Ghorpade  v.  Malojirau  bin 
av  Ghorpade  (1),  and  Sivanananga  Perumal  v.  Muttu 
fa  Sethurayer  (2). 

LiOBDSHiPS  gave  the  following  judgment : — 

an  appeal  from  the  High  Court  of  Madras  in  a  suit 
be  question  of  the  right  of  succession  to  an  impartible 
i   called   Urkadu,   in  Tinnevelly.      The  litigants  are 

by  different  wives  of  Kolalinga  Sethurayer,  the  late 
. 

iga  Sethurayer,  who  was  a  Hindu,  married  three 
l?he  first,  Kanthunathi  Ammal,  had  not  child.  His 
^es  were  Bamalakshmi  Ammal,  the  mother  of  Muttu 
;a  Sethurayer  (the  appellant),  and  Vellaithai  Perumal 
the  mother  of  Sivananantha  Perumal  Sethurayer  (the 
nt). 

gh  the  mother,  Bamalakshmi,  is  appellant  as  guardian 
ion,  it  will   be   convenient   to   speak   of    him   as  the 
,  and  of  the  other  claimant  as  the  respondent, 
arriages  of  the  two  mothers  took  place  on  the  same  day 
1836,  but  at  different  hours ;  and  the  priority  in  time  of 
rriages  was  a  subject  of  contest  in  the  suit.    The  Courts 

Bom.  H.  C.  Rep.,  161.  (2)  3  Mad.  H.  C.  Rep.,  75. 
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1872        in  India  have  held  that  the  marriage  of  the  appellant's  mother 
Kama-      was  first  solemuizcd^  and  that  she,  therefore,  in  order  of  tiDM^ 
Ammal      was  the  second  wife,  and  the  respondent's  mother  the  third  wi6, 
Sivahanan-  of  the  zemindar.     In  the  view  their  Lordships  take  of  this  cue, 
Srthubatbk.  it  is  not  necessary  to  consider  the  correctness  of  this  finding,  and 
they,  therefore,  adopt  it  in  dealing  with  the  present  appeal 

It  appears  that  at  the  date  of   the  marriages  the  appelltnft 
mother  was  a  child,  only  ten  years  old,  whilst  the  mother  of  tin 
respondent  was  a   girl   of  sixteen.     The  respondent,  as  migirt 
naturally  be  expected  from  the  relative  ages  of  the  motlieri^    ■ 
was   born  many  years  before  the  appellant,  and  he  seeb  to    , 
recover  the  zemiudari  in  this  suit  as  the  first-born  son  of  (ke 
zemindar.     The  appellant  resists  his  claim  on   the  ground  tbft    i 
he,  as  the  son  by  the  earlier  marriage,  is  the  rightful  heir.   Iba 
question  is  thus  raised  whether  the  son  of   the  second  wife, 
although  born  after  the  son  of   the  third  wife,  is  entitled  to 
inherit ;  in  other  words,  whether  the  priority  in  birth  of  flitt 
sons,  or  the  priority  in  the  marriages  of   their  mothers,  boA 
being  of  the  same  caste,  is  to  prevail  in  determining  the  sacett- 
sion  to  an  im[>artible  zemindari  in  this  district  of  Madras. 

It  appears  from  the  pleadings  and  issues  that  the  respondent, 
the  first-born  son,  relies  on  the  general  Hindu  law  of  succession, 
and  on  the  custom  of  the  family,  which  he  afiSrms  to  be  in 
accordance  with  it. 

The  appellant  alleges  that,  by  the  custom  of  the  district,  be 
is  entitled  to  the  succession,  and  he  also  denies  that  the  genenl 
Hindu  law  is  in  favor  of  the  respondent's  claim. 

Their  Lordships  are  fully  sensible  of  the  importance  and 
justice  of  giving  effect  to  long  established  usages  existing  in 
particular  districts  and  families  in  India,  but  it  is  of  the  essence 
of  special  usages,  modifying  the  ordinary  law  of  succession,  tbs^ 
they  should  be  ancient  and  invariable  :  and  it  is  further  essentiil 
that  they  should  be  established  to  be  so  by  clear  and  unsmbi- 
guous  evidence.  It  is  only  by  means  of  such  evidence  that  tbe 
Courts  can  be  assured  of  their  existence,  and  that  they  posseO 
the  conditions  of  antiquity  and  certainty  on  which  alone  tbetf 
legal  title  to  recognition  depends. 

In  the  present  case  their  Lordships  agree  in  opinion  with  tbe 
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{h  Court  that  the  appellant  has   failed  to  prove  the  special        1872 
torn  which  he  undertook  to  establish.  Rama- 

LAKH8BMI 

.t  appears  from  the  record  that,   in  1861,  during  the  life  of      ammal 
ir  father,  the  late  zemindar,  the  appellant   brought  a  suit  in  Siyan anav- 
I  Civil  Court  of   Tinnevelly   against  the  present  respondent  Sbthurayuu 
have  his  right  to  the  succession  declared.     He  founded  his 
im   on    the    usage  in  his  father's  zemindari    and    ''other 
abdaris.''    The  present  respondent  then  relied,  as  he  still 
es,  on  the  general  Hindu  law  and  the  usage  of  the  family, 
le  Civil  Judge  was  of  opinion  that  the  evidence  to  support  a 
nily  usage  was  insufficient  for  the  purpose,  but  he  thought 
sre  was  sufficient  proof  of  a  usage  prevailing  amongst  the 
nindars  of  the  district  that  the  son  of  the  senior  wife  was  to 
Boeed.     The  decision  of  this  Judge  in  favor  of  the  present 
pellant  Mbears  to  have  been    reversed  on  appeal,  on  the 
sand  thairthe  suit  was  not  maintainable  during  the  life  of  the 
lier;  but  it  has  been  necessary  to  advert  to  the  suit,  because 
}  evidence  taken  in  it  has  by  consent  been  brought  into  the 
sent  suit,  and  is  the  only  evidence  in  it. 
This  evidence  consisted,  so  far,  as  proof  of  the  family  usage 
(Ut,  principally  of  the  testimony  of  the  late  zemindar  himself, 
10  was  a  party  to  the  declaratory  suit,  and  evidently  he  is 
ta trustworthy  witness,  for  whilst  in  that  suit  he  espoused  the 
186  of   the   present  appellant,   and  gave   evidence    of  the 
oily  usage  in  his  favor,  he  had  some  years  before,  and  after 
ii  sons  were  bom,  given  equally  strong  evidence  of  a  custom 
I  other  way  in  support  of  the  claim  of  the  present  respondent, 
is  obvious  that  the  zemindar's  testimony  was  influenced  by 
partiality  for  one  son  or  the  other  at  the  time  of  giving  it, 
I  is  thus  entirely  untrustworthy.     The  other  evidence  is 
ifiicting  and  wholly  insufficient  to  establish  any  family  custom, 
leed,  in  the  present  suit  both  the   Courts  in  India  have  so 
;arded  it. 

rhen  with  respect  to  the  usage  of  the  district  set  up  by  the 
reliant,  the  only  evidence,  apart  from  the  conflicting 
^mony  just  referred  to,  which  appears  on  the  record,  is  a 
tement  of  certain  declarations  alleged  to  have  been  made  by 
^^  zemindars  under   the    following   circumstances.     In  the 

52 


Collector's  letter  to  the  Secretary  of  the  Board 
opinions  of  twenty  temiadars  and  poligara  were 
copies  of  which  he  sent,  giving  also,  at  the  Bam 
abstract  of  them  in  his  letter.  It  seetna  that  the 
Wards  acted  upon  the  opioioas  thus  obtained. 

The  only  evidence  offered  of  these  opinioDS  was 
letter  and  abstract  of  the  Collector,  and  objecUons  1 
to  its  receptioD  in  proof  of  the  custom. 

CoDsiderable  and  perhaps  andue  laxity  in  admit 
ments  has  been  sometimes  allowed  by  the  Indian  Cc 
their  Lordships  consider  that,  whilst  it  may  not  be  d( 
all  coses,  to  apply  strict  and  technical  rules  to  the  ac 
of  evideoce  in  the  Courts  in  India,  the  substantial  pri 
which  the  authenticity  and  value  of  all  evidence  i 
be  observed.  Cue  of  these  principles  is  that  the  bes 
of  which  the  subject  is  capable  ought  to  be  prodn 
absence  reasonably  accounted  for  or  explained,  before 
and  inferior  evidence  is  received,  Tl^re  seems  to  be 
in  this  case  why  the  zemindars  or  some  of  them  migh 
been  called  as  witnesses,  when,  of  course,  they  would 
subject  to  cross-examination  ;  but  not  only  were  none 
but  even  their  written  opinions,  as  they  gave  them, 
produced.  Their  Lordships  consider,  agreeing  wit) 
Court,  that  the  only  evidence  offered,  viz.,  the  Collec 
and  summary,  was  not  properly  admissible,  and  ii 
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se  vouched,  differed  from  the  majority,  and  declared  that  the        ^^^ 
!8t  son,  although  by  the  junior  wife,  would  succeed.     It  is    ,.^*J^, 
e  that,  for  the  reasons  already  given,  much  reliance  cannot      Ammal 
placed  on  his  statement,  but,  so  far  as  it  may  be  of  any   SiYANAirAir- 
ae,  it  negatives  the  alleged  custom,  at  all  events  as  one  Skthuratbr. 
vailing  in  his  own  caste  and  zemindaii. 
t  was  insisted  by  the  learned  Counsel  for  the  appellant  that 
fact  that  the  priority  of  the  marriages  of  the  second  and 
rd  wives  was  made  a  question  in  the   declaratory  suit  and  in 
i  suit  and  strongly  contested,  indicated  an  impression  on  the 
ids  of  the  litiorants  that  a  custom  existed  to  the  effect  alleired 
the  appellants,  for  if  there  were  no  such  custom,  the   contest 
iothe  priority  of  the  marriages  was  immaterial.     At  first 
lii  this  seemed  to  be  so.     But  the  inference  from  it  is  greatly 
ikened,  if  not  destroyed,  by  the  consideration  that  in  the 
laratory  suit  brought  in  the    zemindar's    lifetime,  and  to 
ichhe  was  a  party,  the  zemindar  himself,  contrary  to  his 
mer  view,  set  up  the  custom  which  would  give  the  succession 
the  appellant,  whom  he  was  then   supporting,  in  opposition 
the  respondent,  his  eldest  son.     When  the  father,  from  what« 
IT  motive,  put  forward  this  view  of  the  custom,  it  was  natural 
t  the  fact  of  the  priority  of  the  marriages  should  be  made 
aestion  in  the  suit,  as  well  as  the  nature  of  the  custom. 
The  attempt  on  both  sides  to  prove  a  special  custom  having 
ed,  it  remains  to  consider   what  is  the  general  Hindu  law 
»licable  to  this  disputed  succession. 

Fhe  case  stands  in  this  respect  in  the  same  category  as  that 
the  appeal  relating  to  the  zemiudari  of  Shivagunga,  which 
I  decided  by  this  Board  in  1863  (1).  Their  Lordships,  in 
ing judgment  in  that  appeal,  say: — ^^  The  zemindari  is  in 
!  nature  of  a  principality,  impartible,  and  capable  of  enjoy- 
nt  by  only  one  member  of  a  family  at  a  time ;  but  whatever 
^estions  of  a  special  custom  of  descent  may  heretofore  have 
SQ  made  (and  there  are  traces  of  such  in  the  proceedings), 
B  role  of  succession  to  it  is  now  admitted  to  be  that  of  the 
Qeral  Hindu  law  prevalent  in  that  part  of  India,  with  such 

(1)9  Moore's  I.  A.,  539 ;  see  p.  588. 


2  BKNGAX.  LAW  KEFOKTS.  [VOL.  XIL 

_1872 qualifications  only  as  flow  from  the  impartible  character  of  die 

^^^^'      subject."    Such^  also,  must  be  the  rule  of  sacceesion  to  be 
ammal      applied  in  the  case  now  under  appeal. 

tanahak-  The  High  Court,  in  their  judgment  in  the  present  cue, 
THUBATBiu  dcclare  that  ^'  no  work  of  authority  or  decision  "  had  been  citel 
or  found  directly  giving  the  rule  of  descent.  That  this  ahooU 
be  so  may,  perhaps,  be  explained  by  the  fact  that  succefloon 
by  primogeniture  is  the  rare  exception  to  the  ordinary  role  in 
Hindu  families,  taking  place  only  upon  the  descent  of  aoott 
impartible  subject,  as  a  raj  or  office;  and  that  inmoitcaMi 
of  the  kind  there  has,  probably,  been  found  some  local  or  family 
usage  regulating  such  descent. 

If,  however,  it  really  be  that  the  rule  of  succession  ii not 
directly  declared  in  books  of  authority,  or  in  decided  ciMi^ 
then  it  must  be  deduced  from  those  rilles  which  are  settled,  oi 
the  principles  on  which  they  are  founded.  The  learned  Coonid 
on  both  sides  referred  to  various  texts  with  this  view;  miit 
appears  to  their  Lordships  that  many  of  these  supply  authootf 
from  which  the  law  may,  with  reasonable  certiunty,  be  infend 
and  declared. 

One  great  rule  of  religion  binding  upon  every  Hinda  ■ 
the  duty  of  having  a  son,  not  only  for  the  sake  of  the  spiiitnl 
benefits  he  obtains  for  himself  by  his  birth,  but  becaoM  Im 
thereby  discharges  the  pious  debt  he  owes  to  his  aneestoA 
And,  as  a  consequence  naturally  flowing  from  this  laW|  the 
first-born  son  is,  throughout  the  books  of  authority,  treated  ii 
pre-eminent  amongst  his  brothers,  and  held  to  be  entided  to 
many  special  privileges.  It  will  be  found,  from  nnmetov 
authorities  and  instances,  that,  although  the  father^s  propertyibf 
the  general  rule,  descends  upon  all  his  sons,  yet,  wheneTerit 
becomes  necessary  to  make  a  distinction,  precedence  is  given  ti 
the  first-born.  Thus,  Menu,  after  laying  down  the  cardioal  rib 
of  succession  that  brothers  divide  the  paternal  property  taoif 
them, adds: — "  The  eldest  brother  may  take  entire  posseiBO"* 
the  patrimony ;  and  the  others  may  live  under  him  as  they  li^ 
under  their  father,  unless  they  choose  to  be  separated;"  Cki^ 
s.  105.  '^  By  the  eldest,  at  the  moment  of  his  birth,  the  hA^ 
having  begotten  a  son,  discharges  a  debt  to  his  own  progenitoi^ 


b 
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I  eldest  SOD,  therefore,  ought,  before  partition,  to  manage  the        i872 
>le  patrimony ;"  Ch.  ix,  s.  106.  Rama- 

That  son  alone,  by  whose   birth   alone  he  discharges  his      Akmal 
t,  and  through  whom  he  attains  immortality,  was  begotten   Siyakahait. 
n  a  sense  of  duty ;  "  Ch.  ix,  s.  107 ;  see  also  ss.  137,  138.  Seth^"^ye& 

ifany    of  the    precepts    of  Menu    have  been   undoubtedly 
sred  and  modified  by  modern  law  and  usage ;  but  his  author- 
may  properly  be  referred  to  when  it  is  necessary  to  resort 
first  principles  in  order  to  ascertain  and  declare  the  law. 
e  general  doctrines  above  alluded  to  are  also  found  in  other 
authorities,  and  are  treated  as  part  of  the  foundation  of 
Hindu  law  of  succession  by  modern  writers  and  compilers  ; 
1  Strange's  Hindu  Law,  192;  Colebrooke's  Dig.,  Bk.  v. 
is  true  that  these  doctrines  occur  in  passages   treating  of 
iaible  inheritances ;  but  the  presumption  from  them  is  irresist^ 
\f — that  in  the  case  of  an  inheritance  which  is  from  its  nature 
[visible,  and  can,  therefore,  go  to  one  only  of  several  sons, 
first-born,  by  reason  of  his  general  pre-eminence,  should  be 
ferred  to  his  younger  brother. 

t  was  not  disputed  that  this  would  be  so  in  the  case  of 
era!  sons  by  the  same  mother ;  but  it  was  contended  that, 
ire  there  were  sons  by  different  wives,  the  priority  of  marriage 
\  not  of  birth  was  to  be  regarded.  No  authority  whatever 
I  dted  to  support  this  contention,  certainly  none  as  regards 
sons  by  any  wives  after  the  first.  On  the  contrary,  there 
good  deal  of  authority  pointing  to  the  conclusion  that  there 
H)  distinction,  except  seniority  of  birth,  amongst  the  sons  of 
es  of  the  same  caste  and  class.  Thus  Menu  says : — '^  A 
mger  son  being  born  of  a  first  marriage,  after  an  elder  son  had 
a  bom  of  a  wife  last  married,  but  of  a  lower  class,  it  may  be  a 
ibtin  that  case  how  the  division  shall  be  made ;"  Ch.  ix,  s.  123. 
^he  doubt  thus  suggested  whether,  even  in  the  case  of  a  wife 
I  lower  class,  there  would  be  inequality  of  division  amongst 
sons,  raises  a  strong  presumption  that  there  would  be  none 
sre  the  mothers  were  of  the  same  class.  But  the  matter  does 
rest  on  presumption,  for  the  125  th  section  runs  thus : — ^^  As 
ween  sons  born  of  wives  equal  in  their  class,  and  without  any 
er  distinction,  there  can  be  no  seniority  in  right  of  the 
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1872       mother ;  but  the  Beniority  ordained  by  law  ia  according  to 
Rama-      It  is  true  the  writer  is  in  this  section  treating  of  p 
ammal      successions,  but  he  is  at  the  same  time  proclaiming  the 
SiYANAHAN-  leges  to  which  the  eldest  son  is  entitled,  and  one  of  them  1 
^^^Ij^gi^^ just  declared  in  a  preceding  section  (119)  thus: — "Let 
never  divide  the  value  of  a  single  goat  or  sheep ;  a  siugL 
or  sheep,  remaining  after  an  equal  distribution,  belongs 
first-bom." 

Now,  when  it  is  said  that  the  single  goat  or  sheep  is  to  l 
to  one  son,  it  is  apparently  for  the  same  reason  that  a  z 
dari  so  descends,  viz.,  that  the  subject  is  in  its  nature  ii 
tible ;  and,  therefore,  the  rule  that  is  laid  down  with  refe 
to  one  impartible  subject,  viz,,  that  '^  it  belongs  to  the 
born,"  appears  by  reasonable  and  just  implication  to  be  th* 
applicable  to  all  such  subjects.  And  which  of  several  s 
to  be  deemed  the  first-born  is  declared  by  s.  125  above  ( 
*^  there  can  be  no  seniority  in  right  of  the  mother,  bn 
seniority  ordained  by  law  is  according  to  birth." 

It  appears  to  their  Lordships  that  the  rules  just 
approach  very  nearly  to  a  distinct  declaration  of  the  g< 
Hindu  law  upon  the  question,  when  regarded  apart  froi 
special  custom  prevailing  in  a  particular  district  or  family. 

Great  reliance  was  placed,  during  the  argument,  oi 
admission  supposed  to  have  been  made,  that  the  son  of  ih 
wife  would  succeed  before  an  elder  brother  by  a  subs€ 
wife,  and  it  was  contended  that,  by  analogy,  the  son  < 
second  wife  must  be  entitled  to  the  like  precedence  ov 
son  of  the  third.  There  are,  undoubtedly,  authorities 
show  that  the  first  wife  occupies  a  position  of  honor  an 
cedence  above  all  others,  but  it  is  not  necessary  for  their 
ships  to  decide  whether  the  admission  made  in  this  cas* 
accordance  with  general  Hindu  law ;  for,  supposing  the '. 
be  so,  no  just  analogy  can  be  established  between  the 
of  the  first  wife  and  that  of  any  subsequent  wife.  He 
to  special  rank  and  privileges  rests  upon  grounds  pecui 
the  first  wife,  and  which  can  have  no  application  to  c 
(See  1  Strange's  Hindu  Law,  pp.  55  and  56.)  The  n 
upon  which  she  aloue  of  all  the  wives  is  entitled  to  pe 
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id  privileges^  rather  point  to  the  conclusion  that  the        1872 
ibsequently  married,  if  of  the  same  caste  and  class.      Rama- 

*  "^  '       LAKH8BKI 

1  equal  footing.  Axmal 

right  to  observe  that^  if  the  decision  had  to  rest  only  Siyavahah- 
isons  of  policy  and  convenience^  these  reasons  would  Sathubatbb. 
eatlj  to  preponderate  in  favor  of  the  right  of  the 
1  son.  The  inheritances  *  of  Hindus  which  descend 
f\e  heir^  are  almost  entirely  confined  to  zemindaris  in 
ire  of  a  raj,  and  to  offices;  see  Norton's  Leading 
?t.  i,  p.  278,  and  it  is  obviously  in  accordance  with 
^nd  convenience  that  such  successions  should  devolve 
I  son  who  would,  in  natural  course,  first  reach  manhood, 
capable  of  discharging  the  duties  attaching  to  inherit- 
this  kind.  But  their  Lordships  do  not  find  it  neces- 
place  their  decision  on  these  grounds;  they  are  of 
that,  upon  the  principles  of  law  deducible  from  the 
ies,  the  judgment  of  the  High  Court  is  correct,  and 
•  be  unheld. 

^ears  that  the  decision  under  appeal  has  been  followed 
ligh  Court  of  Bombay  in  Bhujangrav  bin  Dhavalatrav 
ie  V.  Malojirav  bin  Dhavalatrav  Ghorpade  (1).  Their 
3B  are  glad  that  they  are  able  to  come  to  a  conclusion 
ill  not  disturb  the  rule  of  succession  declared  by  the 
mi  judgments  of  the  High  Court  in  two  Presidencies ; 
r  will,  in  this  case,  humbly  advise  Her  Majesty  to  affirm 
;ment  of  the  High  Court  of  Madras  and  to  dismiss  this 
rith  costs. 

Appeal  dismissed, 

i»  for  the  appellant :  Messrs.  Gregory  8f  Co. 

ts  for  the  respondent :  Messrs.  Williamson^  Hill  8f  Co. 

(1)  5  Bom.  H.  C.  Rep.,  161. 
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P.  C.  ♦  J-  S.  ELLIOTT  AND  0THBE8  (PLAniTipw)  V.  BHOOBITN  MOHCN 

1873.  BONNERJEE  and  othbbs  (Dobndants). 

Febp.  12 

[On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengd] 

Prescription — Light  and  Air-~  User, 

Tbe  law  of  prescription  applicable  to  India  is  the  Enj^lish  law  preriov  li 
the  passing  of  the  Prescription  Act,  2  &  3  Will.  IV,  c.  71.  In  order  to  eitdb> 
lisb  a  right  to  light  and  air,  an  uninterrupted  user  of  at  least  twenty  ym^ 
with  the  acquiescence  of  the  owner  of  the  servient  tenement,  most  bi 
shown  (1). 

In  a  suit  to  restrain  the  defendants  from  obstructing  the  Ught  and  ir 
through  certain  windows  of  a  house  belonging  to  the  plaintifik,  it  wu  ibon 
that  the  enjoyment  of  the  alleged  right  began  on  14th  April  1850,  tbe  la* 
dows  then  being  in  a  sufficiently  finished  state  to  create  the  right.  In  Had 
1870  the  plaintiffs  received  notice  from  the  defendants  of  thdrintendflnti 
erect  a  building  which  would  have  the  efiect  of  obstructing  the  passage  of  ^tt 
and  air  through  the  plaintiffs*  windows.  The  building  was  actuallj  conuMHil 
on  23rd  March  1870,  but  it  was  not  actuallj  raised  to  such  a  height  tfli 
amount  to  an  obstruction  until  some  days  after  the  twenty  years  had  rhpti^ 
Held  that  there  was  not  an  enjoyment  for  twenty  years  with  the  acqoieMMi 
of  the  defendants  such  as  entitled  the  plaintiffs  to  maintain  the  suit 

Quflprc— Whether  proof  of  constructive  knowledge  on  the  part  of  4i 
defendants  would  not  be  sufficient  to  show  their  acquiescence  ? 

Appeal  from  a  decree  of  the  High  Court  (Couch^  C.J^  ^ni 
Markby,  J.)^  dated  14th  November  1870,  reversing  a  decree  of 
NormaD,  J.,  sitting  as  a  Judge  in  the  Ordinary  Original  Civl 
Jurisdiction  of  the  High  Court, 

The  suit  was  instituted  on  the  18th  May  1870  to  restrain  tb 
defendants,  the  now  respondents,  from  building  a  wall,  aod  to 
compel  them  to  pull  down  a  portion  already  built 

The  following  are  the  facts  of  the  case : — The  plaiotiffii  «* 
the  owners  of  a  house  wherein  they  carried  on  basinetf  • 
merchants,  known  as  No.  40,  Strand,  Calcutta.    The  defendmli 

*  Present : — The  Right  Hon*ble  Lord  Justicb  Jambs,  Sib  B.  PiACOffr 
Lord  Justice  Mellish,  Sib  M.  E.  Smith,  Sib  R.  P.  Collibb,  aipSh 
L.  Peel. 

(1)  But  sec  now  Act  IX  of  1871,  Part  ir. 
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e  owners  of  a  piece  of  ground  adjoining  the  plaintiffs'  house, 1873 

56  of  the  boundaries  of  the  defendants'  land  being  the  Strand      Elliott 
the  west,  Clive  Street  on  the  east,   and  the  plaintiffs'  house     Bhoobuk 
the  south.     The  land  so  belonging  to  the  defendants  was,  in   Ronkbiurb. 
t9,  and  for  many  years  subsequently,  the  property  of  one 
ja  Bamchunder,  who  lived  at  Moorsliedabad,  and  never  came 
Calcutta  until  some  time  after  1853.     During  the  time  that 
property  belonged  to  the  Raja,  it  was  let  out  to  tenants,  and 
( used  for  storing  chains,  anchors,  &c. 

>n  the  second  storey  of  the  plaintiffs'  house  there  were  seven 
dows  on  the  north  side,  and  the  building  of  this  storey  was 
)hed  in  May  1850. 

Lbout  1854,  a  small,  mud-built,  tiled  hut,  which  stood  on  the 
th-west  corner  of  the  Baja's  ground,  was  pulled  down,  and 
ick*built  messuage,  used  as  a  house  for  an  idol,  was  erected 
ts  place,  and  that  building,  which  was  about  twenty-one  feet 
leight,  was  placed  exactly  opposite  four  of  the  seven  windows 
the  second  storey  of  the  house.  In  March  1870,  the 
endants  being  about  to  build  a  godown  opposite  the  remain- 
windows,  at  the  same  distance  from  the  plaintiffs'  wall  as 
idol-house  was,  offered  to  place  the  godown  further  back  if 
plaintiffs  would  buy  from  them  the  piece  of  land  to  the 
int  which  they  would  wish  to  be  left  between  the  proposed 
imn  and  the  plaintiffs'  house,  and  negotiations  were  accord- 
y  entered  into  for  that  purchase,  but  they  were  broken  off 
I  letter  dated  2nd  April  1870,  written  by  the  plaintiffs,  to 
respondents,  in  which  they  protested  against  any  building 
ig  erected  that  might  affect  their  legal  rights  as  to  light  and 
to  their  premises,  or  any  attempt  to  erect  any  wall  or  build- 
above  the  level  of  the  bottom  of  their  windows  that  over- 
bed the  respondents'  land. 

^he  defendants  having  previously  to  this  entered  into  a 
tract  for  the  building  of  the  new  godown,  and  considering 
^the  plaintiffs  had  no  right  to  prevent  them  from  so  doing, 
teeded  with  the  buildinor  on  a  line  with  the  idol-house.  The 
ling  was  actually  commenced  upon  the  23rd  March, 
it  was  not  until  after  the  8th  May  that  it  was  high  enough 
^stract  the  light. 

53 
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ig73  After  some  correspondence  between  the  parties^  the  plaintiffi,  on 

Elliott     i\^q  x8th  May  1870,  filed  tiieir  plaint  to  restrain  the  respondents 

Bhoobuk     from  proceeding  with  such  building,  so  as  to  obstruct  the  ligbt 

BoaMBBjBK.  and  air  from  the  three  remaining  windows  of  the  seven  wiadows 

above-mentioned,   and   an  application  by  the   plaintiffs  for  as 

interim  injunction  was  granted  on  the  20th  May.     On  the  15di 

June  the  case  came  on  for  hearing  before  Norman,  J.,  who,  on  the 

27th  June,  gave  judgment  in  favor  of  the  plaiatiflb,  iioldiof 

that  they  had  enjoyed  the  access  of  light  to  their  wiiidowi  foe  ] 

twenty  years  before  the  respondents'  wall  reached  to  the  heigU  ; 

of  those   windows  (1).     He   fixed  the  date  of  14th  April  1U(, 

as  the  date  from  which  their  right  commenced,  the  windoit 

being  then  in  such  an  advanced  state  as  to  give  them  suck  i  , 

right 

On  appeal  by  the  defendants.  Couch,  C.  J.,  and  Markby,  X  ! 

reversed  that  decision  on  the  ground  that  no  actual  knowledge  \ 

was  shown  on  the  part  of  the  defendants  (2). 

From  that  decision  the  plaintiffs  appealed  to  Her  Majestj  ii 

Council.  I 

i 
Mr.  Kat/,  Q.C.,  Mr.   Cowie,  Q.C.,  and  Mr.  Doyne  for  4a    { 

appellants. 

Mr.  Fieldy  Q.C.,  and  Mr.  /.  D.  Bell  for  the  respondents.        \ 

The  Counsel  fur  the  appellants  went  at  considerable  leagtk 
into  a  consideration  of  the  authorities  relied  upon  by  At  ^ 
Appellate  Court,  but  it  was  pointed  out  by  tiieir  Lordships  tkit 
taking  the  14th  April  1850  as  the  commencement  of  the  right,  tin 
real  question  was  whether  there  had  not  been  an  interfereooi 
with  that  right  before  the  13th  April  1870.  With  regard  to  tlitt 
it  was  argued  that  the  actual  obstruction  did  not  take  place  nnA 
May  ;  that  there  could  have  been  no  objection  to  the  defendsali^ 
building  up  to  a  certain  height,  provided  that  they  placed  Uierotf 
on  the  new  building  below  the  line  which  would  cauM  li 
obstruction;  and  there  was  no  reason  to  suppose  that,  after tii0 
objections  had  been  so  forcibly  pointed  out  by  Messrs.  Gistona 
&  Co.>  when  the  building  commenced,  that  if  it  was  razaedtoi 

(1)  6  B.  L.  R.,  88.  (2)  6  B,  L.  R.,  W. 
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tain  height  it  would  become  an  obstruction^  the  defendants        1878 
aid  proceed  further.  Elmott 

The  Counsel  for  the  respondents  were  not  called  upon.  Broobuit 

Their  Lordships  gave  the  following  judgment : — 

This  was  a  suit  for  an  injunction  praying  that  the  defendants 
ght  be  restrained  ft^m  proceeding  with  a  certain  building, 
d  tliat  a  portion  of  it  might  be  taken  down,  which  had  the 
!eet  of  obstructing  .light  which  the  plaintiffs  alleged  they 
sre  entitled  to  have  through  their  windows.  It  would  appear 
it  the  windows  in  respect  to  which  the  right  to  the  light  is 
limed  were  so  far  completed  on  the  14th  April  1850  that  the 
igin  of  the  right  would  then  accrue ;  that  is  the  finding  of 
oraian,  J.,  the  Judge  of  first  instance, — a  finding  in  which 
or  Lordships  concur. 

The  suit  was  commenced  on  the  18th  of  May  1870,  rather 
ore  than  a  month  beyond  the  expiration  of  twenty  years  from 
e  former  date  of  April  14th,  1850. 

It  is  admitted  that  the  Prescription  Act,  the  2nd  and  3rd 
Warn  IV,  c.  71,  does  not  apply,  and  that  we  must  have  resort 
the  English  law  which  prevailed  before  its  passing.  So  far  as 
is  would  seem  to  be  clear,  that  the  plaintiffs,  in  order  to 
:tblish  their  title,  would  have  to  show  an  uninterrupted  user 
at  least  twenty  years,  with  the  acquiescence  of  the  defendant, 
B  owner  of  the  servient  tenement.  But  some  questions  of 
iety  have  been  raised  as  to  what  would  or  would  not  amount  to 
jaiescence,  and  it  was  discussed  whether  actual  knowledge 
i  necessary  to  be  shown  on  the  part  of  the  defendants.  That 
Mf  <^  such  actual  knowledge  was  necessary  appears  to  have 
611  the  view  of  the  Court  above  which  reversed  the  decision 
Norman,  J.,  the  Judge  of  first  instance,  and  found,  as 
fiM^t,  that  actual  knowledge  was  not  shown  to  have  existed 
t  the  part  of  defendants.  If  the  decision  of  the  case  rested 
xm  this  point  their  Lordships  would  have  desired  to  hear 
irther  argument,  because  they  are  by  no  means  satisfied  that 
ixmledge  on  the  part  of  the  agent,  who  acted  for  the  Raja,  the 
■nier  of  the  property  in  1850  (from  whom  the  defendants 
orchased),  who  collected  his  rents,  and,  further,  was  entrusted 
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1878        with  the  authority  of  fixing  their  amount,  would  not   be   coih 
Elliott     structive  knowledge  on  the  part  of  the  Raja^  sufficient  to  satisfj 
Bhoobiibt     the  exigence  of  proof  on  the  part  of  tlie  plaintiffs. 
BoMNKitjicK.        Another  question  arose  in  the  case  as  to  whether  the  fact  of 
the   premises   being   let   to   tenants  at,  as  it  would  appear,  a 
monthly   rent,   on    the   commencement   of  the   accruing  of  this 
right,   namely,  in  1850,  would  have  had  any  bearing  upon  the 
rights  of  the  parties.     But   their    Lordships   do    not   think  it 
necessary  to  enter  itito  a  discussion  of  these   questions,  because 
they  have  come  to  the  conclusiou,  independently    of  them,  that 
the  plaintiffs  have  not  established  an  uninterrupted  user  of  these 
lights  for  the  space  of  twenty  years,  with  the  acquiescence  of  the 
defendants.     It  must  be  taken  that  the  enjoyment  commeaced  on  ; 
the  14th  April  1850.     It  would  appear  that  in   March  1870  the  ; 
plaintiffs  received  a  notice  from  the  defendants,  or,  atalleveotfi   \ 
they  were  informed  by  the  defendants  that  it  was  their  intentioD  to   | 
erect  a  building  of  twenty-four  feet  or  more   in  height  oa  the  ^ 
north  of  the  premises  of  the  building  in  question,  which  woaU 
have   the   effect   undoubtedly  of  obstructing  their  lights.    It 
appears  that  that  building  was  actually  commenced  on  the  23ij    ^ 
March  1870,  and  its  construction  was  continued.     It  is  true  thtt    \ 
it  was  not  raised  to  such  a  height  as  to  actually  amount  to  id    j 
obstruction  until  some  days  after  the  twenty  years  had  elapsed;    ] 
but  it  was  commenced,  and  commenced  with  the  manifest  intes-    ] 
tion  of  being  erected  as  an  obstruction  before  the  expiration  of    ^ 
the  twenty  years.  j 

Under  these  circumstances  it  appears  to  their  Lordships  tM 
it  is  quite  impossible  to  presume  enjoyment  for  twenty  years  wi4  i 
the  acquiescence  of  the  owner  of  the  servient  tenement,  wbeSf  ; 
before  the  expiration  of  those  twenty  years,  the  owner  not  merdj 
gave  notice  of  his  intention  to  interfere  with  that  enjoyment  sw 
to  raise  an  obstruction,  but  in  pursuance  of  that  notice  actusH/ 
comineuced  the  erection  of  that  obstruction  which  was  comply**" 
a  few  days  after  the  expiration  of  the  time  in   question. 

Under  these  circumstances  their  Lordships  have  come  to  tw 
conclusiou  that  there  was  not  an  enjoyment  for  twenty  years  o» 
the  part  of  the  plaintiffs  with  the  acquiescence  of  the  defcDd*^^ 
duch  as  to  entitle  them  to  maintain  this  suit. 


^ 
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Their  Lordships  will,  therefore,  humbly  advise   Her   Majesty  1878    ^ 

t  the  judgment  of  the  Appellate    Court,  the   High   Court  of  Elliott 

Lcutta,  be  affirmed,  and  this  appeal  dismissed  with  costs.  Bhoobun 

MOHUK 

.               I     >.          .           >  BONNKBJBB. 

Appeal  dismissed. 
A.geDt  for  the  appellants;  Mr.  Barrow. 
Agents  for  the  respondents :  Messrs.  Robert   Oldershaw  8f  Son. 


JDDOMONBE  DOSSEE  and  another   (Heibs  of  Plaintifp)  v.  ROY       p.  c.* 
MUTHOORANATH  CHOWDHRY  and  others  (Defewdants).  1873 


[On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

Alienation  pending  Attachment  in  Execution. 

Certain  property  was  attached  in  execution  of  a  decree,  and  while  the 
iKteehment  was  in  force  pottos  were  granted  to  certain  persons  hy  the 
fidgoient-debtors.  Twelve  years  after  the  attachment,  no  further  steps 
kifbg  been  taken  in  the  matter,  the  execution  case  was  struck  off  the  file, 
■d  (he  property  was  afterwards  mortgaged  by  the  judgment-debtors  to  R, 
BibiequeDtly  a  fresh  attachment  was  issued  at  the  instance  of  the  heirs  of 
fta  former  attaching-creditor,  under  which  the  property  was  put  up  for  sale 
■djeet  to  Ks  morta[age,  and  R  herself  became  the  purchaser.  In  a  suit  by 
R  to  set  aside  the  pottas  granted  during  the  continuance  of  the  first  attach- 
Mnt,  i7e/<f  that  the  prohibition  against  alienation  of  property  under  attach- 
Mnt  avoids  such  alienation  only  as  against  the  execution  ^creditor  or  persons 
entitled  to  claim  under  him. 

A  oonyeyance  executed  by  the  judgment-debtor  afler  an  attachment  has 
Men  removed,  and  before  a  fresh  attachment  is  issued,  is  valid,  though  the 
mood  attachment  is  under  the  same  execution  as  the  first. 

Qusre. — Whether  an  alienation  of  property  under  attachment  void  as 
■pinst  the  execution-creditor  becomes  valid  by  relation  when  the  attachment  is 
lenoTed? 

Semhle, — It  may  be  presumed  that  an  execution,  long  neglected  and  finally 
I'^k  0^  has  ceased  to  be  operative,  and  in  that  case  a  judgment-creditor  s 
wwiil  only  date  from  any  subsequent  attachment  which  he  may  obtain. 

Appeal  from  a  decision  of  the  High  Court,  dated  30th  May 
^863,  reversing  a  decree  of  the  Principal  Sudder  Ameeu  of  the 
24-Pergunnas,  dated  12th  July  1860. 

*  Present ;— SiB  J.  W.  Colvile,  Sir  B.  Peacock,  Sib  Montague  E.  Smith, 

ASD  Sib  L.  Peel. 


May  10,  16. 


A 
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1878  The  suit   was  brought  bj  one  Rassmonee   Dossee  for 


\ 


PuDDOMosBs  cancelment  of  two  pottas,  both  the  lessors  and  leasees  beinf 
».  made  defendants.     The   property  to  which    the    pottas  related 

MuTHooRA-  was  situated  in  Calcutta,  and  originally  belonged  to  the  Sirktn, 
CuowoHUY.  the  lessors.  In  1832  it  was  attached  in  execution  of  a  decree 
obtained  in  1830  against  them  by  one  Bhoyrub  Sen;  bat 
nothincr  havino:  been  done  under  the  attachment,  the  execadoB 
case  was  struck  off  the  file  in  1844.  In  the  following  jetr, 
1845,  the  Sirkars  mortgaged  the  property  to  Rassmonee.  Ii 
1848  a  new  attachment  issued  at  the  instance  of  the  heirs  of 
Bhoyrub  Sen,  and  in  the  following  year  the  property  was  soil 
thereunder  subject  to  Rassmonee's  mortgage,  and  she  herself 
became  the  purchaser.  The  pottas  which  were  the  subject  of » 
the  suit  were  granted  by  the  Sirkars  to  the  Chowdhrys  dariDj 
the  pendency  of  the  first  attachment;  the  first  being  a  iiUf 
(share)  potta  dated  I7th  April  1833,  the  effect  of  which  w«s 
to  create  a  partnership  between  the  lessors  and  lessees  in  tbe 
profits  of  the  lands;  and  the  second  being  a  maurati  potta 
dated  2nd  October  1836. 

In  the  present  suit  Rassmonee  sought  to  set  aside  those  pottas 
on  the  ground  tliat  they  were  made  collusively  for  the  purpose 
of  defeating  the  creditors  of  the  Sirkars,  and  further,  thit 
having  been  granted  while  the  property  was  under  attachment 
they  were  wholly  void. 

The  Principal  Sudder  Ameeu  found  that  both  pottas  were 
collusive,  but  at  the  same  time  appears  to  have  considered  thst 
the  defendants  had  been  in  bond  fide  possession,  and,  baring 
expended  large  sums  on  the  property,  were  entitled  to  half  tno 
mesne  profits  which  had  accrued  during  the  time  they  h*'* 
possession;  and  he  made  a  decree  accordingly.  On  appeal  htf 
decision  was  reversed  by  the  High  Court,  and  the  plaintiff's  suit 
dismissed  on  the  ground  that  the  documents  had  not  beenshowa 
to  be  collusive,  and  that  the  defendants,  the  Chowdhrys,  had  W* 
possession  under  them  for  a  long  time. 

From   this   decision   the   present   appellants,  who  wcrcB*** 
raonee's  heiresses,  appealed  to  Her  Majesty  in  Council. 

Mr.  Leith,  Q,C.,  and   Mr.    J.   Arathoon,  for  the  appcU*"^' 
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.t  the  pottas  were  not  proved  to  have  been  duly  exe-         ^^'*^ 
bherwise  to  be  genuine  instruments;  and  that  the  lands  ^"jJJ^gg"* 
they   referred   were   at  the   respective  dates  thereof         •• 
chment  in  execution  of  the  same  decree  under  which   Muthoora- 

NATH 

^ere  subsequently  sold.     In  reference  to  the  old  law  of  Cuowdhrt* 

:,   they   referred    to   Recruhition    IV    of    1793,   s.  7, 

1  II  of  1806,  8.  5,  cl.  2,  Regulation   XXVI  of  1814, 

lined  as   to   cl.  8   by  Regulation  VII  of  1825,  s.   7. 

nent  for  sale  becomes  null  and  void  on  the   execution 

struck  off  the  file — Gobindhnn  Singh  v.  Meer  Mnhsun 

4.n  alienation  is  null  and  void  |)ending  an  attachment — 

iom    V.    Mohummud    Tukee    Khnn    (2;    and      Bulmvi 

'Ufl    Mohummud    Tukee  Khnn  (3).      S\\v\\  alitMiatiou  is 

ist    the  attaching-creditor   and   those  claiming   under 

ndalal  Das  v.  Rudhamohan  Shnw  (4)  and   Hamcharan 

katu    Sahu   (5).     They    also    referred   to    Mussamut 

A.  (1855\  244,  gage  to  the  plain  tiff  was  made  on  the 

.   .    jtQi    «oo  8rd  of  January  I8(i3  while  the  attach- 

meat  was  subsistinf;.     It  is  not  neces- 
149 j,  202.  sary,  I  think,  to  give  any  opinion  as  to 
I.  R.   F.  B.  49.  whether  the  striking  off  of  the  exe- 
rt     ,^   ^^      ,    T7-      >-,».>.  cution     ease    in    the    manner    which 
f  Sir  H,  Conch.  Kt,  Chief  .      ^,                   ,.                   ^    , 

''  appears  ni   tlie   proceednigs   operated 

and  Mr,  Justice  Kemp.  i    r  i        *    i         *  *. 

'^  as  a  removal  of  the  attjichment  or  not. 

"Ac  Zrd  June  1870.  ^^  i'  were  necessary  lor  us  to  determine 

that,  I  nm  strongly  inclined  to   think 

!l      LAL      AND      ANOTHEK    tluit  I  should  hold  that  it  did  not^  but  I 

0  r.    JHATU    SAHU  and    abstain  from  giving  any  opinion  upon 

''  that  point.     Then  tliis  mortgage  being 

ending  Attachment  —  Act    ^^''^  whilst   the  attachment  was  sub- 

^/ 0/1859,*.  240.  «'''^"g-     ^-    *2^^    «^    Act     VIII     of 

1859   says  that  any  alienation  of  the 

regory  for  the  appellants,      property   attached,    whether  by   sale, 

» .  .  *^  r  n  P  .1  gift,  or  otherwise  durinjj  the  contina- 
h\n\  Mohun   Roy  for  the        .        «   ,  ,  °   i    n  ,  n 

ation  of  the  attachment,  shall  be  null 

and  void.  I  think  upon  these  words 
nent  of    the    Court   was    it  is  clear   that  the   removal   of  the 

attachment  would  not  operate  so  as  to 
J. — In  this  case  the  mort-     render  an  alienation  made  whilst  the 

ppeal,  No.  2994,  against  the  decree  of  the  Judge  of  Zilla  Bhaaf^lpore,  dated 
imber  1869,  reversiug  a  decree  of  the  Principal  Sadder  Ameeu  ol  that 
the  14th  May  1866. 


414 


BENGAL  LAW  REPORTS. 


[VOL.  XI 


1873 

PUDT>OMO!fKK 
DOSSKB 

r. 
Roy 

IfrTHOORA- 
KATH 

Chowdhrt. 


Zahuran  y.  Taller  {\)  and  Maharaja  Dhiraj  Mahatah  Cham 
Bahadur  v.  Snrnomoyee  Dossee  (2). 

None  of  the  respondents  appeared. 


(2)  Be/ore  Mr.  Jtutiice  Kemp  and  Mr, 
Justice  Glover. 


The  2nd  March  1871. 

MAHARAJA  DHIRAJ  MAHATiB 
CHAXD  BAHADUR  (ohk  op  m 
Drfkxdants)  v.  SURNOMOTEI 
DOSSEE  (PuAurriFP).* 

Alienation  pending  AUackmnL 
Baboos  Chunder  Madhnh  fihoutd  i 


attachment  was  subsisting  a  valid  one. 
It  coulil  not  have  such  a  retrospective 
effect.  'I  he  alienation  is  said  in  s.  240 
to  be  null  and  void ;  and  if  it  is  null 
and  void,  it  cannot  be  validated  bj  the 
removal  of  the  attachment. 

With  regartl  to  the  argument 
derive<l  from  s.  245,  if  the  decision  of 
this  Court  in  the  case  of  Anandalal 
Das  V.  Radhamohun  Shaw  (a),  which 
has  been  ap{>eale<l  against  to  the 
Privy  Council  stands,  s.  245  cannot     Ashootosh  Mooherjee  for  the ^^fdkA 

appl V,  because  if  the  alienation  is  only  ^^y^^  Romanaih  Base  and  TnA- 

null  and  void  a.  against  the  attaching-  ^^^  ^^-^  ^^^  ^y^  respondent 

creditor,  an<l  he  withdraws  the  attach-  . 

ment  under  s.   245,    on    the    decree  Glovbe,  J. — TheplaintiiTinthiifot 

having  been  satisfied,  there  can  be  no-  obtained  a  decree  on  the  5th  May  M 

body  to  impeach  the  alienation.     But  againstShamChand  Baboo  and  his  mfe 

if  it  should  be  he'd   that  the  opinion  Joy  Coomaree  Beebee.     The  drcon- 

of    Markby,  J.,  is   tJie  correct  one,  stances   under    which  Joy  Coomiiw 

and    that   the   alienation    is   null  and  came  into  the  suits  are  not  very  intdfi- 

void    against    everybody,    there   may  gible,  but  there  is  no  necessity  to  enur 

possibly  be  some  foundation  for  the  into  them,  because  there  is  no  donU 

argument   b:ised   on    s.    245.     I    am  that  the  decree  was  given  both  tgainit 

inclined  to  think  that  the  circumstance  husband   and   wife.     In  executioD  of 

that    it    would    so    operate    (if    Mr.  this  decree  the  plaintiff  attached  OM 

Markby's  construction  is  correct'  is  an  of  the  properties  which  had  origiiwll/ 

ar;xument  against  its  being  so,  and  that  belonged  to  Joy  Coomaree,  and  ontlK 

the  constructiim  put  up»m  that  section  6th  November  1865  obtained  Ks.  1,^ 

by  the  majority  of  the  Court  is  the  on  account  of  his  decree  and  illowrf 

correct  one.     The  decree  of  the  lower  the  execution  case  to  be  struck  offth 


Court  must  be  affirmed  with  costs. 


(1)  2  B.  L.  R.,  A.  C,  86. 


file.  In  the  interim,  however,  the 
defendant  t  special  appellant  befim 
us\  the  Maharaja  of  Burdwtn,goti 
conditional  deed  of  sale  fnm  Sb* 
Chand  Baboo  and  his  wife  i^ 
Coomaree,  which  was  eventually  ^ 


•  Special  Appeal,  No.  1695,  acainst  the  decree  of  the  Officiating  Judge  of  Zilli  ^ 
Burdwan,  liateti  the  12th  May  1870,  afRrming  a  decree  of  the  Subordinate  Jsdge  ^^ 
district,  dated  the  15ih  February  1870. 

(fl)  2  B.  L.  R.,  F.  B.,  49. 
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1878 


Igment  of  their  Lordships  was  delivered  by  _ 

PunDOMORBB 

.  COLVILB. — The  suit  out  of  which   this  appeal  has         \ 
I  brought  by  the  late  Kassmonee  Dossee^  and  her  appeal   hutu^ka- 

NATH 

Chowdurt. 

a  decree  for  possessioa  invalid.   If  the  hat  habala  was  a  docu- 

Afler    the  Raja     had    so  luent  which  could  not  have  been  legally 

ssession,  the  original  decree-  given    by    the    judgment-debtor    at 

oat  execution  again,  and  the  time  it  was  given,  because  that 

attachment  of  the  judg-  judgment-debtor  had  then  no  power 

r*8    property.    The    Raja  to  alienate,  it  was  not  afterwards  made 

the  attachment,  and  his  valid  by  the  fact  of  the  property  being 

IS  allowed ;  hence  the  pre-  released  from  attachment ;  but  we  are 

the  plaintifi  for  a  declara-  by  no  means  satisfied  that  the  attach- 
le  property  of  which  the  ment  ever  did  cease  to  exist.  The 
lossession  is  liable  for  the  lower  Court  has  found  as  a  fact  that 
portion  of  the  plaintiff's  it  continued,  and  the  joint  petitions  of 
e  5th  of  May  1863.  The  the  judgment-debtor  and  decree- 
he  Rajah  is  that  as  his  hat  holder  show,  that  when  the  execution 
I  registered,  the  decree  case  was  struck  off  it  was  agreed  upon 
it  was  entitled  to  take  pre-  by  both  parties  that  the  attachment 
the  decree  of  the  plaintiff^  should  be  considered  as  subsisting.  It 
although,    when    the    hat  is  contended  that  inasmuch   as    the 

executed,    the   property  decree-holder  subsequently  made  two 

as  under  attachment,  that  several  applications  for  attachment  in 

was  very  soon  afler  allow-  1868  and  1869,   that  of  itself  shows 

md  was  ineffectuaL  that  the  first  attachment  was  aban- 

rer    Courts     decided     in  doned.    But  it  would  not  follow  of 

avor,  and  we  think  that  necessity    that,    because  subsequent 

I  rightly.    There  can  be  applications  for  attachment  were  made, 

lat  when  the  defendant's  the  original    attachment   was    aban- 

deed  of  sale  was  executed,  doned.    The  question  was  discussed  at 

f  conveyed  by  that  deed  some   length    in    the  case   of  %fhatu, 

ttachment,  and  no  aliena-  Sahu  v.  Baboo  Ramcharan  Lai  {a).   In 

legally  have  been  made  that    case  the   learned  Judges  gave 

^ent-debtor.     The  con-  detailed  reasons  for  holding  that  the 

t  the  hat  habala    became  striking  off  of  an  execution  case  does 

effectual,   as    against    the  not  of  necessity    do    away  with    an 

ibtor,  by    reason    of  the  attachment  once  made,  unless  there  is 

er*s   having    allowed    the  something  to  show  that  the  attachment 

to    lapse,    is     altogether  was  expressly  abandoned  by  the  party 

no     subsequent     laches,  at  whose  suit  it  was  issued.    If  it  could 

lere  to  have  been  laches  be  shown  in  this  case  that  the  subse- 

•f  the  decree-holder,  could  quent  petitions  by  the  judgment-credi- 

vhat  was  in  its  inception  tor  were  to  the  efiect  that  he  had  of 


(o)  3  B.  L.  R.,  App.,  68. 
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_  1873 Las  been  coutluued  by  two  ladies^  who  appear  to  be  her  hein 

*^^i^Kil*^^  and  representatives. 

J-  The  suit  was  brought  for  the  purpose  of  caDcelling  a  bktg 

MuTfiooRA-  potta  set  up  by  the  defendants,  the  Chowdhrys,  and  rccoTering 
Chowuhiit.  from  them  the  possession  of  a  parcel  of  land  upon  which  a 
bazar  had  been  built,  with  mesne  profits,  the  title  on  whick 
Bassmonee  Dossee  sued  being  that  of  a  purchaser  at  an  execu- 
tion-sale. That  was  the  object  of  the  suit  as  stated  in  thepliint 
When  the  Chowdhrys  put  in  their  answer,  they  not  only  relied 
upon  the  bhag  potta,  but  also  set  up  the  second,  which  i6 
may  call  the  maurasi  potta;  and  the  validity  of  that  being 
called  in  question  by  the  replication,  one  of  the  issues  aeUlei 
in  the  suit  put  in  issue  the  validity  of  both  pottas,  being  ui 
terms  whether  they  had  been  granted  bond  fide  to  the  defeodiBtVi 
or  whether  they  were  collusive  or  illegal. 

The  title  of  Rassmonee  Dossee  to  the  right,  title,  and  inteieit 
of  the  execution-debtors,  a  joint  family  which  may  be  descnbed 
as  "  the  Sirkars,"  is  not  disputed ;  the  only  question  ii  whit 
were  the  extent  and  nature  of  their  interest  in  the  propertf 
sold  at  the  date  of  the  sale  ?  It  is  necessary,  however,  in  order 
to.  see  how  this  question  arose  between  the  parties,  to  recapttt- 
late,  as  shortly  as  may  be,  the  facts  of  the  case. 

The  proceedings  go  back  as  far  as  the  year  1830.  In  Aagtf^ 
of  that  year  one  Bhoyrub  Sen  recovered  a  money  decree  fa 
an  iucousiderablo  sum  against  the  Sirkars.  In  execution  of  tbit 
decree,  the  land  in  question  was  attached  on  the  27th  Febrt- 
ary  1832,  and  the  usual  proclamation  of  attachment  was  itfscd 
on  that  occasion.  Bhoyrub  Sen  died,  leaving  (as  it  is  said,  aid 
their  Lordships  will  assume  correctly  said)  only  minor  hein* 
Nothing  further  was  done  between  the  date  of  this  attachmeat 
in  1832  and  the  year  1844,  when  the  case  in  execution  wn 
struck   off  the   file,   the  judgment   being   still    unsatisfied.  U 

Lis  own  accord  abandoned   the    first  the  pleader  for  the  special  sppeW 

attachment  and  applied  to  have  the  show  us  that  the  facts  are  as  ittted  of 

property  attached  de  novOy  that  would  him. 

be  a  different    thing,    but    ther-e    is  We  see,  therefore,  no  reuon  to 

nothing  on   the  record  to  show   the  interfere  with   the  judgment  <^  *• 

circumstances  under  which  the  subsc-  Court  below,  and  dismiss  the  «?«» 

tpient  applications  were  made,  nor  can  appeal  with  costs. 
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Pl>e«rs  that  within  one  year  after  that  was  done  Rassmonee        1873 

)o68ee  became  mortgagee  of  the  land  under  instruments  exe-  i*u»>»>omonkk 

°  ®  D0S8KK 

ated  by  the  Sirkars.     There  were  two  mortgagres  for  Rs.  500        j- 
Adb.    They  seem  to   have   been   ordinary  Bengali  mortgages   Muthooka- 

NATH 

speratiDg  as  mere  pledges  of  the  land ;  and  she  subsequently   Chowdhkt. 

instituted  proceedings  to  enforce  those  securities.     Pending  her 

lutSy  and^  apparently^  before   she  obtained  a  decree,  the  heirs 

if  Bhoyrub  Sen  took  fresh  proceedings  to  enforce  their  judg- 

Aent     A    new   attachment  issued  in  June    1848.     The  order 

tat  sale  was  made  on  the  30th  March   1849,  and  Rassmonee 

Donee  became  the  purchaser  for  a  small  sum,  Rs.  1,400,  of  the 

fioperty.     This  sale  was  founded  upon  the  second  attachment, 

to  which  objections  were  taken  and  disposed  of  before  the  order 

6r  sale.     One-fifth   of   the   property   originally   attached   was 

ideased  as  not  being  subject  to  the  attachmeut,  on  the  objection 

of  aome  of  the  Sirkars.     Rassmonee   Dossee   also   came  in  as 

B  objector,   alleging   her   mortgage   interest,    and   the   result 

ft  that   was   that   by   the  lotbandi  the   property  was  put  up 

expressly  as   subject  to   her  mortgage.     All,  therefore,  that  she 

iKHight  at  the  execution-sale    was   the   equity   of  redemption 

taaaining  in  the    Sirkars  subject  to  the  mortgage  to  her.     She 

fteii  took  proceedings  to  recover  possession  of  the  land ;  but 

ik  was  met  by  the  defendants,  the   Chowdhrys,  who  alleged 

Ibt  they  held  the  land   under  pottas  granted  by  the    Sirkars. 

After  this  she  seems  to  have  slept  upon  her  rights  for  seven  or 

Hght  years,  at  the  expiration  of  which  period  she  commenced 

k  present  suit. 

The  title  so  set  up  by  the  Sirkars  was  of  this  kind.  The 
Aiimencement  of  it  was  alleged  to  be  a  bhag  or  share  potta, 
1^  the  17th  April  1833.  From  that  instrument  (which  was 
fterwards  produced  to  the  High  Court)  it  appears  that  the  land 
1i  granted  to  them  for  the  purpose  of  having  a  bazar  erected 
pon  it  at  their  expense,  the  arrangement  between  the  Sirkars 
Ik)  granted  the  land  and  their  lessees  being  that  the  latter  were 

pay  a  2-anna  and  10-gunda  share  of  the  profits  of  the 
2ar,  retaining  13  annas  and  10  guudas  for  themselves. 
^e  duration  of  this  tenure  is,  upon  the  face  of  the  bhag 
^ta,  somewhat  indefinite.     It  was  evidently  intended  to  be 
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1873  of  an  hereditary  character,  because  heirs  are  meBtiom 
^rll^^'"*  there  is  a  stipulation  towards  the  end  of  the  potta  tha 

«*.  lessees  wished  to  give  up  the  bazar  they  should  be  at  lil 
If  iTHt^oRA-  do  so>  and  that  in   that  case  the  lessors  would  either  r 

HATH 

Chowdiikt.  the  huts  and  other  things  incident  to  the  bazar  which  h 
erected  on  the  land,  or  allow  the  lessees  to  dispose  of  th< 
where.  And  there  is  also  a  stipulation  that  if  the  lesson 
to  transfer  their  right  in  the  land  they  would  give  the 
information  of  their  intention  to  do  so,  and  would  give  tl 
a  right  of  pre-emption. 

The  case  of  the  respondents,  however,    goes  furthi 
this*     They  allege  that  on  the  2nd  October  1836,  the 
executed  to  them  a  permanent  mauran  potta,  which  ma 
altered  the  relation  of  landlord  and  tenant     The  effect 
was  to  give  them  in  terms  a  perpetual  mauroMi  potta, 
sideration  of    a  salami  of   Bs.    1,000    and  a  reserved 
Rs.  600  per  annum,  commuting  the  share  of  the  profits  t 
the  lessors  had  been  previously  entitled  for  that  rent  of  I 

This  is  the  second  of  the  deeds  of  which  the   validity 

• 

question  in  this  suit.  I  have  not  alluded  to  a  third  deed 
appears  to  have  come  out  in  the  course  of  the  proceedinj 
to  have  been  first  produced  in  the  High  Court,  becausi 
only  a  second  hhag  potta,  which  does  not  appear  to  relat 
property  in  question  in  this  suit,  but  rather,  as  their  Lo 
understand  it,  to  the  one-fifth  of  the  land  which  ha 
released  from  the  execution.  It  was  in  nearly  the  sam 
as  the  original  bhag  potta,  and  there  is  no  issue  directe( 
the  validity  of  that  deed  in  this  suit. 

That  being  the  state  of  the  case,  the  two  principal  qi 
which  have  been  argued  upon  this  appeal,  are,  first,  whet 
represented  by  the  plaintiff,  these  deeds,  or  either  of  thei 
or  was  fraudulent  and  collusive,  and  a  contrivance  b 
the  Sirkars  and  the  Chowdhrys  to  defeat  the  creditors 
former,  or  whether  they  were  houdjide  documents ;  and  se< 
whether,  if  admitted  to  have  been  bona  fide  conveyance 
are  not  void  as  against  Rassmoncc  Dossee  by  reason  oi 
having  been  executed  whilst  the  first  attachment  was  stii 
sisting  and  in  force? 
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Their  Lordships  propose  to  deal  with  the  first  of  these  ques*        1873 
ions  io  the  first  instance,  and  without  going  at  length  into  the  i*u»j>oMONKie 
Tidence.     The  Principal   Sudder  Ameen   seems  to  have  found         ^' 
hat  the  first  bhaa  potta  had  not  been  formally  or  properly  Muthoora-' 

*         *  •  MATH 

roTed  before  him.     He  also  thought  that  the  second  potta  was  Chowdubt. 

eoUottve  document,  and  had  not  been  proved  to  be  a  genuine 

ne ;  but  he  seems  to  have  admitted,  by  the  very  form  of  his 

idgment,  that  in  some  way  or  other  the  respondents  had  been 

md  fiit  in  possession  of  the  property ;  that  they  had,  under 

Eld  by  virtue  of  the  arrangements  (whatever  they  may  have 

Ben)  which  subsisted  between  them  and  the   Sirkars,  laid  out 

irge  sums  in  establishing  this  bazar ;    and  that  by  reason  of 

lat  expenditure  they  were  entitled  to  be  allowed  one-half  of 

le  wasilat,  or  mesne  profits,   of  which  Bassmonee  Dossee,  by 

er  suit,  had  claimed  the  whole. 

The  High  Court,  on  the  other  hand,  has  found  that  both  the 
oooments  must  be  taken  to  be  genuine,  or  at  least  that  they 
id  not  been  shown  to  be  collusive  documents,  and  that  the  long 
Msession  of  the  respondents  had  been  held  under  them  and 
7  virtue  of  the  title  which  they  conferred,  and  that  the  suit 
Night  to  be  dismissed. 

Their  Lordships,  upon  the  evidence,  cannot  feel  any  doubt 
Imt  that  under  the  share-potta  there  has  been  a  hon&  fide 
pMsession  during  many  years  on  the  part  of  the  respondents. 
Ike  possession  in  fact,  they  think,  cannot  be  disputed.  There  is 
Mrthing  to  which  they  can  attribute  it,  except  the  title  commenc* 
■g  with  that  document.  They  therefore  do  not  quarrel  with 
tbe  finding  of  the  High  Court  upon  that  point. 

Then,  as  to  the  second  maurasi  potta,  the  objections  seem 
to  be,  first,  the  inadequacy  of  the  consideration  stated ;  and 
Heondly,  that,  although  in  the  course  of  the  proceedings  in  the 
(•it  of  Bamruttun  Boy,  the  bhaff  potta  was  there  put  forward 
^d  i^parently  proved,  no  mention  was  made  of  this  second  or 
vcvroit  potta.  Their  Lordships  do  not  deny  that  these 
Bittanistances  cast  some  suspicion  upon  this  document.  On  the 
Hher  hand,  looking  to  the  whole  of  the  res  gestte,  and  to  the 
'Utement  made  by  the  Sirkars  on  the  occasion  of  the  revenue 
^ttlement  to  the  effect  that  the  Chowdhrys  were  in  possession 
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1878        under  a  permanent  maurasi  tenure,  their  Lordships  do  not  feel  it 

PuDDOMosiBB  Hbertv  to  say  that  the  finding  of  the  High  Court  in  favor  of  the 

0.  second  potta  was  wrong,  or  one  which  they  would  be  justified  is 

MuTHooRA-   now  disturbing.     There  was  certainly  evidence  upon  which  dM 

HATH 

Chowdhkt.  Court  migiit  come  to  that  conclusion.  Besides  the  evidence  ef 
one  of  the  subscribing  witnesses^  there  was  that  of  two  otto 
witnesses,  of  whom  one  wa^  a  member  of  the  family  of  the 
Sirkars.  No  doubt  the  Judge  of  first  instance  was  not  dispoeed 
to  act  upon  this  testimony.  On  the  other  hand^  the  High  Court 
finding  it  corroborated  by  the  circumstances  to  which  I  haie 
referred  have  accepted  it  as  true.  Their  Lordships  cannot  si^ 
that  they  were  wrong  in  so  doing.  If  the  maurasi  potta  wen 
executed  when  it  bears  date^  the  whole  of  the  respondents*  title 
was 'completed  before  the  grant  of  the  plaintifis'  mortgage, lod 
when  there  was  no  adequate  motive  for  the  commission  of  afiud. 
If,  on  the  other  hand,  this  document  were  concocted  at  a  bter 
date,  and  to  defeat  the  plaintiffs'  claim  (of  which  there  ii  M 
proof),  the  parties  would  hardly  have  assigned  to  it  a  date  whidi 
exposes  it  to  the  objection  next  to  be  considered. 

That  objection  is  whether,  supposing  the  documents  to  be 
neither  fraudulent  nor  collusive,  they  were  void  as  against  Btfi- 
monee  Dossee,  by  reason  of  the  date  at  which  they  were 
executed,  vzz.,  whilst  the  first  attachment  was  subsisting. 

On  that  point  we  have  been  referred  to  a  great  many  aatho^ 
ities,  and  it  may  be  admitted  that  there  is  some  difficulty  in 
reconciling  all  the  cases  on  the  construction  of  the  prohibitioB 
against  alienation  which  is  involved  in  an  attachment  under 
the  new  procedure,  and  seems  to  have  been  equally  involved  in 
an  attachment  according  to  the  old  procedure.  But  it  appetfi 
to  their  Lordships  that  one  point  at  least  has  now  been  conda- 
sively  settled,  viz.,  that  the  prohibition  against  alienation  avoids 
the  conveyance  only  as  against  the  execution-creditor,  or  soffle 
person  entitled  to  claim  under  him. 

Again,  it  follows  from  the  first  case,  which  was  cited  by  Mr. 
Leith — Gobindliiin  Singh  v.  Meer  Mtihsun  Alee  (1)— as  in  fict 
he  admitted,  that  if  an  attachment  has  been  perniauenti?  struck 

(1)  S.  D.  A.,  1855,  244. 
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%  and  a  new  attaclimcut  has  become  necessary^  a  convey ance         i878 
hich  is  executed  by  the  judgmeut-debtor  between   the   two  Puddomonbb 
tuchments  will  be  valid.     And  one  result  of  that  rule,   when         ^f*" 
pplied  to  the  present  case,  is  that  the  conveyances  by  which   mothoora- 
Msmonee   Dossee   acquired  her  interest  as  mortgagee  must       "^^" 
)  taken  to  have  been  valid,  notwithstanding  the  old  attachment 
hich  had  been  issued  in  1832. 

It  may,  however,  be  argued  that  although  a  conveyance 
leouted  between  the  striking  off  of  the  first  attachment  and  the 
luing  oFthe  second  may  be  valid,  it  does  not  follow  that  one 
eoated  whilst  the  first  attachment  was  subsisting  becomes 
lid  by  relation,  or  ceases  to  be  void  as  against  the  execution- 
editor  and  those  who  claim  under  him.  That  seems  to  be 
point  which  is  not  touched  by  the  authorities  cited.  Their 
>id8hip8,  however,  are  of  opinion  that  in  this  case  Rassmonee 
Msee  cannot  claim  the  benefit  of  any  such  rule,  if  it  exists. 
er  case  is  peculiar.  After  the  first  execution  was  struck  off 
9  became  mortgagee.  When  the  second  attachment  was  taken 
t  she  intervened  in  the  proceedings  as  an  objector.  The 
lolt  of  that  was  that  the  property  was  put  up  for  sale  as 
bject  to  her  mortgage.  She  therefore  bought  only  the  equity 
redemption,  and  presumably  paid  a  smaller  price  than  the 
»perty  would  have  realized,  if  it  had  not  been  sold  subject 
her  mortgage.  She  did  not  buy  the  subject  which  was 
giually  attached,  viz.,  the  whole  property  free  from  mortgage, 
t  the  mere  equity  of  redemption.  She  cannot  be  allowed 
say  that  the  original  attachment  ceased  to  be  operative,  so 
to  give  her  the  power  of  acquiring  the  mortgage  interest 
bject  to  which  she  has  purchased,  and  yet  to  claim  the  benefit 
it,  in  order  to  defeat  conveyances  which  would  unquestion-' 
ly  have  been  binding  between  the  Sirkars,  the  judgment- 
btors  from  whom  she  took  her  mortgage,  and  the  respondents 
this  case,  if  there  had  been  an  end  of  the  execution 
iogether. 

Their  Lordohips  moreover  are  not  prepared  to  say  that  in 
is  case  it  would,  under  any  circumstances,  have  been  compe- 
at  to  the  judgment-creditor,  or  any  person  claiming  under 
m,  to  say  that  conveyances  executed  pending  the  first  attach- 
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18T3        ment  were   absolutely  null   and  void.     It  seems  to  t 

i>i<i>iM>MoRKK  siiips  that  generally  where  the  party  prosecuting  the 

r.  compelled  to   take  out  another   execution,  his   title 

Ul-thooha-   presumed  to  date  from  tlie   second  attaclimeot.     Tl 

Chowu'iki.   Bbiin  do  not  mean  to  lay  down  broadly  that  in  all  caei 

an  execution  is  struck  off  the  file  such  consequences  to 

Tiie  reported  cases  sufficiently  show   that  in   India  tl 

au  execution-proceeding   off  the  file  is  an  act  which 

of  different  interpretations  according  to  the  circumsts 

which  it  is  done,  and  accordingly  their  Lordships  do 

to  lay  down  any   general  rule  which  would  govern 

that  kind  ;  but  tliey  are  of  opiuion  that  when,   as  in 

a  very  long  time  has  elapsed  between  the  original  exi 

the  date  at  which  it  was  struck  off,  it   should   be   prei 

the  execution  was  abandoned  and  ceased  to  be  operat 

the  circumstances  are  otherwise  explained. 

Their  Lordships  desire  to  add  that  the  extraor 
unexplained  delay  which  has  taken  place  in  the  cond 
»uit  would  have  increased  their  regret  at  finding 
vomjieUed,  if  (hey  had  been  compelled,  to  give 
objection  that  these  instruments  were  null  and  void 
of  the  date  at  which  they  were  executed.  The  effe< 
tag  this  appeal  would  be  to  disturb  a  possession,  noi 
h*  a  ^^d  jtJe  (Possession,  which  has  endured  for  J 
F«r  much  of  this  delay  Rassmonee  Dossee  and 
Unta  arw  r*sp.>n«ble.  It  has  been  stated  that  b 
<>la|<Ka  between  the  first  assertion  of  the  respondent 
tfce  i«iituii.«  of  the  suit,  and  it  ap,»eara  that  this 
bw»  A^ow  ten  years  in  the  country  before  it  was  I 
«**ns^. 

K^-r  the  t*a»o5  abore   stated  their  Lordships  hai 
*!  '^*^'***""  **"'   "  «  «">eir  doty    to  advise  Her 
**"**.  '*^  J"'*^?™*"*  *^-  the  Court  below.  «.d  to 
^^v*.     A*  i.  ha*  b<«  heard  «  p^rt.  there    wiU  I 

jipptal 


XII J  HIGH  COURT.  423 


ORIGINAL  CIVIL. 


before  Mr.  Justice  Macpherson, 

;  SOUZA  V.  THE  SECRETARY  OF  STATE  FOR  INDIA  IN  1874 

COUNCIL.  F.hy.9  9,\0. 

Derivative  Executor — Indian  Succession  Act  CX  of  1865 J. 

ler  tbe  Indian  Saccession  Act,  the  executor  of  an  executor  is  not 
tiTe  executor  of  the  original  testator,  even  though  such  testator  died 
»1866. 

LWBENGE  Db  Souza  died  in  1853,  leaving  a  will,  by  which 
ipointed  Lawrence  Augustus  De  Souza  his  executor,  who 
3d  the  will  in  1853.  L.  A.  De  Souza  died  in  September  1871, 
Dg  a  will  dated  in  1860,  and  two  codicils  dated  respectively 
ember  1865  and  February  1870.  By  the  last  codicil  he 
inted  the  plaintiff  his  executor,  who  obtained  probate  of 
rill  and  codicils  on  the  6th  of  December  1871. 

A.  De  Souza  died  possessed  of  certain  pieces  of  Govern- 
r  paper  which  he  held  as  executor  of  L.  De  Souza,  to  whose 
e  they  appertained. 

1  the  death  of  L.  A.  De  Souza,  these  papers  passed  into  the 
•  of  the  plaintiff,  who  drew  interest  upon  them,  and  other- 
dealt  with  them  as  derivative  executor  of  L.  De  Souza. 
Government  for  some  little  time  recognized  his  title  as 
'ative  executor ;  and  two  of  the  papers  were  actually  issued 
16  name    of   the  plaintiff    as  derivative  executor    of    L. 
louza.     Subsequently,  in  the  end  of  1872  or  beginning  of 
y  the  Government  declined  to  recognize  the  plaintiff  as  the 
'ative  executor  of  L.  De  Souza ;  and  calling  attention  to  the 
ge  in  the  law  which  had  been  effected  by  the  Succession 
informed  the  plaintiff  that  they  could  not  recognize  him 
presenting   the  estate  of  the  original  testator,   unless  he 
ned  special    administration    to    his   estate.     The  plaintiff 
iupon  brought  this  suit  to  recover  interest  accrued  due  on 

»aper. 
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■ 

1874  Mr.  Evans  for  the  plaintlflf. 

Db  Souza 

9.  The  Advocate- Generaly  offg.  (Mr.  Paul)  and  the  Stoniaj 

ThB  SiCCRK-  ca        n  ^ 

TARY  OP      Counsel  (Mr.  Kennedy)  for  the  defendant 

Mr.  Evans. — The  words  in  s.  2  of  the  Indian  Succession  Ad 
that  the  rules  therein  contained  '^  shall  constitute  the  law  ft 
British  India  applicable  to  all  cases  of  intestate  or  testamentaij 
succession  "  cannot  be  construed  to  mean  the  whole  law  of  Bn> 
tish  India.     According  to  the  ordinary  construction  of  Sutatfll 
and  by  the  first  words  of  the    section   itself,   the  old  law,  vA 
expressly  repealed  by  the  Act,  is  to  remain  in  force  qoImi 
repugnant  to  the  provisions  of  the  new  law.     The  definition  of  la 
executor  in  s.  3  of  the  Succession  Act,  t.^.,  a  person  appoidtai 
by  the  testator  to  execute  his  will,  is  identical  with  the  defiat 
tion  of  the  English  text-books,  except  that  the  limitation  of  Ui 
power  as  to  personalty  is  abolished :  yet  it  was  always  admittai 
in  England,  and,  till  the  present  case,  was  also  admitted  in  Ia£a| 
that,  where  an  executor  died,  having  in  his  hands  unadminiaiarai 
assets  of  his  testator,  the  executor  of  such  executor  ooald  did 
with  such  assets  without  making  himself  au  executor  desmiUrt, 
S.   181  is  precisely  the  same  as  the  English  law;  yettbatkf 
did  not  require  the  derivative  executor  to  take  out  probata  a( 
the  original  testator's  will.     S.  187  enacts  that  the  Courts  M 
not  recognize  the  executor  unless  he  takes  out  probata  ri^^ 
identical  with  the  English  law ;  but  the  executor  demai  Uf 
authority  from   the  will,  and   not  from   probate:  and  in  tin 
present  case  the  wills  of  L.  De  Souza  and  L.  A.  De  Sonxahavft 
both  been  proved.    Under  s.  193,  letters  of  administration  mayb 
granted  to   a  stranger  without  citing  executors  who  hafaait 
proved  the  will ;  and  under  s.  196  a  universal  or  residuary  legatai 
may  be  admitted  to  prove  the  will  in  case  an  executor,  who  ktf 
obtained  probate,  dies    before  having   fully  administerad  tkl 
estate :  but  neither  of  these  sections  declare  that  the  non-proTiagi 
or  the  derivative,  executor  is  not  a  rightful  executor.    They  naf 
prove  the  will  before  these  sections  are  put  into  force,  and  wobU 
then  have  the  full  powers  of  a  representative  duly  appointed* 
Under  s.  229  a  new  representative  "may  be  appointed"  whera a 
proving    executor  dies  leaving  part  of   the   testator's  catata 
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I  uidmiDistered ;  and,  no  doubt,  if  an  application  had  been  made        1874 
for  the  appointment  of  a  representative,  the  Court  would  have    De  Souxa 
been  bound  to  read  the  word  **  may  "  as  imperative  :  but  in  the  Thr  Srcbs- 
present  instance  no  such  application  has  been  made,  and  till      State. 
Aen  the  derivative  executor  here  as  in  England  has  full  power 
to  deal  with  the  estate  of  the  original  testator.     He  cannot  but 
kd  in  some  way  with  the  assets  of  that  estate ;  for  in  any 
cne  he  must  separate  those  assets  from  the  estate  of  his  own 
teiUtor. 

The  Advocate- General  for   tlie   defendant. — The   Succession 
Jietmust  be  construed  as  a  whole,  and  if  so  construed  there  is  no 
;^twind  for  the  position  that  the  executor  of  an  executor  is  deriva- 
m  executor  of  the  original  testator.     By  s.  2,  the  Act  is  to 
/Mititate  the  whole  law  of  India  on  the  subject  of  testamentary 
irbtettate  succession,  except  so  far  as  is  otherwise  provided  by 
.iMklofj  law,  for  that  is  the  clear  meaning  of  the  introductory 
fwdi  '^  except  as  provided  by  this  Act,  or  by  any  other  law 
^  ike  time  being  in  force."    From  the  definition  of  a  will  in 
iiS^alld  the  declaration  of  capacity  to  make  one  in  s.  46,  it  is 
irifait  that  a  person  by  his  will  can  only  dispose  of  his  own 
|nperty.    And  s.  179  clearly  shows  that  the  only  property  which 
1Mb  Ia  the  executor  is  that  of  his  own  testator.     S.  196  again 
ibonly  eonsistent  with  the  hypothesis  that  the  first  chain  of 
kipnientation  has  been  broken :  since  the  executor  under  the 
Aat  had  no  power,  except  with  respect  to  the  estate  of  his  own 
Isrtator,  it  became  necessary  to  provide  for  the   case   of  an 
BBeeator  dying  without  having  fully  administered  his  testator's 
Hiiite, — that  was  done  by  s.   196.     S.  229  is  a  total  innovation  on 
IbeEngliAh  law,  and  in  the  clearest  language  sweeps  away  the 
hetrine  of  derivative  executorship.    [Macphekson,  J. — Does 
fee  Sacceesion  Act  apply  where  the  will  of  the  original  testa- 
ir  was  made  before  the  Act  came  into  force  ?]     The  plaintiff 
Inns  not  under  the  will  of  L.   De  Souza,    but  under  the  * 

wBal  to  the  will  of  L.  A.  De  Souza.  That  codicil  was  made 
il870;  the  plaintiff  therefore  cannot  avail  himself  of  s.  331. 
Die  Act  consists  of  two  distinct  portions,  relating  respectively 
10  procedure  and  to  substantive  law,  and  even  if  the  latter 
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1874        portion  be  held  not  to  apply  in  this  case,  the  mles  of  procedure 
Dk  Sou«a     provided  by  the  Act  are  applicable — In  re  Kokya  Dint  (1). 

Thb  Skcrk- 

TART  OF  The   Standing  Counsel  on  the  same  side. — The  words  "testa- 

mentary  or  intestate  succession  "  have  been  appropriated  throQgh- 
out  the  Act  to  succession  under  a  will  or  on  intestacy  only«  The 
reason  why  the  derivative  executor  originally  took  was  becauN 
he  was  the  hceres  factus^  the  absolute  owner  of  the  property. 
But  a  long  course  of  decisions  has  cut  down  that  proprietuj 
right.  The  difficulty  which  the  executor  of  an  executor  mi7 
find  in  ascertaining  the  assets  of  his  own  testator,  witiuNrt 
meddling  with  those  of  the  original  testator,  occurs  eqaallj 
in  the  case  of  an  administrator,  yet  the  latter  was  never 
allowed  to  meddle  with  the  unadministered  assets  of  the  origiail 
testator. 

Mr.  Evans  in  reply. — Under  s.  179  property  vested  ia  i 
deceased  person  as  executor  vests  in  his  executor.  One  of  tke 
incidents  of  the  executorship  created  by  the  original  testator 
was  that  the  executor  of  the  executor  misrht  deal  with  the 
unadministered  assets :  if  the  contention  of  the  defendant  be 
correct,  the  Act  will  interfere  with  a  will  made  before  1843. 
But  even  if  it  be  held  that  the  plaintiff  claims  by  virtue  of  the 
codicil  to  L.  A.  De  Souza's  will,  yet  as  the  codicil  and  will 
formed  only  one  instrument  (see  1  Wm's.  Exors.,  7th  edii,8), 
it  would  be  difficult  to  say  what  the  date  of  the  whole  instro- 
ment  would  be,  and  it  might  therefore  be  said  that  there  wiS 
an  interference  with  the  latter  will  which  was  made  in  1860. 

Cur.  adv.  vulL 

Macpherson,  J» — The  only  point  on  which  the  parties  •* 
for  my  decision  is  as  to  whether,  since  the  Indian  Succe«Mi* 
Act  came  into  force,  there  can  be  a  derivative  executor,*^ 
whether  the  executor  of  an  executor  is  now,  in  India,  4e 
derivative  executor  of  the  latter's  testator? 

(  The  learned  Judge,  after  statin ff  the  facts  as  above,  eonto^. 
— The  plaintiff  does  not  in  the  present  suit  claim  any  sp^ 

(1)  2B.L.  R.,  A.  C,  79. 
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« 

from  the  fact  that  the   Government  did  in  the  first        1874 
jcept  his  title  as  derivative  executor  and  deal  with    ^"  Sodsa 
ch.     As  J  have  said,  the  only  question  at  present  TheSbcrb- 

•'        *  ^  *  TART  OF 

is  whether  the  executor  of  an  executor  is^  as  the  law       Statb« 
s,  derivative  executor  of  the  latter's  testator  ? 

no  doubt  that  he  is  not ;  and  I  consider  it  to  be  clear 
law  on  the  subject  was  entirely  altered  by  the  passing 
Han  Succession  Act. 

itter  depends  chiefly  upon  ss.  2^  196,  and  229  of  the 
a  Act.  S.  2  says : — **  Except  as  provided  by  this 
3y  any  other  law  for  the  time  being  in  force,  the  rules 
itained  shall  constitute  the  law  of  British  India  appli- 
I  cases  of  intestate  or  testamentary  succession."  This 
irly  that  we  are  no  longer  to  look  to  what  is  or  was  the 
iw,  but  that,  subject  to  the  exception  in  this  section, 
ook  to  the  Act  itself,  and  to  the  Act  alone,  for  the  law 

India  applicable  to  all  cases  of  testamentary  or  intes- 
Bssion.     In  my   opinion,   an   enactment  that  the  law 

in  the  Act  shall  constitute  the  law  of  the  country 
I  to  all  cases  of  succession,  operates  as  a  repeal  of  the 
T  existing  law  just  as  completely  and  effectually  as 
been  expressly  repealed.  I  *  take  it  therefore  that,  as 
ive  executor  is  in  no  way  alluded  to  in  the  Succession 
could  have  no  existence  under  the  Act,  even  if  no 
had  been  made  by  the  Act  for  filling  up  the  repre- 
in  such  cases.  But  provision  is  in  fact  made  by  the 
lupplying   a  new   representative  on  the  death  of  the 

{  declares  that,  when  an  ^^  executor  dies  after 
roved  the  will,  but  before  he  has  administered  all  the 
the  deceased,  a  universal  or  a  residuary  legatee  may 
ted  to  prove  the  will,  and  letters  of  administration 
will  annexed  may  be  granted  to  him  of  the  whole 
of  so  much  thereof  as  may  be  unadministered ;"  and 
as  follows : — "  If  the  executor  to  whom  probate  has 
ited  have  died,  leaving  a  part  of  the  testator's  estate 
stered,  a  new  representative  may  be  appointed  for  the 
\l  administering  such  part  of  the  estate." 


428  BENGAL  LAW  REPORTS.  [VOL  UL 

1874  It  is  said  that  the  use  of  the  word  "  may"  shows  that  these 

Db  Souza    sections  are  merely  permissive,  and  that  it  was  not  intended  to 

The  Stork-  lay  down  that  in  every  case  fresh  letters  of  administration  most 

TART  OV 

State.      be  taken  out.     But  the  usual  rule  in  such  cases  is  to  treat  the 


word  ^^  may  "  as  directory  and  as  showing  the  course  which 
Legislature  intends  shall  be  adopted.  Moreover^  if  it  be 
supposed  that  there  can  still  be  a  derivative  executor^  what 
would  be  his  position  if  ^^a  universal  or  residuary  legatee" 
were  to  come  in  and  claim  administration  as  authorized  bj 
s.  196?  Is  there  to  be  a  contest  between  the  claimant  and  the 
derivative  executor  ?  In  such  a  contest  the  derivative  ezecotor 
must  necessarily  go  to  the  wall^  for  he  is  not  a  person  to  whom 
an  original  grant  of  administration  could  have  been  made,  and 
s.  230  enacts: — ^^In  granting  letters  of  administratioD  of  an 
estate  not  fully  administered,  the  Court  shall  be  guided  bj  the 
same  rules  as  apply  to  original  grants,  and  shall  grant  lettefs  of 
administration  to  those  persons  only  to  whom  original  gnsti 
might  have  been  made." 

This  section  (230)  affords  a  further  argument  against  Ao 
possibility  of  there  being  now  such  a  thing  as  derivative  execntof' 
ship.  For  when  we  find  the  Legislature  expressly  declariog 
that  ^^in  granting  letters  of  administration  of  an  estate  not  foUj 
administered;  the  Court  shall  be  guided  by  the  same  rules  M 
apply  to  original  grants,  and  shall  grant  letteri^  of  administratioD 
to  those  persons  only  to  whom  original  grants  might  have  been 
made,"  how  can  we  presume  that  there  was  any  intention  to 
have  the  estate  ever  vested  in  a  person  to  whom  an  original  grant 
could  not  have  been  made  ?  Altogether,  it  is  evident  that 
existence  of  a  derivative  executor  is  not  contemplated  hj  the 
Act,  and  that  the  representation  is  treated  as  coming  to  an  end 
on  the  death  of  the  executor. 

S.  179  has  been  referred  to  in  argument.  It  declares 
that  the  executor  of  a  deceased  person  is  his  legal  representa- 
tive for  all  purposes,  and  all  the  property  of  the  deceased  vests 
in  him  as  such.  It  is  argued  that,  under  this  section,  property 
vested  in  the  deceased  as  executor  vests  in  his  executor.  Bntl 
think  that,  reading  the  whole  Act,  it  must  be  construed  ^. 
meaning  only  the  actual  property  of  the  deceased^  whether  held 
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)y  him  for  his  own  benefit^  or  the  benefit  of  others^  and  not  as        i^^ 
neuuDg  property   vested  in  him  as  executor  or  administrator    ^*  Souza 
under  the  Succession  Act.     On  the  construction  I  put  on  the  The  Skcrk- 

•  TART  OP 

Act,  upon  the  death  of  the  executor  or  administrator   of   a       Statk. 
deceased  person,  the  estate  of  the  latter  is  absolutely  unrepre- 
sented until  some  one  comes  forward  and  gets  a  grant  of  letters. 
Ihis  may  possibly  cause  inoonyenience   and   expense   to  the 
eatate ;  but  nevertheless  it  seems  to  be  the  law. 

I  was  at  one  time  inclined  to  think  that  in  this  particular  case 
the  plaintiff  (as  Lawrence  De  Souza's  will  was  made  long  prigr 
to  1866)  might  perhaps  be  protected  by  s.  331,  which  says  that 
le  provisions  of  the  Succession  Act  shall  not  apply  to  any  will 
Bade  before  January  1866.  But  the  codicil  under  which  the 
ilaintiff  claims  as  executor  of  Lawrence  Augustus  is  subsequent 
30  that  year.  And  on  further  consideration,  it  appears  to  me 
liat  the  plaintiff,  being  an  executor  under  the  Succession  Act, 
ian  have  no  larger  or  other  rights  as  such  executor  than  any 
itlier  person  who  obtains  probate  under  that  Act ;  or  in  other 
vords  that,  as  a  person  ordinarily  cannot  become  derivative 
oeentor  under  the  Succession  Act,  so  he  cannot  become  deriva- 
ive  executor  under  it,  merely  because  the  original  testator  died 
Mtotfi  1866.  I  admit  that  this  result  may  in  one  sense  affect 
le  estate  of  Lawrence  De  Souza.  But  it  does  not  affect  his 
viil,  or  the  construction  to  be  put  upon  it ;  and  therefore,  in 
iedding  as  I  do,  I  do  not  apply  the  Succession  Act  to  Lawrence 
[>e  Souza's  will,  within  the  meaning  of  s.  331. 

The  suit  will  be  dismissed  without  costs. 

Suit  dismissed. 

Attorney  for  the  plaintiff:  Mr.  Hatch, 

Attorney  for  the  defendant :  The  Government  Solicitor  (Mr. 
Snowks). 


MISSER   AND    QTHESS    (DsrBNDlHTS). 

[On  Appeal  from  the  High  Court  of  Judicature  at  Port  Williu 

Hindu  Law — Mithiia  Law — AlUjialiOH — Self-acqiared  A 

According  to  MIChiU  law,  the  owner  of  aelf-acquired  prop 
power  of  diipoiition  over  it. 

Appeal  from  a  decision  of  the  High  Court  ( 
E.  Jacksou,  JJ.),  dated  the  21st  August  1868,  rever 
BioD  of  the  Friucipal  Sudder  Ameeu  of  Tirhoot,  dat 
August  1666. 

The  plaiutijf,  who  was  an  execution-creditor  of  1 
ant  Bawa  MiBser  (cue  of  the  respondents),  sued  ti 
a  deed  of  partitiou  executed  on  the  dth  Febn 
shortly  before  his  death,  by  Dabee  Dutt,  father  of  Bi 
and  grandfather  of  the  other  defendants,  who.w« 
Though  styled  in  the  body  of  the  instrument  a  dee 
tion,  it  was  in  effect  a  deed  of  gift,  disposing  of 
ancestral  property  in  favor  of  his  son,  and  of  his  k 
property,  which  formed  the  bulk  of  hu  estate,  in  : 
minor  grandsons  and  his  second  widow,  of  whom  he 
his  son  Bawa  Miseer  to  be  the  guardian. 

The  plaintiff  alleged  the  deed  to  he  collusive,  and 
his  execution  rights  against  Bawa  Misaer.  Oa  27th 
the  Principal  Sudder  Ameen  allowed  an  objectioa  to 
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lired  property  of  Dabee  Dutt ;  and  on  this  point  there  was         1873 
appeal.      He  also  held  that^  according  to  Mithila  law,  a  R^ja  nisuKN 

l*KltKA8lf 

ler,  although  he  may  make  an  unequal   partition  of  his  self-  Narain  Sinoh 

uired  property  among  his  sons,  cannot  wholly  deprive  an  Bawa  iu&aKn. 

f  son,  and  leave  all  his  self-acquisitions  to  his  grandchildren, 

)  are  not  his  heirs.     He  cancelled  the  deed  as  a  device  to 

iat  creditors. 

la  appeal  the  High  Court  reversed  this  decree,  holding  that 

deed  was  a  testamentary  disposition,  which  Dabee  Dutt  had 

ght  to  make,  and  that  there  was  no  evidence  that  it  was  in 

id  of  his  son's  creditors.     By  the  High  Court,  however,  the 

3  was  treated  as  one  to  be  governed  by  the  Mitakshara  law. 

^rom  this  decision  the  plaintiff  now  appealed  to  Her  Majesty 

Tooncil. 

fr.  Cowie,  Q.C.,  and  Mr.  Doyne^  for  the  appellant,  con- 
led,  that  Dabee  I)utt  had  no  power  to  make  the  deed  in 
stion ;  that  neither  under  Mithila  nor  Mitakshara  law,  could 
hther  disinherit  an  only  son  in  respect  of  self-acquired 
perty  by  means  of  a  partition  or  other  alienation  to  his 
iadice. 

fr.  Leithf  Q.C.,  and  Mr.  J.  Atathoouy  for  the  respondents, 
e  not  called  upon. 

he  judgment  of  their  Lordships  was  delivered  by 

IR  B.  P.  Collier. — The  facts  of  this  case,  and  the  law  which 
18  upon  them,  may  be  very  shortly  stated.  Dabee  Dutt  Misser, 
rty  before  his  death,  executed  an  instrument,  whereby  he  gaye 
8  only  son,  who  was  considerably  in  debt  at  that  time,  his 
stral  property.  His  self-acquired  property  he  gave  to  his 
dsons,  and  to  his  then  second  wife,  afterwards  his  second 
w.  At  the  same  time  he  made  his  son  the  guardian  of  these 
dsons  during  their  minority.  It  was  contended  in  the  first 
5  that  he  had  no  right  to  make  this  disposition  of  his  property ; 
secondly,  that  this  deed  was  fraudulent, — the  intention  of 
Be  Dutt  being  that,  although  upon  the  face  of  the  deed  the  pro- 
f  was  given  to  the  grandsons,  it  should  really  belong  to  the 
and  that  the  transaction  was  not  a  real  but  a  colorable  one. 


but  iDaamuoh  us  the  grandsons  were  minors  and  he  wi 
their  guardian,  that  posBession  was  not  inconBistent  wi 

The  High  Court  reversed  the  decision  of  th< 
Sud<Ier  Ameen,  finding  that  the  transaction  vas  a  n 
not  merely  a  colorable  one — a  finding  in  which  thei 
concur. 

It  only  remains,  then,  to  be  decided  whether  oi 
Oabee  Dutt  was  enabled  to  make  this  diepositioo  of  I 
The  transaction  occurred  within  the  Mithila  distri 
MilhiU  law  would  prevail.  Of  that  law  the  princip 
is  the  Vivada  Chintamani,  in  which  it  is  lud  down  ii 
terms,  without  qualification,  that  "  self-acquired  j 
be  given  by  its  owner  at  bis  pleasure"  (1);  and  subf 
is  stated,  that  "  the  father  has  full  dominion  over  the 
his  father,  which,  being  seized,  is  recovered  by  bit 
tions,  or  over  that  wliich  is  gained  by  him  tlirough  s 
or  the  like.  He  may  give  it  away  at  his  pleasun 
distribute  it"  (2).  In  their  Lordships'  view  this  dii 
api)ly. 

But  it  has  been  argued  that,  under  the  Mitaksb 
father  could  not  dispose  of  the  property  away  fi 
without  the  son's  cousent  The  Mitakshara  law  a 
referred  to  undoubtedly  by  the  learned  Judgea  < 
Court  as  applying  to  this  case.  But  assoming,  w 
necessary  to  decide,  that  the  Mitakshara  law  a 
assuming  the  Mitakshara  law  only  to  admit  of  the  fa 
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■^ament.     Tiie  consent  of  the  son  was  given^  and  in  either         1873 
▼iew  Dabee  Dutt  exercised  a  power  which  by  law  appertained  ^Y^  Bi<*hb!v 

to  him.  Nakain  SiNOii 

On  these  grounds  their  Lordships  are  of  opinion   that  the  Bawa  Miubr. 
dedsion  of  the  Court  in  India  was  right,  and  that  this  appeal 
Dunt  be  dismissed  with   costs,   and   will  humbly  advise  Her 
Mq'esty  to  this  effect. 

Appeal  dismissed. 
Agent  for  the  appellant :  Mr.  Barrow. 

Agent  for  the  respondents :  Mr.  Wilson. 


RAMANUGRA  NARAIN  (Plaintiff)  ».  MAHA8UNDUR 

KUNWAR  (oNB  OF  THE  Defendants).  j'g^^ 

June  21  ^27, 
Xh  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

Res  Judicata — Deed  of  Qifi — Fraud, 

A  deed  of  gifl,  valid  and  operative  between  the  parties  thereto,  cannot  be 

Qided  because  in  another  suit  between  different  parties  it  has  been  held  to 

t  firadulent  as  against  creditors. 

t^wrv.— Whether  a  donor  can  avoid  his  own  deed  on  the  ground  of  his 

laiSnod? 

Appeal  from  a  decision  of  the  High  Court  (Bay ley  and 
Aepherson^  JJ*)>  dated  the  16th  June  1868,  affirming  a  deci- 
IQ  of  the  Principal  Sudder  Ameen  of  Gya^  dated  7th  April 

On  the  28th  August  1860^  the  respondent  executed  two  deeds 

gift  in  favor  of  her  two  daughters^  one  of  them  being  the 

pellant's    wife.      This     daughter^    named    Mussamut    Geer 

^^9ent ;— Sir  J.  W,  Col  vile,  Sib  B.  Peacock,  Sib  M.  E.  Smith.  Sib  R.  P. 


■f 


GOLLIEB,  AND  SiB  L.  PeEL.  > 
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1873        Kunwar^  died  iu  1864^  leaving  a  son,  who  survived  her  a  few 
Uamamuoka   days ;  and  the  appellant  thereupon  claimed  a  moiety  of  the  mne 
^9,  mauzas  in    Pergunna   Puchroophee,  in   Gja   (subject  of  the 

KlnwTi?.""  deeds  of  gift),  partly  as  heir  to  such  son,  partly  in  his  right  af 
husband. 

Certain  judgment-creditors  of  the  respondent  in  1862  aol 
1864  attached  the  mauzas  comprised  in  the  deeds;  and  two  of 
them,  viz.f  BisheuloU  and  Kamsurrun  Sahu,  subsequentlj  j 
obtained  judgments  to  the  effect  that  the  deeds  of  gift  wen 
collusive  and  fictitious  as  against  creditors.  The  plamtiffhal 
intervened,  and  was  made  a  party  in  Bishenloll's  suit. 

On  the  23rd  April  1866,  the  appellant  sued  in  the  Court  of 
the  Principal  Sudder  Ameen  of  Zilla  Gya  to  recover  pofisei- 
sion  from  the  respondent  of  a  moiety  of  nine  mauzas  (being  the 
subject  of  his  wife's  deed  of  gift).  His  wife's  sister  (donee  of 
the  other  moiety),  some  defaulting  tenants,  and  RamsumD 
Sahu  were  joined  with  the  respondent  as  party  defendint^ 
The  contention  in  the  suit  as  between  the  appellant  tnd  dw 
respondent  appeared  upon  the  face  of  the  pleadings  to  be,  that 
the  appellant  claimed  an  absolute  title  and  possession  of  the 
property  comprised  in  the  deed  of  gift,  while  the  respondflrt 
answered  that  the  deed  of  gift  was  in  the  nature  of  a  will  ex^ 
cuted  with  the  intention  that  she  should  enjoy  the  pi-opertj  for  j 
her  life,  and  her  daughter  in  reversion  after  her  death. 

Meau^v'hile,  Bisheuloll's  suit  had  on  appeal  been  remanded  fiv 
re-trial,  and  the  two  suits  were  heard  together.  The  Princ^Ml 
Sudder  Ameen  on  the  19th  September  1866  decided  in  favor  of 
the  api^ellaut,  and  of  the  due  execution  of  the  deed  of  gift* 
Thereupon  both  the  respondent  and  BisheuloU  appealed;* 
second  remand  of  BishenloU's  suit  followed ;  and  on  the  7^ 
April  1868  the  Principal  Sudder  Ameen  found  in  that  suit  that 
the  deed  of  gift  was  a  fictitious  one,  executed  with  a  view  to 
defraud  the  creditors  of  the  respondent. 

The  High  Court  on  appeal  upheld  this  finding,  and  in  cod** 
quence  decreed  BishenlolPs  suit  in  his  favor,  and  dismiseedtktf 
appellant's  suit,  not  merely  as  against  Bamsurrun  Sahu,  i^ 
absolutely. 

There   was  no  ajjpeal   from  the  decree  in  BishenlolJ'*  *"^^' 
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lecree  in  the  appellant's  case  was  based  upon  tlio  following        1878 
ge  in  the  judgment  of  Macpherson^  J. : —  Bamanuoba 

he  whole  transaction  haviDg  been  one  entered  into  for  a  fraadulent  mahasukoub 
•e,  I  do  not  think  that  Ramanugra  Nurain  is  entitled  to  a  decree,     Kumwab. 
as  against  Muhasundur,   for   the  daugiiters  were  parties  to  the 

n 

le  plaintiff  appealed  to  Her  Majesty  in  Council. 
le  question  in  appeal  was  what  was  the  true  effect  of  the 
as  between  the  appellant  and  respondent,  having  regard  to 
nudulent  nature  of  the  transaction  as  against  third  parties. 

'.  Leithy  Q.C.9  and  Mr.  Bell^  for  the  appellant,  contended 
the  decree  ought  to  have  established  the  deed  as  against 
isundur  declaring  at  the  same  time  that  it  was  no  bar  to 
ale  of  the  property  comprised  therein  at  the  instance  of 
creditors,  if  the  deed  were  executed  to  their  prejudice. 
'  farther  submitted  that  there  was  no  evidence  in  this  suit 
lud,  or  if  there  were,  of  the  daughter's  participation  there- 
Assuming  the  deed  to  have  been  fraudulent  and  void  as 
tst  creditors,  the  respondent  was  not  at  liberty  to  avoid  her 
deed  on  the  ground  of  her  own  fraud ;  Doe  d.  Roberts  v. 
rts  (1)  and  Hawes  v.  Leader  (2);  a  deed  void  as  against 
lasers  and  creditors  may  be  good  as  against  the  parties. 
K>ver,  the  respondent  admitted  (and  the  admission  was 
ng  as  against  her)  that  the  true  intention  of  the  deed  was 
although  she  was  to  take  for  life,  at  least  the  daughter  was 
kke  absolutely  at  her  death.  The  learned  Counsel  also 
inded  that  there  was  no  evidence  of  this  life-estate,  and  that 
ed  of  gift,  followed  by  possession  of  the  donee,  operated 
IT  Hindu  law  as  a  conveyance. 

r.  Cavcy  for  the  respondent,  contended  that  there  was  no 
ence  of  any  intention  on  the  part  of  the  mother  to  give  any 
ficial  interest  to  the  daughter ;  and  that  the  deed  had  not 
i  followed  by  possession.  Assuming  that  there  was  fraud 
nst  creditors,  that  was  inconsistent  with  a  real  transfer,  and 
laiaed  the  intention  of  the  parties.     Fraud  is  a  good  defence 

(1)  2  B.  &  A.,  367.  (2)  Cro.  Jac.,  270. 
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1878        even  as  between  the  parties  to  a  deed ;    see  Collins  v. 

Ramanuora  t^m  (1)  and  Bowes  v.  Foster  (2),  where  the  defendant  ^ 

V.  precluded  from  showing  that  the  transaction  was  not  a  i 

Mahasundur 

KuNWAR.  pretended  sale.  The  respondent  did  not  set  up  a  case  oi 
but  the  real  intention  with  which  the  deed  was  executed 
was  partially  adverse  to  the  terms  of  it;  the  appellani 
the  case  of  fraud  in  order  to  defeat  that  intention, 
influence  was  exerted  over  the  respondent  as  ^pardai 
she  was  not  therefore  in  pari  delicto  with  the  other  pa 
the  transaction. 

Mr.  Leith  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  R.  p.  Collier. — The  suit  out  of  which  the  present 
arises  was  brought  under  these  circumstances : — 

A  widow  lady^  named  Mahasundur  Kunwar,  hi 
daughters^  both  married ;  and  on  the  28th  August  18 
executed  two  deeds  conveying  to  them  in  equal  moieties^  ii 
ately  and  absolutely,  certain  nine  mauzas,  of  which  sh< 
be  assumed  to  have  had  the  power  of  absolutely  disposing 

In  the  year  1864,  Geer,  one  of  her  daughters,  died,  1 
an  infant  son,  who  survived  her  three  days;  whereu] 
husband,  the  present  plaintiff,  brings  this  suit  for  the  [ 
of  recovering  possession  of  Geer's  share  of  one-half 
nine  mauzas  so  conveyed  by  Mahasundur.  Mahasi 
main  defence,  which  it  becomes  most  material  to  consi 
thus  stated  by  her : — "  With  a  view  of  preventing  dispi 
future  amongst  her  two  daughters,  she  executed  a  d( 
gift  in  the  nature  of  a  will,  with  this  intention,  tb 
should  remain  in  possession  during  her  life,  and  aft 
death  her  daughters  would  be  entitled."  The  pi 
undoubtedly,  proved  a  prima  facie  case.  He  show€ 
execution  of  the  deed  conveying  the  half  of  the  prope 
his  late  wife ;  he  showed  that  the  name  of  his  late  wii 
substituted    for    that    of    Mahasundur   on   Mahasundur* 

(1)  1  Sm.  L.  C,  6th  edit.,  323,  &  sec  355.  (2)  2  H.  &  N.,  779. 
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nation,  and   that  an  amalnama     was    shortly    afterwards        1878 
ted  by  Mahasundur,   wherein  she  required  the  tenants  to  Ramaruoba 

-  _  Narain 

*ent8  to  her  daughter^  and  he    gave    evidence    that  the  v, 

t.      x\  '        •i«Nii  *-!•  •  /•.!  BIahasundur 

iter  (his  wife)  had  remained  m  possession  of  these  mauzas  Kunwah. 
I  her  life^  although  it  appeared  that  after  her  deaths  by 
means  or  other,  Mahasundur  had  resumed  possession  of 
This  case  was  answered  on  the  part  of  Mahasundur  in 
ay.  She  called  several  witnesses  to  prove  that  at  the  time 
\  execution  of  the  deeds  there  was  a  verbal  arrangement 
bey  should  operate  only  as  a  conveyance  of  the  property 
lier  death  ;  and  that,  during  her  life,  her  daughters  were  to 
her  property  in  trust  or,  as  it  is  sometimes  called,  henami 
ler.  Evidence  was  given  that  the  plaintiff  himself, 
knugra,  the  husband  of  the  other  daughter  Bhowanee, 
Feetun  Lall,  the  father  of  the  plaintiff,  were  parties  to  this 
kction,  and  indeed  the  prime  movers  in  it ;  and  it  may  be 
76d  that  neither  the  plaintiff  nor  Jeetun  Lall,  his  father, 
ailed  upon  the  part  of  the  plaintiffs  to  contradict  this, 
evidence  was  given  on  the  part  of  Mahasundur  that  she 
ly  received  the  rents ;  and  it  was  argued,  undoubtedly 
great  force,  that  it  was  extremely  improbable  that  she 
1  without  apparently  any  consideration  denude  herself 
itely  for  her  life  of  the  bulk  of  her  property.  Such  was 
kture  of  the  issues  and  of  the  proof  as  between  the  parties 
\  cause. 

\  the  case  is  complicated  in  this  way :  one  Bishenloll, 
itor  of  Mahasundur,  instituted  a  suit  against  Mahasundur, 
ich  the  present  plaintiff  became  a  party  by  intervention, 
le  purpose  of  setting  aside  the  deeds  in  question,  on 
round  that  they  were  fraudulent  as  against  creditors, 
cases  were  tried  together,  and  one  judgment  was  delivered 
kh.  The  substance  of  the  judgment  is  that  these  deeds 
altogether  colorable,  being  intended  to  have  no  operation 
ver,  and  that  they  were  fraudulent  as  against  creditors, 
is  ground  a  decree  was  given  for  Bishenloll  in  his  suit, 
or  the  defendants  in  the  present  suit.  There  is  no  appeal 
\i  the  decision  in  Bishenloll's  suit,  therefore  the  judg- 
in  that  case  cannot  now  be  disputed.     But  the  judgment 
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1878        in  that  case  operates  as  no  estoppel  in  the  present^  wlierei 
Ramamuora   parties  are  not  the  same,  and  in  their  Lordships'  opini 
0.  same  issue  is  not  involved  in  the  two  suits.     In  Bislii 

KuKwuR.  suit  the  issue  was  fraud  or  no  fraud  against  the  creditoi 
the  present  suit  the  defendant  does  not  set  up  that  ( 
against  the  plaintiff.  She  does  not  allege  the  deed  to  I 
gether  void  or  inoperative,  but  her  case  is  that  it  was  in 
to  be  operative  so  far  as  to  convey  the  property  after  her 
and  that  there  was,  at  the  time  of  its  execution,  an  agr 
that  for  her  life  she  was  to  have  the  beneficial  interest,  a 
daughters  were  to  hold  benami  for  her«  Their  Lo 
upon  the  facts  find  that  the  defendant  Mahasundur  ha£ 
out  this  issue,  and  therefore  they  are  unable  to  concur 
judgment  of  the  High  Court,  which  finds  that  the  de* 
altogether  fraudulent  and  colorable,  and  not  intended  t 
any  operation.  Mahasundur  does  not  set  that  up, 
would  be  a  serious  question  if  she  did,  whether  she  c( 
allowed  to  avoid  her  own  deed  on  the  ground  of  her  own 
The  plaintiff  does  not  either  set  up  any  such  case  as  tli 
deed  was  fraudulent,  and  that  therefore  Mahasundv 
estopped  from  disputing  it.  In  their  Lordships'  opini 
between  the  present  parties  to  the  suit,  the  issue  does  no* 
as  to  whether  the  deed  was  fraudulent  as  against  the  ere 
nor  whether  it  was  absolutely  colorable  and  void. 

Entertaining  this  view,  their  Lordships  are  of  opinic 
the  finding  of  the  High  Court  was  wrong  in  as  far  as  it  d 
that  the  deed  was  altogether  inoperative.  They  think  the 
Court  was  right  in  determining  that  the  plaintiff  wi 
entitled  to  maintain  this  suit,  as  far  as  it  related  to  the  ( 
possession  of  the  property ;  but  they  are  also  of  opinion  tl 
is  entitled  to  a  declaration  that  his  wife  had,  and  that 
the  heir  of  his  wife  through  his  infant  son,  has  the  rij 
a  vested  remainder  upon  the  death  of  Mahasundur,  and  t 
is  entitled  to  have  his  name  substituted  for  that  of  hh 
upon  the  register. 

They  will,  therefore,  humbly  advise  Her  Majesty  th 
decree  of  the  High  Court  and  also  the  decrees  of  the  Pn 
Sudder   Ameen  be  reversed ;  that  it  be  declared  that  the  fl 
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as  beir-ai4aw  of  his  infant  son^  is  entitled  to  the  interest       w 
slate  wife.  Mussamut  Oeer  Kunwar^  under  the  deed  of  b^casdosa 

NARAOr 

exeonted   in  her  favor  by  the  respondent  on  the  28th  .,     ^^ 

ist  1860^  and  to  have  'his  name  substitued  for  hers  upon    Kuhwab. 

^^ter ;  that  it  be  further  declared^  as  between  parties  to 

Boit^  that^  by  virtue  of  the  arrangement  between  them^ 

amut  Oeer  Kunwar  was  entitled  to  the    property  com- 

1  in  the  deed^  but  subject  to  the    life-interest    of  the 

ndent ;  that  it  be  declared  accordingly  that  the  appellant  is 

ntitled  to  the  possession  of  the  property  or  the  receipt  of 

ents  during  the  respondeKt's  lifetime. 

eir  Lordships  are  of  opinion  that  each  party  should  bear 

wn  costs  in  this  appeal. 

Appeal  allowed, 
;ent  for  the  appellant :  Mr.  Wilson. 

;eBts  for  the  respondents :  Messrs.  Watkins  and  Lattey. 


\A  CHAND  (PLAnmvp)  v.  MEHER  CHAND  SAUU  and  othbbs  p  q  « 

(DfiFBHDANTS).  1872 


iVcw.  20. 


Lppeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

'w  Cancellation  of  Lease — Forfeiture — Act  X  of  1859,  *.  28,  cL  5, 

and  «.  78. 

Te  in  a  perpetual  lease  there  was  a  condition  that,  on  default  being  made 
ment  of  a  certain  number  of  instalments  of  rent,  the  lease  should  be 
Held  that  in  a  suit  under  cl.  5,  s.  23  of  Act  X  of  1859,  for  cancellation 
lease  on  account  of  a  breach  of  the  condition,  the  lessee  was  entitled 
lenefit  of  s.  78,  even  though  the  defenpe  set  up  was  false  in  fact. 

P£AL  from  a  decision  of  the  High  Court  (Norman  and 
-Earr,  JJ.),  dated  the  10th  May  1867^  modifying  a 
)n  of   the  Deputy   Collector  of   Patna.     The  suit  was 

hresent .— -The  Bight  Hon'blb  Sib  J.  W.  Golvile,  Sib  B.  Peacock, 
Sib  M.  E.  Smith,  Sib  B.  P.  Gollisb,  and  Sib  L.  Peel. 
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seventeen  inetalments  were  due  under  the  lease. 

The  defendantfl  set  up  in  defence  that  they  had  pu< 
portion  of  the  arrears,  and  that  only  a  small  bi 
nnpiud,  and  that  they  had  been  turned  out  of  pOBi 
third  pereoa  to  whom  they  had  mortgaged  their  iai 
property  in  respect  of  wluch  rent  was  sought  in 
suit,  and  who  had  foreclosed. 

The  Collector  was  of  opinion  that  this  defence 
one,  and  gave  the  plainUff  a  decree  for  arrears  of 
considered  the  claim  to  cancel  the  lease  barred  by  lin 

The  High  Court  on  appeal  confirmed  the  decinion 
Court,  as  far  as  it  gave  a  decree  to  the  plaintiff  for  t 
rent,  but  held  that  the  claim  of  the  plaintiff  to  cancel 
not  barred  by  the  law  of  limitation.  The  Court  was  ] 
give  the  plaintiff  the  whole  relief  sought,  but  at 
appears  to  have  been  made  on  behalf  of  the  defend) 
the  benefit  of  s.  78  of  Act  X  of  1859,  which  entil 
paying  the  amount  decreed  within  fifteen  days,  to 
in  possession  of  the  mukarrari  tenure.  After  hear! 
on  the  point,  the  Court  held  that  the  defendants  t 
to  the  benefit  of  s.  78  (1),  and  made  the  following  d 

"  It  is  ordered  and  decreed  that  this  appeal  be  decreed, 
proviso  UDder  the  terms  of  a.  78  of  Act  X  of  1859,  ii 
defeudantB  (reepondeats),  that  is  to  say,  that  the  said  defend 
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e  suit  being  brought  to  cancel  the  lease  under  the  5th        ^^72 
)f  8-  23  of  Act  X  of  1859,  on   account  of  a  breach  of  a  DuwChamd 
)n  of  the  lease^  and  not  under  any  power  given  by  the  Act,  MbhkbChihd 
h  section  could  not  apply.     It  was  not  a  case  in  which  the 
mts  could  seek  aid  on  equitable  ground,  their  defence  being 
false.     The  78th  section  was  only  intended  to  allow  a 
ing  tenant  against  whom  a  decree  for  rent  has  passed  to 
dthin  fifteen  days  after  decree  on  payment  of  arrears  witli 
t  to  the  date  of  payment  and  costs,  to  stay  execution  of  that 
the  decree  which  ordered  the  cancelment  of  the  lease ;  that 
would  not  apply  to  a  case  where  the  Court  had  passed  a 
onal  decree  like  the  present  one,  which  in  fact  gave  the 
lents  fifteen  days  after  decree  without  interest. 

Leithf  Q.C.,  and  Mr.  fV.  0,  Mozoomdar  for  the  respond- 
3re  not  called  upon. 

IT  LoBDSHiPS  gave  the  following  judgment: — 

was  a  suit  by  the  appellant  against  the  respondents,  who 
ider  a  mukarrari  lease,  for  the  purpose  of  recovering 
of  rent,  and  for  the  cancellation  of  the  lease  in  conse- 
of  non-payment,  in  pursuance  of  an  agreement  contained 
lease  itself  to  that  effect.  The  Court  below  decided  in 
of  the  plaintiff  upon  the  first  point,  and  decreed  the 
1  of  rent ;  but  on  the  second  point  decided  against  the 
Bf  on  the  ground  that  the  suit  for  the  cancellation  of 
se  was  barred  by  the  Statute  of  Limitations, 
n  appeal  to  the  High  Court,  that  Court  confirmed  so 
of  the  decision  of  the  lower  Court  as  gave  the  plaintiff 
rears  of  rent ;  but  disaffirmed  the  decision  so  far  as  it 
!d  that  the  Statute  of  Limitations  applied  to  the  claim 
plwitiff  to  cancel  the  lease  ;  the  Court  went  on  in  their 
mt  to  say  that  in  their  opinion  s.  78  of  Act  X  applied, 
ter  portion  of  which  is  in  these  terms : — ^^  lu  all  cases  of 
)r  the  ejectment  of  a  ryot,  or  the  cancelment  of  a  lease, 
;ree  shall  specify  the  amount  of  the  arrears,  and  if  such 
t,  together  with  interest  and  costs  of  suit,  be  paid  into 
within  fifteen  days  from  the  date  of  the  decree,  execution 
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1872       shall  be  stayed."    From  this  latter  part  of  the  judgment,  ^ 
DoLi  chahd  plaintiff  appeals  on  the  ground  that  he  was  entitled  to  a  deeiee 
MbhbbChahd  declaring  the  lease  to  be  unconditionally  canoelled. 

It  has  been  contended  that  the  words  of  this  section,  whiA 
printA  facie  certainly  would  apply  to  this  case,  and  indeed  to 
all  cases  of  cancellation  of  leases,  were  limited  in  operation  by 
previous  sections  of  the  Act,  more  especially  s.  22,  whioh  refes 
to  cases  where  arrears  of  rent  may  be  *^  adjudged  to  be  doe 
from  any  farmer  or  other  leaseholder  not  having  a  perminent 
or  transferable  interest  in  the  land,"  and  which  enacts  that ''  the 
lease  of  such  leaseholder  shall  be  liable  to  be  cancelled,  and  the 
leaseholder  to  be  ejected."  It  was  contended  that  the  Utter 
part  of  s.  78  only  applied  to  cases  where  the  statutory  power 
was  given  by  this  Act  to  cancel  leases,  and  not  to  pases  where 
the  right  to  cancellation  accrued  in  consequence  of  coTeniali 
in  the  lease  itself.  But  their  Lordships  are  of  opinion  diet 
that  would  be  placing  too  narrow  a  construction  upon  an  Act 
which  may  be  termed,  upon  the  whole,  a  remedial  one,  vA 
they  see  no  sufficient  reason  for  limiting  what  is  the  primA  fvk 
and  natural  meaning  of  its  terms  to  the  extent  contended 
for. 

Their  Lordships  are,  therefore,  of  opinion  that  the  High 
Court  was  right  in  its  determination  on  the  point  in  question. 

But  it  has  been  suggested  that  the  decree  of  the  High  Govt 
is  ambiguous  in  its  terms.  There  can  be  no  doubt,  their  Lord- 
ships apprehend,  as  to  what  the  intention  of  the  High  Coort 
was,  namely,  to  give  effect  to  the  terms  of  this  Statute,  and  to 
declare  that  the  lease  should  be  cancelled  unless  within  fifiees 
days  the  rent  was  paid. 

The  terms  of  the  judgment  are  these: — '*It  is  ordered  and 
decreed  that  this  appeal  be  decreed,  subject  to  the  proviso  nndtf 
the  terms  of  s.  78  of  Act  X  of  18A9,  in  favor  of  the  defendantii 
respondents,  that  is  to  say,  that  the  said  defendants,  respondent^ 
be  entitled  to  continue  in  possession  of  the  muharrari  teav^ 
the  subject  of  this  suit,  upon  their  paying  into  Court  witUB 
fifteen  days  from  this  date  the  amount  decreed,  namely*  ^ 
sum  of ,"  and  so  on. 

It  appears  to  their  Lordships  that  this  decree,  in  effect,  ordeit 
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hat  the  leaae  is  to  be  caDcelled  upon  the  non-payment  of  rent        i872 
rithin  the  time  specified.  i>(7li  Chahd 

That  is  the  interpretation  which  their  Lordships  put  upon  MbhrrChavd 
Us  decree.  Should  the  parties  think  it  necessary  to  make  any 
pplication  to  the  Court  for  the  purpose  of  making  the  words 
Mvro  clear^  that  application  can,  of  course,  be  made,  and  the 
Wt  will  exercise  their  judgment  as  to  whether  it  be  desirable 
0  tmend  the  decree  or  not. 

Their  Lordships  will  advise  Her  Majesty  that  this  appeal 
le  dismissed  with  costs. 

Appeal  dismissed. 
Agents  for  appellant :  Messrs.  Wathins  and  Lattey. 
Agent  for  respondents :  Mr.  Wilson. 


SB  HONORABLE   SRI  MAHARAJA   VIJAYARAMA  GAJAPATI  p.  C.* 

iAZ  MANEA  SULTAN  BAHADUR   GARU,  Zbmindae  op  VIZIA-  1872 

IffAGRAM,  k.C.S.I.    (Dependant)  v,  SRI   RAJA  LAKSHMI  CHAL-  ^^' 
Lata  (Widow  op  the  Flaintifp). 

[On  Appeal  from  the  High  Court  of  Judicature  at  Madras.] 

PUunt-Act   VIII  of  1859,  m.  26,  29— 7V//<?*  of  Honor, 

Where  the  Government  has  recognized  a  person  as  having  a  right  to  bear 
vtienkr  titles,  a  plaint  in  a  suit  against  such  person  does  not  contain  **  the 
nription  of  the  defendant**  in  accordance  with  s.  26  of  Act  VIII  of  1839 
neh  titles  are  omitted.  In  such  a  case  the  plaintiff  should,  on  the  objection 
Bg  taken  by  the  defendant,  be  ordered  to  amend  the  plaint ;  and  if  such 
fa  is  not  complied  with,  the  plaint  should  be  rejected. 

Appsal  from  a  decision  of  the  High  Court  of  Madras 
^ere  and  Holloway,  JJ.)?  dated  22nd  January  1866,  revers- 
g  a  decision  of  the  Civil  Judge  of  Vizagapatam  dated  5th 
uly  1866. 

iVfiai^:«THB  RiOHT  Hoii*blb  Sib  J.  W.  Colvilb,  Sib  B.  Peacock,  Lobd 
JvRicB  Mbllish,  Sib  M.  E.  Smith,  Sib  R.  P.  GoLttSB,  and  Sib  L.  Pbbl. 
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1872  This  was  an   action   brought  by  the  respondent's  husband 

Mahakaja  of  (since  deceased)^  who  was  Baja  of  Bobbilj^  against  the  Mahi- 

9.         raja  of  Vizianagram ;  and  the  plaint^  instead  of  giving  him  tte 

Challata.   full  titles  set  out  in  the  heading  of  this  report^  described  him  u 

^^  Sri  Raja  Vijayarama  Grajupati  Bahadur^  zemindar  of  Yinsiuh 

gram,  defendant." 

By  a  notification  of  27th  January  1864,  published  in  die 
Gazette  of  India  for  3rd  February  of  that  year,  the  defendant 
was  appointed  an  additional  member  of  the  Council  of  the 
GK)vemor-GeneraI  for  the  purpose  of  making  laws  and  regolt- 
tions.  In  that  notification  he  was  styled  ^'  Maharaja  Meera 
Vezearam  Guzzeputty  Baj,  Munea  Sultan  Bahadur  of  Viiift- 
nagram,  "  and  by  another  notification  dated  31st  March  1864| 
published  in  the  Gazette  of  India  of  9th  April  1864,  the  title 
of  ^^  Maharaja"  was  conferred  on  the  defendant  from  that  date. 

An  application  was  made  to  Mr.  Collett,  the  Civil  Judge  of 
Vizagapatam,  on  behalf  of  the  defendant,  that  the  plaint  should 
be  ordered  to  be  taken  off  the  file  as  not  containing  die 
"  description  of  the  defendant "  as  required  by  s.  26,  Act  VIII 
of  1859,  in  accordance  with  which  his  full  titles,  which  he  waa 
entitled  to  bear  from  the  date  of  the  above  notifications,  should 
have  been  given  him. 

For  the  plaintiff  it  was  contended  that  whatever  others  mty 
have  done,  he  and  his  ancestors  at  least  had  never  spoken  of  or 
addressed  the  defendant  or  his  ancestors  either  as  "  Maharaja 
or  as  '^  Munea  Sultan  ;"  and  that  it  was  derogatory  to  his  dignitj 
to  do  so.  Certain  ancient  documents  were  put  in  by  the  plaintif 
in  support  of  his  statement.  The  Judge,  on  the  5th  July  18$$) 
held  that  the  defendant  was  entitled  to  say  that  s.  26  had  nol 
been  complied  with  by  the  plaintiff,  inasmuch  as  the  plaint  did 
not  properly  set  forth  the  defendant's  "  name  and  description  **«• 
far  as  they  could  be  ascertained.  Beferring  to  the  notificatioos 
of  27th  January  and  31st  March  1864,  he  was  of  opinion  that 
the  defendant  was  entitled  to  be  styled  ^^  Maharaja,"  and  to  k 
described  as  "  The  Honorable  "  as  long  as  he  held  a  scat  ifl 
the  Council  of  the  Governor-General,  and  that  the  **  name  and 
description  "  used  and  claimed  by  the  defendant  were  legally  hi* 
by  virtue  of  the  grant  and  recognition  of  the  Govemor-Generali 
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id  that  they  did  not  depend  upon^  and  were  not  therefore  to  be        1872 
icertained  from^    mere  usage    or    habits    of  courtesy.      He  Maharaja  of 

-  j/»,ii.  1.         VIZIANAORAM 

ild  that  the  defendant  was  entitled  to  the  full  title  given  him         v. 

f  the  notification  of  27th  January  1864,  and  made  an  order    Challata. 

ider  s.  29,  giving  the  plaintiff  one  week's  time  to  amend  his 

aint^  by  entering  the  name  and  description  of  the  defendant 

ibove  set  forth,  in  default  the  plaint  to  be  rejected. 

The  plaintiff  failed  to  amend  his  plaint,  which  was  consequently 

jected  under  s.  29,  but  on  appeal  by  the  plaintiff  to  the  High 

imrt,  a  Division  Bench,  on  22nd  January  1866,  reversed  the 

Madon  of  the  Judge^  and  ordered  the  plaint  to  be  restored  to 

efile(l). 

The  Maharaja  having  obtained  leave  to  appeal  to  England, 

e  ease  now  came  on. 

Mr.  Mundell,  Q.C.,  Mr.  Norton,  and  Mr.  Bowrinff,  for  the 
pliant,  contended  that  this  was  a  matter  of  the  highest 
iportance  to  gentlemen  in  the  position  of  the  defendant,  and 
at  if  the  judgment  of  the  High  Court  were  supported,  the 
loomfort  of  being  insulted  would  be  added  to  that  of  being  a 
fendant. 

Mr.  Field,  Q.C,  and  Mr.  Grady  contended  that  the  only 
lestion  under  the  Act  was  whether  the  defendant  was  suffici- 
itly  designated  to  avoid  confusion  or  mistake.  They  relied  on 
d  ease  of  Kissen  Chand  Golacha  v.  Megraj  Kooturia  Boy 
okadur  (2),  decided  by  the  Calcutta  High  Court. 

(1)  3  Mad.  H.  C.  Bep.,  31.  The  Advocate- General  (Mr,   Come) 

(2)  Before  Mr.  Justice  Olover  and        (Baboos  Ashootosh    Chatterjee  and 

Mr.  Justice  Milter.  Jadub  Chunder  Seal  with  him)  for 

the  appellant. 

Baboo  Kally  Kishen  Sen  for  the 
D8EN  CHAND  GOLACHA  (Plaint-  respondent. 

mr)  •.    MEGRAJ    KOOTURIA  ROY        ^        •    ,  *     r  *i.     r.     -* 

BAHADUR  (Dbfkhdaht).*  ^^*  judgment  of  the  Court  was 

delivered  by 

^nt^TUles  of  Bonor—Act  Vni  0/       Glovbb,    J.— We   think  that  the 
1859,  M.  26, 29.  order  of  the  Officiating  Judge  in  this 

*  HiscellflDeous  Special  Appeal,  No.  400  of  1869,  against  the  order  of  the 
ffieiating  Judge  of  Zilla  Moorshedabad,  dated  the  23rd  August  1869, 
Kmmg  an  order  of  the  Officiating  Sudder  Munsif,  dated  the  2Dd  August 


The  29th  November  1869. 
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1872  Their  Lordships  gave  the  following  judgment : — 

Maharaja  or 

VlEIAITAOBAM  i      n  _J 

V.  This  is  an  appeal  against  the  judgment  of  the  High  Gem, 

Ghallaya.   which  reversed  the  decision  of  the  Judge  of  the  Civil  Comtrf 

case  18  wrong,  and  most  be  set  aside,  the  Court,  for  he  appeared  sndhhdi 

The  plaintiff  sued  the  defendant  for  a  admitted  that  he  was  thepsrtjfMi 

'  kabala;    the  defendant   in  the  first  and  only  applied  for  a  certain  del^a  ^ 

instance    appeared    and    asked    the  the  first  instance,  in  order  tint  k 

Court  for  a  postponement  of  seven  might  procure  the  attendance  of  MM 

days  for  the  purpose  of  procuring  the  witnesses  whom  he  stated  to  beaeNH 

attendance  of  certain  witnesses  whose  sary  to  the  defence,  and  itwisoul^ii 

evidence  was  said  to  be  important  to  an  after-thonght  that  he  subwqiNBttf 

the    defence ;    this    indulgence   was  raised   the   objection    that  hif  tidi 

granted  to  him :  afterwards  he  made  had  not  heesa  properiy   set  ont  k 

an  objection  to  the  wording  of  the  the  summons.    8.   26  says  tiiat  ih 

summons,  stating  that  his  proper  litle  sunmions    shall    contain    the  ma^ 

was  Roy  Bahadur,   which    title  had  description,  and  place  of  abode  of  Itl 

not  been  written  in  the  summons  call-  defendant,  so  far  as  they  can  bena^ 

ing  upon  him  to  defend  the  case.  tuned.    In  this  ease  the  nins  tfi 

The    Munsif,   on    the  defendant's  place  of  abode  were  given,  sod  Ai 

application,  ordered  the  plaintiff  to  only  thing  that  was  not  given  is  Ai 

amend  his  plaint  within  five  days,  and  summons  was  the  title  of  Roy  Bikl* 

on  his  failure  to  do  so  rejected  hifi  dur.    If  there    had  been  any  donlt 

plaint  under  s.  29  of  the  Code  of  Civil  as  to  the  identity  of  the  person  ned- 

Procedure.  if,  for  instance,  there  had  been  tfo 

On  appeal  the  Judge  decided  that  persons  of  the  same  name,— itrntybt 

although  the  decision  of  the  Munsif  that  it  would  have  been  neceouyti 

was  not  exactly  called  for  or  necessary  put  in  the  summons  the  title  oft* 

under  the  circumstances  of  the  case,  defendant,  but  we  think  that  the  taa 

still  he  thought  that  he  haa  the  power  description    in    the   section  sppG* 

to  reject  the  plaint,  the  plaintiff  hav-  rather  to  the  fiunily  of  the  piw 

ing  omitted  to  obey  the  order  of  the  summoned ;  for  instance,  the  6tMi 

Court    directing    him    to   amend  his  name  is  required  to  be  stated  M  tf  ^ 

plaint;    he  also  thought   that  there  make  it  certain  that  the  right  ptfV 

was  another  reason  why  the  plaint  attended  the  Court, 
should  be  rejected,   namely,   because        Both  the  lower  Courts  seem  to  h* 

the  trade  or  profession  of  the  defend-  rejected  the  plaint  in  this  caN  ^ 

ant  had  not  been  stated   as  required  account  of  what  they  call  the  CM* 

under  s.  26  of  the  Code,  he  therefore  tumacious  disobedience  of  thepW"** 

upheld  the  lower  Court's  order  and  iff  to   the  Court's  order  to  amend  la 

dismissed  the  appeal.  plaint  by  the  insertion  of  the  «a« 

It  appears  to  us  that  there  was  no  lioy  Bahadur;  but    ^e  only  p0** 

necessity  for  any  such  rejection  of  given  by  the  Act  under  whidi  t» 

this  plaint.    The  object  of  the  law  is«  Judge  can  reject  a  plaint  is  wbco  v 

to  identify  the  parties  to  the  suit,  and  plaintifi  has  omitted  to  insert  cflftt^ 

it  is  perfectly  clear  in  this  case  that  information  which  the  law  reqoii*'' 

the  right  person  was  brought  before  be  inserted,  and  the  Uw  nowhere  ^J* 
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Vizagapatam,  dated — and  the  date  is  material  for  the  decision        1872 
of  the  present  question— the  5th'  July  1865.      The  question  ^j^^^A^AotiSc 
which  the  appeal  raises  is  the  effect  to  be  given  to  the  26th  and         «. 
SSth  articles    of  the   Code  of  Procedure.      The  26th   article   Challata. 
leqaires  that  the  plaint  shall  contain  the  name,  description,  and 
1^  of  abode  of  the  defendant,  as  far  as  they  can  be  ascer- 
tuned,  and  the  29th  section  provides  that  if  the  plaint  does  not 
sontun    the    several   particulars  thereinbefore  required  to  be 
qpeeified  therein,  the   Court    may  reject  the  plaint,  or,  at  its 
Iwretion,  may  allow  the  plaint  to  be  amended. 

In  the  present  case  a  plaint  was  filed  by  the  Raja  of 
BobbUy  against  the  appellant,  whom  I  may  shortly  describe  as 
la  Maharaja  of  Vizianagram.  The  objection  taken  to  the 
hint  was  that  the  defendant  was  described  on  the  face  of  that 
ihint  by  titles  which  did  not  correspond  with  the  full  titles  to 
tluch  he  was  entitled,  and  by  which  he  ought  to  have  been 
kwribed.  The  Judge  thought  that  objection  was  made  out, 
lad  lie  directed  that  the  plaintiff  should  have  liberty  to  amend 
ih  plunt  by  amending  the  description  of  the  defendant,  in 
Mordance  with  the  description  which  had  been  given  to  him  in 
lie  Gazette,  by  which  he  was  appointed  a  member  of  the 
Jovemor-Generars  Council  for  making  Laws,  namely,  the 
^Honorable  Maharaja  Meerza  Vezearam  Guzzeputty  Baj 
lonea  Sultan  Bahadur  of  Vizianagram."  He  gave  the 
laintiff  a  ^'  week's  time  to  amend  his  plaint  by  entering  the 
ime  and  distinction  of  the  defendant  as  above  set  forth,  and 
I  default  the  plaint  will  stand  rejected."  The  plaintiff,  the 
eipondent,  declined  to  amend  his  plaint,  and  failed  to  do  so. 
Hie  Judge  then  rejected  the  plaint  under  the  29th  section, 
ad  upon  appeal  to  the  High  Court  that  order  of  rejection  was 
eversed,  and  it  was  held  that  the  identity  of  the  appellant 

bt  the  plaintiffs  refusal  to  insert  properly  identify  the  defendant,  has 

■tein  words,  other  than  that  inform-  been  fully  carried  out  in  this  case,  and 

fai,  whicb  the  Conrt  thinks  ought  that  the  suit  ought  to  be  tried  on  its 

>  be  imerted,  would  be  any  sufficient  merits. 

HMa  for  rqjecting  the  plaint     It.  We  remand  the  case  to  the  lower 

Pfeun   to  Of,    therefore,    that    the  Court  for  this  purpose,  and  this  special 

Ijjtet  of  the   law,    which    was  to  appeal  is  allowed  with  costs. 

58 


nhicli  they  were  respectively  eDtitled.  It  furtht 
however,  that  aa  early  aa  1661  the  then  Agent  of  tb 
of  Madras  in  Vizagapatam  had  ascertained  nhat  titl 
titles  by  which  these  parties  were  respectively  koon 
the  phrase  is  what  titles  "  were  in  vogue,"  and  he  0 
in  all  official  documents  those  titles  should  be  given 
to  other.  The  reapondeot  or  his  father  raised  an  apj 
that  order.  There  was  an  elaborate  report  made 
Cartnichael  to  the  Government,  and  the  Governmenl 
passed  an  order  upon  that,  which  is  dated  the  26th 
by  which  they  ruled  that  the  order  of  the  Agent  si 
and  that  those  titles  should  be  treated  ae  the  titles  i 
be  given  in  official  documents.  That,  therefore,  was 
tion  by  the  Local  Grovernment  of  Madras  that  thi 
was  entitled  to  the  titles  specified  in  the  order  of 
Ml'.  Fane.  It  was  also  something  more,  because, 
question  was  pending  before  them,  the  Govenimei 
by  the  then  Viceroy,  had  formally  conferred  upon  thi 
the  title  of  Maharaja.  Therefore,  if  there  bad 
question  upon  his  claim  to  that  title  at  an  earlier 
doubt  was  entirely  removed  by  the  formal  act  of  G 
and  the  grant  of  the  title  from  that  which  must  be  ti 
in  India  the  fountain  of  honor. 

Now  it  id  no  doubt  the  fact  that  the  plaint  in  the  [ 
was  filed  before  that  order  of  the  Government  of 
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qaestion  raised  upon  this  objection  under  the  Code  came  to  be        ^^^ 
tried  and  the  decision  of  the  Judge  upon  it  was  passed,  because  yi^^^^Iqk^u 
Ibt,  aB  I  stated,  was  not  until  July  1865.  KajaLakshhi 

In  these  circumstances  the  question  for  their  Lordships'  con-    Challaya. 
lideration  is,  whether  the  order  of  the  Judge,  which  he  was 
Dodipetent  to  pass,  and  indeed  ought  to  have  passed,  under  the 
Code  of  Procedure,  or  whether  the  decision  of  the  High  Court 
reversing  it,  is  the  correct  one  ? 

No  doubt  the  question  which  is  now  brought  before  their 
Lordships  might  by  some  persons  be  considered  frivolous.  It 
loesDot  appear  to  their  Lordships,  however,  to  be  by  any  means 
i  light  question.  It  is  certainly  (as  one  of  their  Lordships 
llsmarked  in  the  course  of  the  discussion)  strongly  against  the 
nlicy  of  the  law  that  anything  should  be  done  which  tends  to 
nerease  that  which  has  been  always  one  of  the  great  social  evils 
if  India^  i.e.,  the  indisposition  of  persons  of  consequence  to 
ippear  as  suitors  in  Courts  of  Justice.  It  appears  to  tHeir  Lord- 
iUps  that  upon  the  proper  construction  of  the  Code  the  descrip- 
ioii  contemplated  by  the  26th  article  includes  all  those  titles 
ly  which  the  party  is  generally  known;  and  that  if  a  plaintiff 
rom  animosity,  from  pique,  or  anything  iu  fact  but  a  bond  fide 
Bspnte  as  to  the  right  to  a  title,  obstinately  refuses  to  give  his 
idTcrsary  that  title  by  which  he  is  generally  recognized,  the 
Joort  ought  not  to  permit  or  sanction  that  species  of  insult,  as 
mult  no  doubt  it  would  be  treated  not  only  in  India  but  even 
B  other  countries. 

In  the  present  case  it  is  not  necessary  for  their  Lordships  to 
onsider  whether  if  there  were  a  hond  fide  dispute  in  the  suit, 
T  otherwise,  as  to  the  existence  of  the  title,  or  as  to  the  right 
X  the  party  to  bear  a  particular  title,  the  Judge  would  in 
very  case  exercise  a  sound  discretion  in  rejecting  the  plaint, 
^or  it  appears  to  their  Lordships  that  here  the  matter  was 
utirely  put  by  the  proceedings  already  referred  to  beyond 
tiepnte^  and  that  it  was  impossible  to  say  that  the  titles,  if 
•operly  treated  as  falling  within  the  term  of  description,  could 
^t  be  ascertained.  An  order  had  been  passed  in  the  district, 
"Hth  the  view,  apparently,  of  keeping  the  peace  between  these 
Sccat  proprietors,  that  in  all  official  documents  each  should 
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1872        describe  the  other  by  a  certain  title ;  that  order  had  been  reoog- 
ViaAXAQR^  nized  after  appeal  and  discussion  and  inquiry  by  the  Govcn- 
/•  ment  of  Madras ;  the  titles  themselves  had  been  recognized  bj 

Challata.  the  highest  authority  in  India, — ^by  the  Governor-General  u 
Council, — and  confirmed  by  a  distinct  grant  of  the  principal  tide, 
that  of  Maharaja,  and  therefore  there  could  be  no  pretenoe 
or  excuse  for  saying  that  there  was  any  doubt  whatever  is  to 
the  legal  right  of  the  appellant  to  bear  those  titles  which  he 
claimed  to  bear.  Their  Lordships  are  therefore  of  opinion  thil 
the  Judge  of  the  Civil  Court  was  competent  to  pass  the  ordeit 
which  he  passed ;  and  that  he  exercised  a  sound  discretion  ii 
first  requiring  the  respondent  to  amend  his  plaint,  and  to- 
wards in  rejecting  that  plaint  when  the  first  order  had  beei 
contumaciously  disobeyed. 

The  only  point  on  which  their  Lordships  have  entertained  a 
doubt  is  whether  it  was  essential  for  the  Judge  to  require  the 
term  ^^  Honorable," — which  seems  to  be  less  matter  of  descrip- 
tion than  a  mere  honorary  distinction,  applying  to  those  whoue 
members  of  the  Council,— to  be  stated  in  the  plaint.  It  is,  how- 
ever, to  be  observed  that  the  respondent,  when  he  appealed  to  the 
High  Court,  did  not  raise  any  point  as  to  that  He  raised 
broadly  the  question  whether  he  was  bound  to  give  the  appellant 
what  he  called  his  honorific  titles,  or  whether  it  was  not  sufficient 
simply  to  describe  him  in  a  way  in  which  he  could  be  difltin- 
guished  from  any  other  person. 

Their  Lordships  are  aware  that  in  coming  to  the  before-men- 
tioned conclusion  they  are  ruling  that  which  is  in  some  degree 
in  conflict  with  a  decision  passed  by  the  High  Court  of  BengJ 
in  the  case  of  Kissen  Chand  Golacha  v.  Mejraj  Kooturia  Bfif 
Bahadur  (1).  It  is  to  be  observed,  however,  that,  as  itwH 
fairly  admitted  at  the  bar,  that  case  is  in  one  particular  distin- 
guishable from  the  present,  inasmuch  as  there  the  defendant  hid 
not  taken  the  objection  in  the  first  instance,  but  had  asked 
for  further  time,  and  afterwards  took  the  objection  by  way  » 
afterthought.  It  is,  however,  scarcely  necessary  to  observe 
that  even  if  the  case  had  been  on  all  fours  with  the  present 

(1)  Ante,  p.  44^. 
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would  not  have   been  a  decision^  passed  as  it  was  by  a        1872 

rision  Bench  of  the  High  Court,  which  would  have  been  Maharaja  or 

ding  upon  their  Lordships ;  and  for  the  reason   which  I  have  v. 

ted|  their  Lordships  are  of  opinion  that  it  is  not  the  true    Challata. 

istruction  of  the  Act  in  question  to  say  that  where  a  man  has 

e8|  the  claim  to  which  titles  cannot  rationally  be  disputed, 

1  by  which  he  is  generally  known,  all  that  the  Code  requires 

liat  he  should  be  described  in  such  a  way  as  has  been  cou- 

ded  for  by  the  respondent. 

Their  Lordships,  under  these   circumstances,   will    humbly 

rise  Her  Majesty  that  the  decree  under  appeal  be  reversed^ 

i  the  order  of  the  Zilla  Judge  be  affirmed,  and  that  the 

pendent  do  pay  the  costs  of  this  appeal,  and  in  the  High 

art 

Appeal  allowed. 

igents  for  appellant :  Messrs.  JVilliamson,  Hill  §•  Co. 

igents  for  respondent :  Messrs.  Gregory,  Rowcliffes  §•  Co, 


APPELLATE  CIVIL. 


^fore  Sir  R.  Couc\  Kt.,  Chief  Justice,  Mr.  Justice  Jackson,  and  Mr, 

Justice  Ainslie, 

[DA  KHANUM,  tor  Self  amd  as  Guabdian   op  NOWABUNNISSA         1374 
mVM,  alias  SHAHEBZADI  BEGUM,  Mikob,  and  othbbs  (Defbkd-    March  12. 
«T8)  ».  BROJENDRO  COOMAR  ROY  CHOWDHRY  (Plaintiff).*      

irest,  Rate  of—StipulaHon  in  Ikrar^Act  XXVIII  of  1855,  s.  2^Penalty^ 
Contract  Act  (IX  of  \S72)— Reg.  Ill  of  1793,  «.  21. 

lie  plaintiff  advanced  money  to  the  defendanta  on  an  ikrar,  bj  which 
fu  i^reed  that  he  was  to  allow  them  to  draw  on  him  to  the  extent 
h,  20,000  within  three  years,  the  plaintiff  to  repay  himself  by  having 

Appeal  No.  2  of  1873,  under  cl.  15  of  the  Letters  Patent  of  the  28th 
ember  1865,  from  the  decision  of  Markby,  J.  (differing  from  Birch,  J.),  dated 
19th  July  1873,  in  Regular  Appeal  155  of  1871,  from  a  decree  of  the 
:>rdinate  Judge  of  Dacca,  dated  the  27th  Maich  1871. 
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1874  an  ijara  of  the  defendants*  share  in  certain  property  which  his  loan  lai 
Omda  ^  ^^  them  in  recovering.  A  4-anna  share  of  the  profits,  after  deducting 
Khanuh  Grovernment  revenue  and  expenses,  was  to  go  in  payment  of  interest  on tb 
Brojkxoko  money  lent;  half  of  the  remaining  tliree -fourths  to  go  towards  payment  of  the 
CHowDHitry  principal,  and  the  other  half  to  the  defendants.  It,  at  the  end  of  the  term,  my 
balance  remained  due  to  the  plaintiff,  the  defendants  were  to  pay  it  with  intereit 
at  18  per  cent.  If  the  defendants  failed  to  give  the  iJara,  they  agreed  to  psj 
the  amount  borrowed  with  interest  at  6^  per  cent,  per  mensem.  The  plaintif 
advanced  the  money  and  obtained  a  receipt  therefor  from  the  defendsoti. 
The  defendants  failed  in  giving  the  plaintiff  the  ijara.  In  a  suit  brought 
to  recover  the  sum  lent  by  the  plaintiff  with  interest,  the  first  Court  gave 
a  decree  for  the  plaintiff  for  the  sum  claimed  with  interest  at  the  higher  rate 
stipulated  for  in  the  ikrar,  viz.,  75  per  cent.  On  appeal  by  the  defendants  to 
the  High  Court,  the  contention  was  raised  that  the  high  rate  of  interest 
amounted  to  a  penalty  which  the  Court  would  not  enforce,  and  that  the  coo* 
tract  was  unreasonable  and  oppressive  in  character.  The  Judges  differed  lA 
opinion,  IBibcu,  J.,  holding  that  the  contract  was  inequitable  and  oppressire, 
and  that,  notwithstanding  the  repeal  of  the  usury  laws  by  Act  XXVIII  of 
1 S55,  the  Court  was  not  bound  to  decree  interest  at  the  rate  stipulated  ftr 
by  the  parties  ;  and  Mabkbt,  J.  (whose  opinion  prevailed)  being  of  opinioft 
that,  since  the  passing  of  Act  XXVIII  of  1855,  there  was  no  legal  restiie- 
tiou  on  the  rate  of  interest ;  that  the  stipulation  for  interest  at  75  per  cent 
was  not  a  penalty,  but  an  alternative  stipulation  for  interest  at  a  higher  nte 
on  the  happening  of  events  under  which  the  lender  incurred  a  greater  risk) 

and  that  the  contract  should  be  enforced. 

Held  (on  appeal  under  cl.  15  of  the  Letters  Patent)  that  the  sUpulationin 
the  ikrar  for  interest  at  75  per  cent  was  not  in  the  nature  of  a  penalty,  dot 
was  it  an  alternative  stipulation ;  it  was  an  estimate  by  the  parties  of  the 
damages  to  which  the  plaintiff  would  be  entitled  in  the  event  of  a  breach 
of  the  contract  by  the  defendants  in  not  giving  the  ijara. 

Held  also  that,  in  the  absence  of  evidence  of  any  fiduciary  relation  between 
the  parties,  of  any  imposition  or  misrepresentation  on  the  part  of  the  plaintifi, 
or  any  want  of  capacity  on  the  part  of  the  defendants,  and  there  being 
nothing  in  the  circumstances  which  led  to  the  execution  of  the  tAror  to  show 
that  there  was  any  constructive  fraud  on  the  part  of  the  plaintifl,  or  any 
undue  advantage  taken  by  him,  the  contract  was  not  one  which  the  Court 
would  set  aside  as  being  unreasonable,  inequitable,  or  oppressive  in  character. 

Scmhlc. — The  Contract  Act  (IX  of  187*2)  is  not  retrospective. 

Appeal  under  cl.  15  of  the  Letters  Patent  from  thejfl^' 
ment  of  Markby,  J.,  sitting  with  Birch,  J.,  the  Judges  differing 
in  opinion. 

The  plaintiff  sued  to  recover  Rs.  20,000  advanced  by  ^^ 
to  the  defendants,  and  interest  thereon  under  the  terms  of 
an   ikrar  given   by   the   defendants,   Khaja   Abdool  KurreeiD 
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fer  himself  and  as  guardian  of  Khaja   Abdool   Gunny,   Syud        1874 

Mahmood  for  himself  and  as  attorney  for  his  wife  Azeezoonnissa       <^mda 
Ehanum,  his  father   Asaddooddeen   and   Fatima   Banoo,    the    ^     ^' 

Brojrndro 

wife  of  his  younger  brother.  The  defendants  were  engaged  CoomarRoy 
k  disputes  as  to  some  property  in  Pergunna  Sreerampore, 
in  which  they  alleged  they  were  entitled  to  a  Tas.  16gs. 
lea.  2kts.  share^  and  the  money  was  advanced  to  them  by 
Ae  plaintiff  to  prevent  the  sale  of  their  property  for  arrears 
d  revenue,  of  which  there  was  some  danger,  and  to  enable  them 
toreoover  their  share  from  one  Mahomed  Mirza,  who  had  taken 
and  retained  possession  of  the  entire  sixteen  annas  of  the  property. 
The  ikrar  was  filed  by  the  plaintiif  and  bore  date  the  25th 
Cbitra  1275  (6th  April  1869).  A  receipt  given  by  the  defend- 
ants dated  25th  Pans  1276  (9th  January  1870),  ten  months 
liter  than  the  ikrar,  purporting  to  be  signed  by  Khaja  Abdool 
Znrreem^  and  by  Syud  Mahmood  for  himself  and  as  mookhtar 
fi  the  remaining  shareholders,  was  also  filed  by  the  plaintiif. 
The  ikrar  set  forth  that  the  plaintiff  had  agreed  to  allow  the 
defendants  to  draw  upon  him  to  the  extent  of  Ks.  20,000  within 
ttree  years,  the  plaintiff  to  repay  himself  by  having  the  ijara 
fi  the  defendants'  share  in  the  property  for  ten  years,  commenc- 
ing from  Ist  Baisakh  1277  (April  13th,  1870).  A  four-anna 
share  of  the  profits,  after  deducting  Government  revenue  and 
expenses  of  collection,  was  to  go  in  payment  of  interest  upon  the 
twmey  lent;  half  of  the  remaining  three-fourths  was  to  go 
towards  payment  of  the  principal,  and  the  other  half  to  the 
defendants,  according  to  their  fractional  shares.  If,  at  the  end 
^  the  term,  any  balance  remained  due  to  the  plaintiff,  the 
Pendants  were  to  pay  it  with  interest  at  18  per  cent.  Failing 
tb*t,the  plaintiff  was  to  retain  possession  on  the  same  conditions 
^Ul  the  amount  borrowed  had  been  liquidated.  The  grant  of 
tte  defendants'  ijara  was  to  be  deferred  for  twelve  months,  to 
Enable  them  to  ascertain  the  income  of  their  share.  If  they  failed 
to  grant  the  lease,  the  defendants  agreed  to  pay  the  amount 
■oiTowed  with  interest  at  6  J  per  cent,  per  mensem,  or  75  per  cent. 
per  annum.  If  the  plaintiff  refused  the  ijara,  he  was  to  receive 
^17  the  principal  without  interest  within  six  months  from  the 
^  of  the  refusal. 
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1874 The  loans  to  the  defendants  commenced  in  Chaitra 

Omda       (April    1869)    and  continued  for  about    ten    months, 
_     V'         the  plaintiff  finding  the  speculation  a  losinsr  one.  and  tli 

BrOJRNDRO       -     -        _  1.1      1  o  ' 

CooMAK  KoT  defendauts  were  not  likely  to  succeed  in  their  endeavc 
recover  the  property,  insisted  on  the  receipt,  which  was 
him  by  the  defendants,  and  which  was  filed  by  him  in  the  s 

In  his  written  statement  the  defendant  Mahmood  ( 
haying  received  the  money ;  and  alleged  that  the  ikrar  filed 
])Iaintiff  was  forged;  that  no  ikrar  was  executed  on 
Chaitra,  but  that  one  was  executed  on  2nd  Chaitra  1275,  acc< 
to  the  terms  of  which  the  plaintiff  took  over  the  manag 
of  the  property  in  the  possession  of  himself  and  his  co-sb 
and  realized  a  very  large  sum  of  money.  He  also  stated  : 
written  statement  that  his  signature  to  the  receipt  was  obi 
by  fraud  and  misrepresentation,  and  by  promises  of  renderi 
account ;  but  he  subsequently  stated  in  a  petition  to  the  * 
that  the  receipt  was  obtained  by  threats  of  involving  1 
some  criminal  case  if  he  did  not  sign  it.  The  written  statei 
of  the  other  defendants,  excepting  Abdool  Kurreem,  were  1 
effect  that  the  ikrar  filed  was  not  the  ikrar  executed,  and 
generally  supported  the  statement  of  Syud  Mahmood.  A 
Kurreem  admitted  the  execution  of  the  receipt,  and  the 
cution  of  the  ikrar,  and  the  fact  of  the  money  having 
applied  for  the  benefit  of  the  family. 

The  disputes  as  to  the  property  resulted  in  an  amicable  s 
ment,  under  which  Mahomed  Mirza's  possession  of  the ' 
property  was  confirmed,  he  having  obtained  the  ijai 
their  shares  from  his  co-sharers,  and  thus  the  defendants 
prevented  from  giving  the  plaintiff  an  ijara  as  stipulated  i 
ikrar. 

The  question  was  raised  by  the  defendants  that  the  ph 
had  waived  his  right  to  the  ijara,  and  had  consented  to  the 
promise  into  which  they  had  entered  with  Mahomed  Mirzi 
that  he  had  exonerated  them  from  their  liability  to  give 
the  ijara.  The  evidence  relied  on  by  the  parties  for  and  aj 
this  contention  was  gathered  from  the  correspondence  i 
passed  between  the  parties  while  the  negotiations  as  to  the 
were  going  on.     The  defendauts  relied  on  a  letter  of  the  pi 
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ated  22nd  Magh  1276  (3r(l  February  1870)  as  being  a  1874 
er  on  his  part;  the  portion  relied  on  being  as  follows  : — "I  rP^^*^ 
heard  of  the  compromise  that  has  been  determined  on  with  '. 

Till         .  Brojkwdro 

med  Mirza.  I  shall  entirely  agree  to  whatever  may  be  for  Coomar  Roy 
lid  vantage.  You  will  try  and  get  this  matter  executed  as 
iS  possible."  The  other  letters  on  this  subject  were  letters 
land  11th  Apirl  1870,  in  which  the  plaintiff  gave  the 
lants  notice  that  he  still  claimed  the  ijara  ;  and  a  letter  from 
sfendants  of  11th  April  1870  in  which  they  said: — "You 
not  rendered  an  account  within  the  term  showing  receipts 
lisbursements^  nor  up  to  this  date  have  you  taken  steps  to 
i  the  ijara.  Moreover,  your  manager  Mohesh  Chunder 
s  has  declared  his  unwillingness  to  take  the  ijara  in  your 
'.  This  is  also  the  tenor  of  your  letters.  Nevertheless, 
form  you  that  if,  within  fifteen  days,  you  can  render  an 
at  and  prove  the  amount  due  to  you,  we  are  still  willing 
nt  you  the  ijaraJ" 

\  Subordinate  Judge  found  that  the  ikrar  and  the  receipt 
)j  plaintiff  were  genuine  and  duly  signed  by  the  parties; 
the  defendant  Mahmood  was  duly  authorized  to  sign 
,is  father  Asaddooddeen  and  his  wife  Azeezoonnissa, 
hat  he  was  not  so  authorized  with  respect  to  Fatima 
»,  and  that  she  consequently  was  not  liable  on  the 
He  also  found  that  there  was  no  evidence  of  such  an 
as  that  alleged  to  have  been  executed  on  2nd  Chaitra ; 
he  money  was  duly  advanced  by  the  plaintiff,  conse- 
ly  the  defendants  having  failed  to  perform  their  agree- 
were  liable  on  the  ikrar.  From  this  decision  the  defend- 
ppealed  to  the  High  Court. 

5  Advocate^Generaly  offg.  (Mr.  Paul)  (Baboos  Annoda 
i  BanerjeCy  Chunder  Madhub  Ghose,  Kalimohun  Doss, 
lomesh  Chunder  Mitter  with  him)  for  the  appellants. 

Woodroffe  (Baboos  Srinath  Doss,  Doorga  Mohun  DosSy 
lohini  Mohun  Roy,  with  him)  for  the  respondent. 

)  arguments  sufficiently  appear  in  the  judgments.  The 
ing  cases  were  cited  : — 

rthe  appellants — Ram  Lai  Mookerjee  v.   Haran    Chandra 

r>9 
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im        JDhar  (1),     Khusalekand    Lalchand    v.    Ibrahim    F 
iSllvM     *«"»*'■«*««**«'   V.     Vithoba  (3),    Vinayai    Sadashiv 
^    •.  Raffhi  (4),  Biehook  Nath  Panday  ▼.  Ram  Lochun  Sing 

CooMAB  Rot  Boley  Dobey  v.  Sidetwar  Rao  Baboo  Roy  Kur  (6). 

For   the  respondeut — Sainter  t.    Ferguson  (7),   J 
Corlett  (S}y  Brojokishore  Roy  ▼.    Madhub   Fersad  M 

(1)  8  B.  L.  R.,  O.  C^  ISO.  nte  of  interast  sttpulmted 

(2)  S  Bom.  H.  G.  Rep.,  A.  C,  23.  bond  could  not  be  enfor 
(8)  7rf.,  25.  contrarj  to  Hinda  law,  m 
(4)  4  Bom.  H.  C.  Rep.,  A.  C,  202.  jn  the  nitnre  of  a  pc 
(6)  11  B.  L.  R.,  185.  Munaif  gaye  the  plaintiff 

(6)  4  B.  L.  R.,  App.,  92.  Ihe  principal    sum    with 

(7)  7  C.  B.,  716 ;  see  p.  727.  2  per  cent,  from  the  date 

(8)  12  Moore's  P.  C,  199;  seep.  229.    Qn    appeal    the  Judge 

(9)  Be/ore  Mr.  JuiHce  L.  S.  Jack-     ^^^^  ^^^  ^^^  ^  ^ 
son  and  Mr.  Justice  Mitier.  ^^^  j„^^^^  ^^  2  p^  ^^, 

Tht  4M  Januarjf  1872.  sem  fur  five  months  from 

BROJOKISflORE  ROY  (DBFaKftASx)  9.    *^®  ^"^  ""^   afterward 
MADHUB  PERSAD  MISSER    <^®^*-   ^  ^''^  institntion 

(PuLiMTiFr).*  The   defendant  prefenred 

^         ^    ^      ,        -^  appeal  from  this  decision  1 

7«terM<,  Bote  of-Penalt9-C<mtraet    ^^^^  ^^^^^  ^^  ^^  ^ 

This  suit  was  brought  to  reeoTer  that  taken  \>y  him  in  the  1 

the  sum    of  Rs.  500,    and    interest  rt'z.,  that  the  rate  of  inten 

Rs.  854,  due  on  a  bond,  bj  which  it  which  was  of  the  nature  c 

was  stipulated  that  interest  was  to  be  and  could  not  be  enforced, 

paid  at  the  rate  of  2  per  cent,  per  ^          ^  ^^  ^^  ^ 

mensem,  but  that  if  the  principal  sum  iWi  t 
was    not    paid    within    five    months, 

interest  was  to  be  paid  thereon  at  the  Baboo    KasKi  KwU  St 

rate  of  6  per  cent,  per  mensem  from  respondent, 

the  date  of  the  bond  until  the  date  ^j      .    ,          t  of  tha 

of  realization.    The  bond  in  question  ^gi:„g  ^d  bv 
was  executed    by   the   defendant  iu 

fayor  of  the  plain tifi*  as  securitj  for  Jackson,  J. — It  appean 

a  loan  made  to  him  bj  the  plain  tiff,  the  defendant  has  no  groni 

in  order  to  protect  certain  property  appeal  in  this  case.     We 

belonging  to  the  defendant  from  sale  to  give  eflect  to  the  eont 

for  arrears  of  Government  revenue,  into   between  the  parties 

The  defendant  admitted  the  execu-  parties  distinctly  stipulate( 

tion  of  the  bond,  and  the  receipt  of  event  of  a  failure  to  repay 

the  loan,  but  pleaded  that  the  higher  advanced  with  interest  at  a 

*  Special  Appeal,  No.  887,  agaiost  the  deeree  of  the  Judge  of  Zalla  Tippei 
20th  April  1871,  modifying  a  decree  of  the  Additional  Munaif  of  that  dastri< 
ISth  July  1870. 
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fbo   Coomar  Bose  (1),  and   Aurulu  Mastry  v.  IFakuthu        1874 

^  ^  Khaxux 

«. 

jular  day  the  lender  was  to  the  opposite  party  to  show  cause  wby  the  ^J^UJ^i^ot 

1  to  interest  at  a  different  order  of  the  Small  Cause  Court  on  the  Chowdhbt. 

re  not  authorised  to  say  as  question  of  interest  should  not  be  set 

of  Iaw  th4t  such  stipulation  aside :  a  pleader  appeared  for  the  oppo- 

:arded  as  a  penalty.    We  are  site  party  to  show   cause,  and  both 

»  Boley  Dobey  v.  Sideswar  parties  have  been  heard  through  their 

0  Roy  Kur  (a)  in  which  the  pleaders.  It  appears  that  the  peti* 
facts  of  the  case  had  induced  tioner  sued  the  opposite  party  in  the 
to  deal  with  such  stipulation  Small  Cause  Court  of  Goalundo  on  a 
&y,  and  to  treat  it  as  in  the  khut.  The  principal  claimed  was  Rs,99« 
penalty ;  and,  looking  to  the  interest  Rs.  81-4;  total,  Rs.  180-4. 
*  the  parties,  and  having  the  Paid  off  Rs.  118-11-6  ;  balance  due 
bre  it  in  regular  appeal,  the  Rs.  61-8-6;  relinquished  Rs.  1-8-6, 
mated  an  opinion  that  an  due  Rs.  60.  Execution  of  the  khU 
leeision  had  been  come  to  was  admitted :  and  the  defendants  not 
K>rdinate  Judge,  and  that  it  being  able  to  prove  the  plea  set  up 
interfere.  But  in  this  case  by  them,  namely,  that  they  paid  more 
say,  as  a  matter  of  law,  that  than  the  plaintiff  gave  them  credit  for, 

below  is  wrong  in  allowing    the  Small  Cause  Court  Judge  decreed 

the  rate  stipulated  by  the    the  case,  awardii^  interest  up  to  due 

their  contract  date  at  the  rate  of  2  per   cent,  per 

icial  appeal  is  dismissed  with    mensem,  and  afterwards,  up  to  date  of 

realization,  at  the  rate  of  1  per  cent. 
fore  Mr.  Justice  Kemp  and      P^^    mensem.     The    petitioner  then 

^r.  Justice  JE.  Jackson,  c*™®  "P  ^  ^^^  ^o"*"'  ^^  *^«  ground 

that  the  Small  Cause  Ccurt  Judge  was 
%4f  27M  March  1872.  ,,^„g  j^  awarding  interest  at  the  rate 

ATTKR    OF     THK    PETITION     OF      ^^  ^     P^^   «««*•    ^^^"^    <^°«    ^»*«'    '"»»- 

OBO  COOMAR  BOSE,  much  as  he  had  no  discretion  to  allow 

n  ^     ^    -n      1^      -n    J       interest  at  a  rate  below  that  stipulated 
,  Rate  of— Penalty ^Bond,       .    ,,     ,      ,  ^ 

•^  m  the  bond. 

Chrya    Sunhur  Mojoomdar        On  referring  to  the  bond,  we  find 

1  Ckunder  ChuckerbtUty  for    that  the  terms  of  it  are  very  clear. 

)ner.  Rs.  99  was  the  sum  borrowed,  and  it  is 

stipulated  that  the  interest  to  be  paid 
Bungski  Dkur  Sen  contra.       ^^^^^^^    i^  2  per  cent,  per  mensem, 

dgment  of  the  Court    was    wd  that  this  rate  of  interest  will  be  paid, 

by  "  ^wfiT  ^t^t  wt^rrnr?  ^tft* 

J.— On  the  21st  of  February 

>etitioner  obtained  a  rule  on        (2)  2  Mad.  H.  C.  Rep.,  205. 

n  against  the  decree  0!  the  Judge  of  Small  Cause  Court,  Goalundo,  dated  15th 

m. 

(«)  4  B.  L.  R.,  App.,  92. 
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1874  BiRCH^  J.  (after  statiug  the  facts  and  commenting  < 

Omda       evidence  at  some  length,  continued). — Haviug  arrived 

V.         conclusion  that  the  ikrar  is  genuine,  I  have  now  to  co 

GooMAR  Rot  which  of  its  provisious  ought,  under  the   circumstauces 

owDBBT.  jj^^^  jjQ^  arisen,  to  be  enforced.     Probably,  neither  part 

templated  the  present  state  of  things.     I  cannot  find  tt 

plaintiff  ever  actually  refused  the  ijara  in  so  many  wore 

I  treat  his  assent  to  its  being  granted  to  Mahomed  Mi 

tantamount  to  a  refusal,  and  carrying   the  same  consequ 

I  treat  Mahmood's  offer  of  it  as  made   merely  to  get  up  i 

of  evidence.     The  plaintiff  assented  to  the  ^^  arrangemei 

posed,"   and   what  that  arrangement  must  have  been  ] 

already  pointed  out.     The  defendants  have  failed  to  execi 

rather  have  been  prevented  from  giving,  an  ijara  lease  ii 

of  the  plaintiff.     They  agreed  upon  such  failure   to  rep 

amount   borrowed   with  interest   at   6;^  per  cent  per  n 

(75  per  cent  per  annum).     The  lower  Court  has  given  a 

for  interest  at  that  rate,  and  the  question  now  to  be  detei 

is,  whether  that  portion  of  the  decree  can  be  supported. 

It  was  contended  on  behalf  of  the  appellant  that  we 
to  be  guided  by  the  Contract  Act  (IX  of  1872),  ss.  73,  "t 
75,  in  deciding  this  case.  Now  the  contract  we  are  dealin 
was  executed  on  the  6tli  April  1869.  The  Indian  Coutrai 
became  law  on  the  1st  September  1872.  I  consider  thi 
law  can  have  no  retrospective  effect 

The  principle  of  the  civil  law  {ornnia  constituta  non  pr 
calumniam  faciunt  sed  futuris  regulam  imponunt)  as  t 
laws  not  having  retrospective  force  has  been  transferred  i 
chief  modern  codes.  The  Code  Civil,  Art.  2,  runs  thus:- 
loi  ne  dispose  que  pour  Vaveniry  elle  iCa  point  dCeffet  ritTi 


^ "— thati  8  to  say,   up  to  date  of  matter,  and  .he  was  bound  t 

payment  of  the  whole  sum  borrowed.  ^^^^"^^  ^'  '^^^^  f  ^^  ^  !" 

r,ii        ,    .       ^,       «       .1 .     ,  .  mensem  up  to  date  of  realizatio 

Iherebemg,  therefore,  this  clear  shpu-  ,    ..  .   .i       ^       , 

,,.       .     .,     ,      ,   ,       ,     .  decision  must  therefore  be  ; 

altion  m  the  bond  that  the  judgment-      ^      a-     \  i  •  ^       *     .. 

•'     ^    ^"^  accordingly,  and  interest  at 

debtor  was  liable  for  interest  at  the  rate  of  2  per  cent,  per  mensem 

of  two  per  cent,  per  mensem,  under  s.  2  awarded  up  to  date  of  paymei 

of  the  Usury  Law,  the   Small  Cause  petitioner  will  recover  his  coete 

Court  Judge  had  no  discretion  in  the  application. 
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Tbe  Prussian  Code  enacts : — "  New  laws  cannot  be  applied  to  1874 
icto  and  events  that  have  previously  occurred."  The  Austrian  Omda 
Code  provides : — "  Laws  have  no  retrospective  effect;  they  have^  «'• 

Aerefore^  no  influence  on  previous  acts  or  acquired  rights."  CoomakRot 
And  the  English  cases  of  Hughes  v.  Lumley  (1)  and  The  Mayor 
rf Berwick  v.  Oswald  (2)  seem  to  me  to  support  the  view  that  an 
Act  regulates  the  future  and  not  the  past^  unless  it  appears  from 
ike  Act  itself  that  the  intention  of  the  Legislature  was  otherwise. 
Itwasabo  pressed  upon  us  that  the  contract  was  invalid  under 
the  Hindu  law^  and  we  were  referred  to  a  case  of  Ram  Lai  Moo^ 
injee  v.  Haran  Chandra  Dhar  (3)^  and  to  cases  of  Khusalchand 
Ldehand  v.  Ibrahim  Fakir  (4),  Ramkrishnabhat  v.  Vithoba  (5), 
Hid  Vinayak  Sadashiv  Voze  v.  Raghi  (6).  It  is  unnecessary  to 
eonsider  the  Bengal  case  upon  which  so  much  stress  has  been  laid^ 
iwmach  as  Courts  not  established  by  Boyal  Charter  have  only 
tftfollow  Hindu  and  Mahomedun  law  in  cases  regarding  succession, 
iokeritance,  marriage,  caste,  and  all  religious  usages  and  institu- 
Ibng,  see  Regulations  IV  of  1793,  s.  15,  and  VIII  of  1795,  s,  3; 
ind  the  decision  quoted  was  passed  on  the  original  side  of  the 
High  Court,  which,  in  matters  of  contract,  was  by  statute  required 
to  determine  questions  arising  between  Mahomedans  and  Qentus 
by  their  laws  and  usages.  That  decision  can  be  no  guide  to  us  in 
dealing  with  a  case  coming  from  a  Court  not  established  by  Royal 
Charter.  It  seems  to  me  that.  Act  XXVIII  of  1855  notwith- 
itaiiding,it  mustoccasionally  be  the  duty  of  a  Civil  Court  in  India 
to  decline  to  give  effect  to  agreements  under  which  an  undue 
idfantage  is  exacted  from  persons  under  grievous  necessity,  and 
tnder  circumstances  from  which  it  may  be  inferred  that  they 
did  not  fully  comprehend  the  extent  of  the  obligations  they  were 
incurring.  Landholders  in  the  interior  of  the  country  are,  under 
onrgtrict  revenue  system,  often  at  the  mercy  of  grasping  money- 
knders,  whose  ultimate  object  is  to  obtain  their  estates ;  and  the 

Indholder  is  too  often  deprived  of  all  legal  advice,  and  not  only 

• 

Ignorant  of  law,  but  of  all  business  matters. 
Inadequacy  of  consideration,  urgent    need   of   money,   and 

(1)  4  E.  &  £.,  d5S.  (4)  3  Bom.  H.  C.  Rep.,  A.  C,  23. 

(2)  3  £.  &  B.,  653 ;  see  p.  67S.  (5)  Id.,  25. 

W  8  B.  L.  R.,  O.  C,  130.  (6)  3  Bom.  H.  C.  Rep.,  A.  C,  202. 


yielding  ao  iacotne  of  about  Rs.  2,800  a  year  on 
Only  tbe  remuning  Blx-BizteentliB  was  to  be  alk 
defeodantB  for  maintenaoce.  Of  the  inadeqaaoy  at 
of  tliifl  arrangement,  there  can  be  no  doubt,  and  th( 
marks  OTer-reacliing  on  one  aide,  and  extreme  i. 
tbe  other. 

I  treat  tbe  ease  as  a  mere  qneation  of  interpr 
contract  of  a  very  peculiar  nature,  io  which  it  is  use 
for  authority  to  any  other  system  of  law,  but  in  wh 
be  guided  by  the  provisions  of  s.  21,  Regulation 
now  incorporated  in  Act  VI  of  1871  (I),  to  which 
exercise  of  our  appellate  jurisdiction,  are  bound  to  ( 

There  are  three  atipulations  in  the  ikrar ;  one  wh: 
not  now  consider  is  that  no  interest  ahall  be  paid  if 
liquidated  within  six  months  of  the  plaintiff's  refuse 
^ara  ;  the  second  is  the  interest  for  delay  in  paymev 
at  18  per  cent,  upon  any  balance  remaining  due  aft 
of  the  ijara  shall  have  expired ;  the  third  is  the  stl 
75  per  cent,  pet  annum,  if  tbe  defendants  fall 
plaintiff  the  lease. 

What  the  plaintiff  contemplated  was  permanent  ] 
the  defendants'  share  of  the  estate  j  first  temporal 
under  an  ijara,  the  conditions  of  which  are  very  hai 
defendants,  and  then  permanent  under  a  patoi.  Aboi 
of  1276  (1869-70),  he  began  to  realize  that  the  defe 
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the  exorbitant  interest^  which  was  to  be  the  consequence  of  the        1874 
defendants'  failure  to  grant  the  ijara.  Omda 

The  debtors  were  in  the  latter  part  of  1276  (April  1870),  it  tr. 
ttons  to  me,  in  the  condition  of  persons  who  being  parties  to  a  coomak  Ror 
eoBtract  had,  by  the  pressure  brought  upon  them  by  an  adverse  ^"<^^"""^' 
eo«6liarer,  been  incapacitated  from  fulfilling  their  contract  to  grant 
the  lease.  This  alone  would  be  a  ground  for  rescinding  this  portion 
if  the  contract  And  when,  in  addition  to  this,  I  find  the  plaintifi* 
aasenting  to  an  arrangement  which  of  necessity  dissolved  the 
eontract  to  grant  the  lease,  I  cannot  consider  it  in  accordance 
vitti  equity  or  good  conscience  to  say  that,  though  he  acquiesced 
h  in  arrangement  which  dissolved  the  first  clause  of  the 
lentence  regarding  the  lease,  he  could  yet  retain  and  sue  upon 
tke  latter  clause  of  the  sentence  which  made  75  per  cent, 
bterest  the  penalty  for  not  granting  the  lease.  The  language 
in  which  the  agreement  is  drawn  up  has  no  equivalent  for 
"Eqnidated  damages"  or  ^^  penalty,"  and  the  contracting  parties 
It  their  advisers  may  be  fairly  assumed  to  know  nothing  of 
bese  technical  terms.  They  use  the  word  sudy  or  interest. 
[  think  it  important,  in  interpreting  this  deed,  to  bear  in 
land  that  it  was  drawn  up  in  the  interior,  where  legal  advice,  in 
le  proper  sense  of  the  words,  is  not  to  be  obtained ;  and  I  cannot 
Brest  my  mind  of  the  impression,  founded  on  some  experience 
I  the  stolid  ignorance  of,  or  indifference  to,  business  matters 
imongst  the  uneducated  landholders,  that  the  defendants  did  not 
eilly  understand  to  what  extent  they  were  placing  themselves 
od  their  property  in  the  hands  of  the  plaintiff*.  And  if  I  did  not 
test,  as  I  do,  the  plaintiff's  letter  of  the  22nd  Magh  (3rd  February) 
I  an  assent  to  the  dissolution  of  that  part  of  the  contract  which 
dates  to  the  t/ara,  and  the  interest  consequent  on  a  refusal  to 
[tuit  it,  I  should  still  hold  that  the  repeal  of  the  usury  laws  would 
iot  prevent  Courts,  constituted  as  our  Courts  in  this  country  are, 
nun  setting  aside  an  unconscionable  agreement  made  with  a  neces- 
■tons  man,  on  the  ground  of  inequality,  as  being  an  unreasonable 
^vantage  taken  of  his  necessitous  situation,  and  as  being  oppres- 
ive  and  unjust  (Colebrooke  on  Obligations,  p.  57).  It  has  been 
^  by  the  Lords  of  the  Privy  Council  that  the  Courts  of  this 
^ntry  exercise  a  wider  jurisdiction  than  the  Courts  of  Equity 
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1874       in  England ;  and  I  find  the  following  remark  as  to  the  powers  of 
Omoa       the  Court  of  Chancery  in  the  judgment  in  the  case  of  Barrett  i. 
V.  Hartley  (1) : — **But  it  is  an  observation  of  some  importance  now 

GooMAR  KoY  that  the  usury  laws  are  repealed^  that  one  effect  of  such  repeil 
was  to  bring  into  operation^  to  a  greater  extent  than  formerlj, 
another  branch  of  the  jurisdiction  of  this  Court  which  existed 
long  before  them — I  mean^  that  principle  of  the  Court  whick 
prevented  any  oppressive  bargain,  or  any  advantage  exacted  fioB 
a  man  under  grievous  necessity  and  want  of  money,  from  pre- 
vailing against  him.  Whoever  has  attended  to  the  subject  mmt 
have  seen  that  the  moment  the  usury  laws  were  repealed,  and  Ae 
lender  of  money  became  entitled  to  exact  anything  he  pleaseJ 
in  the  name  of  interest,  from  that  moment  that  jurisdiction  of 
the  Court  which  prevailed  independently  of  the  usury  laws  wtf 
likely  to  be  called  into  active  operation."  The  Bombay  Court 
has  held  that  Act  XXVIII  of  1855  does  not  prevent  a  Civil 
Court  in  India  from  examining  into  the  character  of  agreements 
and  from  declining  to  enforce  such  agreements,  unless  they  iR 
shown  to  be  fair  and  reasonable —  Vinayak  Sadashiv  Voze  ▼. 
Raghi  (2)  and  Kedari  v.  Atmarambhat  (3);  and  in  the  Circular 
of  the  Punjab  Chief  Court,  recently  circulated  by  this  Courtto 
all  judicial  officers  by  Circular  No.  8,  30th  April  1873,  para.  U, 
it  is  said: — "The  Courts  may  consider  whether  or  not  the  con- 
tract was  a  prudent  one,  ....  with  a  view  to  detennin- 
ing  whether  extreme  imprudence,  from  which,  along  with  other 
circumstances,  the  existence  of  undue  influence  might  be  inferred, 
has  or  has  not  been  manifested''  (4).  And  in  para.  10,  the 
language  conveys  the  spirit  of  V.-C.  Stuart's  remarks  above 
quoted.  It  runs  thus : — "  The  repeal  of  the  usury  laws  bj 
Act  XXVIII  of  1855  .  .  ..has  left  untouched  the 
doctrines  of  equity,  both  as  to  the  protection  of  debtors  who 
for  any  real  reason  are  not  fully  competent  to  protect  thein- 
selves,  and  as  to  the  power  of  Courts  to  relieve  against  wh«t 
are  called  unconscionable  bargains  with  such  persons;'**"" 
in  para.  11  : — "  No  strict  rule  defines  or  can  define  where  coin- 
parative  incapacity  ceases,  and  where  extreme  ignorance  ^ 

(1)  L.  R.,  2  Eq.,  789 ;  at  p.  795.  (3)  3  Bom.  H.  C.  Rep.,  A.  C,  H- 

(2)  4  Bom.  II.  C.  Rep.,  A.  C,  202.       (4)  11  B.  L.  R.,  H.  C.  Rules,  19. 
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lelplessness  call  for  the  protection  of  the  equitable  rules  pre-        ^^^ 

•cribed  by  law"  (1).  ^^^^ 

The  defendants  never  got  possession  of  their  share^  and  never         9- 

rere  in  the  position  contemplated  in  the  ikrar^  and,  under  the  coomar  Ro^ 

iitamstanoes^  I  think  that  a  Court  of  Equity  should  not  compel 

he  defendants  to  pay  for  the  use  of  Bs.  20,000  for  14  months 

ad  19  days  the  sum  of  Bs.  17,855-8-8  as  interest^  which  is  what 

be  plaintiff's  claim  amounts  to  up  to  date  of  decree^  if  interest  is 

akalated  at  6^  per  cent,  per  mensem,  or  75  per  cent,  per  annum, 

ad  for  which  the  Subordinate  Judge  has  given  him  a  decree. 

Plie  compensation  that  such  a  Court  will  give  for  breach  of  con- 

nd  under  such  circumstances,  and  the  test  of  the  relief  it  will 

iffi>rd  is,  I  apprehend,  the  damage  really  incurred  by  the  money-* 

ender.     Now  this  ikrar  and  the  other  bonds  show  that  18  per 

sent  was  the  interest  the  plaintiff  was  content  to  receive  in  the 

Hmal  course  of  his  business  in  making  advances  on  personal 

leeority.     And,  in  my  opinion,  if  he  receives  the  full  amount  of 

Ba.  20,000,  with  interest  thereon  at  1-8  per  cent,  per  mensem  from 

die  date  of  the  loan  to  the  date  of  the  decree,  he  will  receive  all 

ftat  he  can  justly  claim.     From  that  date  up  to  realization 

bterest  to  run  upon  the  amount  decreed  at  6  per  cent. 

It  is  with  some  diffidence  that  I  dissent  from  my  learned 

otdleague,  but  I  c^innot  hold  that  Act  XXVIII  of  1855  debars  me 

iifom  applying  to  the  case  under  consideration  the  rule  of  equity 

lad  good  conscience,  or  that  I  am  compelled  by  that  enactment 

to  rapport,  or  carry  into  execution,  so  oppressive  and  inequitable 

tt  instrument  as  this  ikrar. 

Markby,  J. — Upon  the  general  facts  of  the  case,  I  agree 
with  the  conclusions  come  to  by  Birch,  J. ;  and  as  these 
ve  substantially  the  same  conclusions  as  were  arrived  at  by  the 
Stbordinate  Judge,  in  whose  opinion  I  place  great  confidence, 
I  do  not  consider  it  necessary  to  state  my  reasons  separately. 
I  have  no  doubt  whatever  that  the  plaintiff^s  case  is  substan- 
Wly  a  true  one ;  that  the  money  was  advanced,  and  the  receipt 
pven  after  going  through  the  accounts ;  which  receipt  was,  I 
^^1  under  the  circumstances,  a  sufficient  acknowledgment,  as 

(1)11  B.  L.  R.,  H.  C.  Rules,  18. 
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1874       against  all  the  members  of  the  family,  that  the  money  had  been 

Omda       advanced  properly,  and  that  they  were  liable  for  it.    I  have  no 

t^-  doubt,  also,  that  the  document  before  us  is  the  genuine  ikrar;  I 

CooMAit  Rot  do  not  think  the  plamtin  was  ever  m  possession  of  any  portion 

of  the  income  of  the  estate,  and  I  consider  it  established  that 

Thakoor  Doss  Bhuttacharjee  was  the  defendants*  servant,  and 

acted  under  their  orders.     As  to   the   exact  position  of  the 

parties  at  the  commencement  of  the  year  1870,  I  do  not  take 

quite  the  same  view  as  my  colleague  Birch,  J.,  and  upon  thii 

I  shall  observe  presently. 

In  order  to  ascertain  the  rights  of  the  parties  in  this  case  upon 
the  facts  found,  it  is  necessary  first  to  consider  the  constnictioB 
of  the  ikrar.     It  seems  to  me  that  that  document  contemplatei 
three  contingencies :  first,  that  the  plaintifi* should  get  into  possee- 
sion  of  the  property  under  the  t/ara,  in  which  case  provirionii 
made  that  the  advances  should  be  repaid  with  interest  at  not 
less  than  1-8  per  cent,  per  mensem  ;  second,  that  the  parties  who 
agreed  to  do  so  should  fail  to  execute  the  ijara,  or  lease,  on  the 
13th  April  1870,  or  before,  according  to  their  engagement,  in 
which  case  the  advances  were  to  be  repaid  with  interest  at  the 
rate  of  one  anna  in  the  rupee,  or  6-4  per  cent,  per  mensem ;  third, 
that  the  plaintiff  should  refuse  to  accept  the  ijaroy  in  which  case 
the   advances  were  to   be  repaid   without  interest  within  six 
months  of  the  date  of  the  refusal.     Now  the  events  which  have 
happened,  to  which  we  have  to  apply  these  alternative  stipula- 
tions, are  these.     The  defendants,  or  those  whom  they  represent, 
as  appears  by  the  evidence,  had,  after  the  ikrar  was  executed, 
negotiated  with  another  person,  Mahomed  Mirza,  with  whom 
they  were  contending  for  the  possession  of  this  property  for  the 
grant  to  him  of  an  ijara  of  their  share.     This  was  known  t»  the 
plaintiff's  agent  Mohesh  Chunder  Biswas,  and  was  not  disapproved 
by  him,  and  he  at  one  time  appears  to  have  favored  this  project; 
but  there  is  no  evidence  that  it  was  expressly  consented  to  by 
the  plaintiff  prior  to  the  letter  of  the  3rd  February  1870,  though 
it  may  be  fairly  presumed  that  Mohesh  Chunder  Biswas  was 
acting  with  the  plaintiff^s  sanction.     Now  it  appears  to  be  con- 
tended— for  on  this,  as  on  many  other  points,  the  defendants' case 
was  not  put  at  all  clearly— that  the  plaintiff,  by  acquiescing  ^ 


rOL,  XII.]  HIGH  COURT.  4& 

ills  grant  of  the  ijara  to  another^  has  waived  his  rights  under  the         1874 
eoond  alternative.    As  to  the  assertion  that  the  plaintiff  refused     ^hamum 
o  take  the  ijara  which  the  defendants  were  ready  to  erant.  I  do  not    ^    ^* 
hink  that  there  is  a  shadow  of  foundation  for  it.    It  was  a  mere  Coomak  Kot 

Chowdhut. 

vetence  on  the  part  of  Sjud  Mahmood  to  write  the  letter  of  the 
1th  April  1870,  offering  the  ijara  ;  and  I  agree  with  the  Subor- 
inate  Judge   and  with   Birch^  J.^   that     this  offer   was  not  ' 

tm&Jide  made.  But  even  if  it  had  been  so^  stilly  as  the  Subor- 
inate  Judge  points  out,  it  contains  conditions  with  which  the 
laintiff  was  not  bound  to  comply. 

Nor  do  I  think  the  plaintiff  has  waived  his  right  to  insist  upon 
le  second  alternative  of  the  ikrar.     Although  the  negotiations 
ifch  Mohamed  Mirza  were  not  commenced  with  the  sanction  of 
le  plaintiff,  and  not  always  approved  by  his  agent  Mohesh,  stilly 
'  the  conduct  of  the  defendants  had  been  straightforward  and 
or  towards  the  plaintiff,  and  if  the  matter  had  rested  where  it 
id  on  February  1870,  it  might,  I  think,  in  that  case  have  been 
intended  with  some   force   that  the   plaintiff  ought  to  have 
itimated,  when  he  wrote  the  letter  of  the  3rd  February  1870, 
lat  he  intended  to  rely   on  his  right  to  the  higher  rate  of 
iterest,  if  the  ijara  were  granted  to  Mahomed  Mirza.     I  think 
i  quite  possible  that  the  plaintiff  did  not  intend  at  that  time  to 
iresB  his  claims  to  the  ijara,  and  that  he  was  willing  then  to 
)ome  to  a  fair  settlement.     But  between  the  3rd  February  1870 
nd  the  4th  April  1870,  it  is  quite  clear  that  something  had 
Hieorred,  which  satisfied  the  plaintiff  that  he  could  not  rely  upon 
i»  defendants.     This  is   alluded   to   in  the   letter   of  Mohesh 
Chunder  Biswas  of  the  3rd  June,  and  no  doubt  led  to  the  plaiut- 
ti^B  withdrawing  his  assent  to  the  proposed  arrangement,  and 
pmg  notice  to  the  defendants  that  he  claimed  the  ijara  by  the 
iereral  letters  of  the  4th  and  1 1th  of  April.    These  1  etters  were  no 
loubt  written  to  protect  the  plaintiff's  interests,  but  I  see  no 
r^uon  to  suppose  that  they  were  otherwise  than  honestly  written. 
Ike  ijara  was  the  plaintiff's  only  security ;  and  though  he  might 
Dot  be  anxious  to  press  his  claim  for  it,  he  would  naturally  be 
uuious  that  it  should  not  go  out  of  his  hands,  unless  his  debt 
tag  in  some  way  provided  for.     This  claim  on  the  part  of  the 
Mtiffj  the  defendants  met  by  writing  the  letter  of  the  1 1th 
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1874        April.     This  letter  is  rery  peculiarly  worded^  and  I  (eel  il 
Omda       extremely  difficult  to  put  any  certain  construction  upon  it.  It  ; 
„     9*  states  that  the  plaintiff  had  entire  charge  and  control  of  the 

BnojKifORO  ^ 

CooMAR  Rot  property^  which  has  been  found  to  be  false.  It  states  that  the 
plaintiff  was  under  an  obligation  to  render  accounts,  when  the 
accounts  had  already  been  settled.  It  states  that  the  plsbtf 
had  expressed  his  unwillingness  to  take  the  ijara,  when  the  bd 
was  that  the  plaintiff  had  never  done  so,  but  had  only  dechnl 
his  willingness  to  assent  to  any  arrangement  that  might  be  totb 
defendants'  advantage.  It  does  not  inform  the  plaintiff  whetlNr 
or  no  the  defendants  had  broken  off,  at  that  time,  their  negotit- 
tion  with  Mahomed  Mirza ;  and,  in  fact,  I  do  not  believe  that  tliej 
had  done  so ;  and  it  states  that  the  defendants  were  ready  under 
certain  conditions  to  grant  the  ijara,  which  I  do  not  tfiink  tliej 
ever  intended  to  do.  But  whatever  difficulty  there  may  be  it 
putting  a  construction  upon  such  a  document,  this,  at  letetiie 
clear,  that  the  letter  nowhere  alludes  to  any  waiver  of  the  xigbi 
of  the  parties  under  the  ikrar.  It  is  throughout  an  assertion  hf 
the  defendants  of  their  intention  to  act  strictly  up  to  the  ikrv^ 
and  it  calls  upon  the  plaintiff  to  do  the  same.  The  defendasti 
nevertheless  carried  on  their  negotiations  with  Mahomed  Mir2S,and 
granted  him  the  ijara  a  month  or  six  weeks  afterwards.  There 
was,  undoubtedly,  great  duplicity  at  this  stage  of  the  proceeding! 
in  the  conduct  of  the  defendants ;  and  it  is  difficult  to  see  exactly 
what  their  intentions  were,  though  I  am  inclined  to  think  they 
were  influenced  by  a  desire  to  get  rid  of  the  clause  in  the  ikrar 
as  to  interest.  But  however  this  may  be,  I  do  not  see  hoir,  after 
haviog  written  the  letter  of  the  11th  April,  the  defendants  ctB 
now  say  that  there  had  been  a  previous  waiver  by  the  plaintiff 
of  his  rights  under  the  ikrar.  Under  these  circumstaucee  it 
seems  to  me  that  the  plaintiff  is  fully  entitled  to  say  tliat  the 
defendants  have  failed  to  grant  the  ijara^  and  that  the  claoflt 
entitling  him  to  the  higher  rate  of  interest  applies. 

Supposing  that  clause  to  apply,  the  defendants  further  contendf 
first,  that  a  stipulation  for  interest  at  6-4  per  mensem  is  not 
lawful;  secondly,  that,  under  Act  IX  of  1872,  s.  74,  the  plaintiff 
is  entitled  only  to  a  reasonable  compensation  for  any  loss  be  ma/ 
have  incurred ;  thirdly,  that  the  stipulation  for  higher  interest  ii 
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byway  of  penalty  only,  and  not  liquidated  damages;  and  fourthly,        ^^^ 
khat  the  agreement  was  extortionate  and  oppressive,  and  that  the  .  ^I^^um 
defendants  ought  to  be  relieved  therefrom.  Brojrndro 

As  to  the  first  of  these  contentions,  as  far  as  I  am  aware,  it  Coomar  liox 

,  ,  ,  CUOWOHST* 

htt  been  the  uniform  practice  of  the  Court,  ever  since  Act 
XXYIII  of  1855  was  passed,  to  treat  all  restrictions  on  the 
nle  of  interest  as  removed ;  and  that  this  is  so,  I  should  also 
ififer  from  a  Circular  addressed  by  four  Judges  of  this  Court  to 
Ihe  MofuBsil  Courts  on  the  30th  April  last  (1),  in  which,  whilst 
the  duties  of  those  Courts  in  relation  to  contracts  at  high  rates  of 
inlerest  is  elaborately  discussed,  there  is  no  mention  of  any  legal 
restriction. 

If  we  look  into  the  history  of  the  matter,  it  is  evident 
tibi,  whatever  legal  restrictions  there  may  have  been  at 
we  time  amongst  either  Hindus  or  Mahomedans,  they  had 
Mied  to  exist  before  we  began  to  legislate  at  all  upon  the 
nlgect.  It  is  recited  in  the  Regulation  of  the  2l8t  August 
1772,  s.  8,  that  ^^  the  rates  of  interest  hitherto  authorized  by 
tostom  have  amounted  to  the  most  exorbitant  usury."  And  Mr. 
Btrmgton  considers  that  *^  the  Hindu  legislators  have  expressly 
Muctioned,  and  the  Mussulman  governments  of  India  appear 
to  have  tolerated,  directly  or  indirectly,  the  customary  inter- 
ttt  of  the  country" — 1  Har.  Anal.,  p.  182.  And  the  expla- 
nation of  the  prohibition  of  Menu  in  vol.  i,  pp.  69,  70,  and 
74  of  Jagannath's  Digest,  fully  bear  out  this  opinion  as  re- 
prds  the  Hindu  law.  I  know,  indeed,  of  only  one  expression 
of  opinion  in  this  Court  that  these  restrictions  still  exist ;  and 
tkoQgh,  no  doubt,  that  opinion  is  entitled  to  the  very  greatest 
ittpect^  it  has  not  been  concurred  in  by  any  other  Judge  of  this 
Court,  and  has  been  expressly  dissented  from  by  Phear,  J. 
I  believe  I  shall  be  adopting  the  law,  as  acted  upon  by  this 
Court  for  a  great  number  of  years,  by  holding  that  there  is  not 
i^ow  any  legal  restriction  on  the  rate  of  interest,  and  that 
parties  may  legally  adopt  any  rate  which  they  may  think  fit. 

As  to  the  second  point,  I  do  not  think  we  need  concern  ourselves 
^th  the  question  whether  Act  IX  of  1872,  s.  74,  applies  to  thi» 

(1)  11  B.  L.  R.,  H.  C.  Rules,  1^. 
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1874        case,  because  the  provision  referred  to  only  applies  where  "  a 

Khamux     ®"°^  ^®  named  in  the  contract  as  payable  in  case  of  a  breach." 

_     V.  Now  I  do  not  think  that  the  stipulation  which    we  have  to 

Brojkndro  ,  ,  .... 

€kK>MAR  BoT  consider  is  of  that  nature.  This  stipulation,  in  my  opinion,  does 
not  provide  for  a  breach  of  the  ikrar,  and  for  money  payable  in 
case  of  that  breach,  but  for  an  alternative  event  which,  howoTer 
brought  about,  would  not  be  a  breach  of  contract,  but  which  would 
put  the  parties  in  a  wholly  different  position ;  and  this  is  wliit 
they  had  to  provide  for.  If  the  defendants  did  not  give  the 
ijara,  then  the  plaintiff  would  have  no  security,  and  the  tnos- 
action  was  to  be  treated  as  an  ordinary  loan  repayable  it  a 
higher  rate  of  interest. 

Still  less  can  I  look  upon  this  as  a  penalty.     I  quite  agree 
with  what  is  said  iu  the  case   of  Bichook  Nath  Panday  v.  Rm 
Lochun  Singh  (1),  which  has  been  referred  to,  that  we  mustaee 
what  the  real  intention  of  the  parties  was  in  entering  into  dtt 
contract.     That  is  a  universal  rule  in  all  questions,  which  ariee 
between  the  parties  to  a  contract.     But  primd  facie  the  woid 
^^  interest "  imports  not  a  penalty  for  breach  of  contract,  bat 
a  return  for  the  use  of   money,  and   a  compensation  to  the 
borrower  for  his  risk  in  lending  the  money ;  and  as  was  said  by 
liOrd  Komilly  in  a  case  of  Herbert  v.    Salisburi/  and  Yeovil 
Hailway   Co.  (2),  "it  is  not  the  high  rate  of  interest  which 
constitutes  a  penalty."    What  constitutes  a  penalty  is  raiaiog 
the  rate  of  interest  after  a  breach.     If  a  man  agrees  to  takes 
certain  rate  of  interest  for  his  money,    but  stipulates  for  a 
higher  rate  if  the  contract  is  broken  by  not  paying  the  interest 
punctually,  I  can  well  understand  that  the  higher  rate  of  interest 
is  a  penalty,  and  will  be  reduced  iu  all  cases  in  which  a  penal^ 
may   be  reduced.     But  I  do  not  think  this  view*can  be  taken  of 
this  contract ;    because,  as  I  have  said,  upon  the  constructioB 
which  I  put  upon  this  ikrar^  this  was  an  alternative  stipulatioo, 
which  contemplates  that  the  lender  would  have  no  security,  asd 
therefore  run  a  much  greater  risk ;  and  the  stipulation  is  not  for 
a  higher  rate  of  interest  in  case  of  a  breach,  but,  in  a  certain 
event,  for  a  loan  with  interest  to  run  at  a  certain  rate* 

(1)  11  B.  L.  R.,  135.  .    (2)  L.  R.,  2  Eq.,  221 ;  at  p.  221 


.  Xn.]  HIGH  COURT.  46» 

le  last  ground  was  taken  at  so  late  a  stage  in  the  proceed-       1874 
and,  when  taken,  was  so  indefinitely  stated,  that  I  have       Omda 

JBlHAHDX 

fifreat  doubt,  indeed,  whether  we  ought  to  enter  upon  it  at         »• 

1111  Brojkhdro 

It  was  only  said  m  argument  on  the  appeal  that  the  bargain  Coomak  Kof 
inconscionable,  oppressive,  extortionate,  and  so  forth.  But 
3h  allegation  was  made  in  the  written  statements ;  nor  was 
jch  question  raised  in  the  Court  below,  nor  in  the  grounds 
}eal ;  and  I  do  not  think  a  party  to  a  contract  can  get  rid 
nerely  by  such  suggestions  as  these,  made  at  this  stage  of 
ise  after  all  the  evidence  has  been  closed.  I  think  that,  if 
K)n  desires  to  contend  that  a  contract  which  he  has  signed 
not  bind  him,  he  must  state  the  reason  why.  As 
roodroffe  very  strongly  insisted,  had  such  an  allegation  been 
at  the  proper  time,  it  might  have  been  met  by  positive 
ice  that  the  defendants  were  fully  aware  of  what  they  were 
,  and  that  their  consent  was  a  perfectly  free  and  intelligent 
at  to  the  terms  of  this  arrangement.  I  think,  to  use  the 
Bsion  of  the  Circular  above  referred  to,  the  person  denying 
ontract  must  show  circumstances  from  which  it  may  be 
ed  that  he  has  not  been  in  reality  a  free  agent  in  making 
>ntract  set  up  against  him.  I  fully  concur  with  the  earlier 
nations  in  that  Circular,  that  it  is  not  the  duty  of  the  Court 
Bist  persons  in  evading  the  consequences  of  engagements 
itarily  and  intelligently  contracted.  It  was  clearly,  there- 
the  duty  of  the  defendants  in  this  case  to  state  and  prove 
ircumstances  connected  with  the  entering  into  of  this  ikrar 
I  affected  their  free  agency ;  and  I  neither  find  in  the  printed 
»  nor  have  heard  in  the  argument,  any  allusion  to  them 
id  the  vague  statement  of  intimidation,  which  is  wholly 
pported  by  evidence,  and  which  is  wholly  disbelieved. 
wt,  up  to  this  very  moment,  not  one  single  member  of  the 
idants'  family  has  ventured  to  assert  in  any  definite  manner 
he  did  not  understand  the  nature  of  the  arrangement,  and 
he  did  not  think,  when  it  was  entered  into,  that  it  would  be 
Ivantageous  one  for  himself.  We  are,  in  fact,  asked  simply 
>k  at  the  contract,  and  say  whether  any  reasonable  man 
I  assent  to  it.  This  is  a  question  which,  in  most  cases,  I 
Id  feel  scarcely  in  a  position  to  attempt  to  answer.     The 
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1874        terms  were  no  doubt  severe,  but  the  risk  was  great ;  i 
Omda        quite  possible  that  it  may  not  turn  out  after  all  to  be 

Khamum 

9.  profitable  transaction.     If   I  felt  at  liberty  to  consid 

CoouAR  Rot  question^  I  might  perhaps  be  disposed  to  think  that  there 
owDHBT.    gj^^jj^  f^^  presuming  that  the  terms  were  the  best  wk 

defendants  were  likely  to  get.     One  of  the  parties  to  th 

0 

Fatima  Begum^  when  she  authorized  the  execution  of  th 
was  living  in  her  father's  house ;  and  there  cannot  be  i 
that  holding  the  important  judicial  office  he  does,  he  is  tbo: 
capable  of  estimating  the  prudence  of  such  an  arrangem 
think  it  may  fairly  be  inferred  from  Moulvie  Abdool  ] 
evidence,  and  the  terms  of  the  mookhtamama  execc 
Fatima  Begum  in  his  house,  which  set  out  in  full  th 
of  the  ikrar,  that  he  was  acquainted  with  the  nature 
arrangement,  and  that  he  would  not  have  omitted  to  op; 
or,  at  least,  to  characterize  it  as  unfair  to  his  daughter 
other  defendants,  had  he  so  considered  it.  At  any  rate,  thi 
that  it  must  not  be  presumed  too  readily  that  the  a 
ment  was  oppressive ;  and  had  the  defendants  challenj 
ikrar  on  this  ground,  this  witness  would  have  been  c< 
called  upon  to  explain  the  circumstances  under  which  he 
ted  his  daughter  to  execute  the  mookhtarnama. 

I  fully  concur  in  the  opinion  that  the  Courts  in  this  i 
should  take  great  care  that  they  do  not  enforce  op[ 
transactions,  to  which  the  parties  have  not  given  a  real 
consent.  But  I  am  not  prepared  to  set  aside  a  contract 
as  far  as  I  can  see,  was  deliberately  consented  to, 
because  a  very  heavy  risk  is  provided  for  by  a  very  hij 
of  interest  I  do  not  mean  to  say  that  such  trans 
are  desirable,  or  should  receive  any  favor.  But  I  do  no 
they  can,  on  this  ground  alone,  be  set  aside  as  invalid 
would  not  be  the  application  of  any  principle  of  equity 
reintroduction,  by  judicial  decision,  of  laws  which  hav* 
expressly  abolished  by  the  Legislature.  In  this  particnli 
I  feel  the  less  regret  at  being  compelled  to  enforce  s 
agreement,  because,  as  it  seems  to  me,  had  the  defendants 
selves  acted  straightforwardly,  they  might  have  escape 
onerous  condition  altogether. 


WL.  XII.]  HIGH  COURT. 

The  decree  which  the  Lower  Court  has  given  is,  as  I  under-        i874 
Eud  it,  a  decree  against  all  the  defendants,  except  Fatima       Omda 

KlIANUS 

«giiin,  jointir  for  Bs.  20,000  with  interest  at  Bs.  6-4  per  cent  v- 
ir  mensem  from  the  date  of  the  respective  advances  to  the  Cookar  h 
•te  of  the  Lower  Court's  decree,  with  costs  and  interest  upon 
e  total  amount  at  8  annas  per  cent,  per  mensem  from  the 
te  of  the  decree  until  payment ;  the  representatives  of  the 
iginal  parties  to  the  ikrar  being  only  liable  in  their  represent- 
ee capacity.  I  certainly  do  not  quite  understand  the  grounds 
on  which  Fatima  Begum  has  been  exempted  from  her  share 

the  liability ;  but  as  both  parties  have  acquiesced  in  that  part 

the  Subordinate  Judge's  decision,  it  cannot  now  be  disturbed. 
le  decree  of  the  Subordinate  Judge  ought,  in  my  opinion, 

be  affirmed,  except  that,  looking   to   the  very  large  sum 
H  plaintiff  has  already  added  to   the  principal  in  the  way 

interest,  I  think  the  interest  on  the  amount  decreed  should 

reduced  to  6  per  cent.     In  all  other  respects  the  appeal 
Mid  be  dismissed  with  costs. 
Ihe  Judges  differing  in  opinion,  the  decision  of  Markby,  J., 

the  senior  Judge,  prevailed,   and  from   that  decision  the 
Bsodants  preferred  an  appeal  on  the  following  grounds: — 
^'  That  the  Judge  was  in  error  in  holding  that  the  stipulation 
pay  the  higher  rate  of  interest  upon  the  event  of  the  ijara  cot 
ing  executed  is  not  a  penal  condition,  and  that  as  such  it  may 

enforced; 

**  That  the  agreement  was  oppressive,  unreasonable,  and  uncon- 
ionable,  and  was  forced  upon  your  petitioner  in  consequence  of 
■r  pressing  necessities.  .  Such  an  agreement  ought  not  both 
law  and  equity  to  be  enforced ; 

**  That  the  plaintiff  by  his  conduct  and  actions  put  an  end  to  the 
vr,  or,  at  any  rate,  waived  his  right  to  enforce  the  penal 
aditions  of  that  deed,  and  there  was  nothing  on  the  part 

your  petitioner  by  way  of  violation  of  the  terms  of  the 


^  That  the  plaintiff  was  entitled  under  law  and  equity  to  only 
ntiooable .compensation  for  the  use  that  your  petitioners  are 
U  to  have  made  of  his  money,  and  not  to  the  exorbitant  and 
oal  interest  which  the  Judge  has  allowed." 
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1874  The  Advocate-General,  offg.  (Mr.  Paul)  (Baboos  Kalimohu 

Omda       Doss  and  Chunder  Madhub  Ohose  with  him)  for  the  appellants 

Brojkhdro       ^f-  Kennedy   (Baboos  Sreenath   Doss  and    Doorga  ilokwik 
CbwdhbyT  ^^^^  ^^^  ^™)  ^^'  *^®  respondent 

The  Ac/voca^f-CrenfraZ  contended  that  the  Contract  Act  (IX  if! 
1872)  was  retrospective  and  would  govern  this  appeal,  and  i^ 
support  of  his  contention  he  referred  to  s.  1  of  the  hxk\ 
and  the  case  of  The  Ironsides  (1).  The  Courts  however,  vsi^\ 
timated  that  they  were  of  opinion  that  it  was  not  retrospectiTavi 
and  the  point  was  abandoned. 

The    contract   is  one    which  the   Court    will    set  aside  U-\ 
being  unconscientious   and   oppressive,   or,  at   least,  that  pii|^ 
of  it  relating  to  interest  at  75  per  cent.,  and  will  not  atlov' 
interest  at  more  than  18  per  cent   as  stipulated  in  the  Cd^-J 
tract  to  be  the  rate  payable   on  any  balance  remaining  doe  il^ 
the  end  of  the  term — Moonshee  Buzloor  Ruheem  v.  Shumsoonmst^ 
Beffum{2)md  Kedari  v.   Atmarambhat  {Z).    Act  XXVIII  rf; 
1855,  though  it  [repeals  the  usury  laws  and  says  that  the  Conit 
is  bound  to  decree  interest  at  the  rate  stipulated  for  by  the  partieib 
docs  not  prevent  a  Court  from  setting  aside  the  contract  if  it 
appears  to  be  unfair  and  extortionate —  Vinayak  Sadashio  Tozef. ; 
Raglii    (4).      The    same  has  been    decided   in   England  wiA 
regard    to   the   usury   law   there  ;    see    Earl  of  Aylesford  f .  j 
Morris  {5).     In  that  case  actions  on  bills  which  stipulated  Ac; 
payment  of  interest  at  an  exorbitant  rate  were  restrained,  and  a  ' 
decree  made  for  delivering  up  of  the  bills  on  payment  of  tlw  ^ 
sum  actually  advanced  with  interest  at  5  per  cent.     These  caMi  i 
show  that  where  a  necessitous  man  has  entered  into  a  contract  l 
under  great  pressure,  and  the  circumstances  show  that  advantigi  ] 
has  been  taken  of  his  position  to  induce  him  to  enter  for  la  [ 
inadequate  consideration  into  a  contract,  which  he  would  sot  j 
otherwise  have  agreed  to,  a  Court  of  Equity  will  relieve  m 
from  the  contract   as  being   unconscionable ;  see   the  remaib 

(1)  31  L.  J.,  P.  &  M.,  129.  (4)  4  Bom.  H.  C.  Rep.,  A.  C^  201 

(2)  11  Moore's  I.  A.,  584.  (5)  8  L.  R.,  Ch.  App.,  484. 

(3)  3  Bom.  H.  C.  Rep.,  A.  C,  11 ; 
see  pp.  18  and  19  ;  Colebrooke  on  Obli- 
gations, 57. 
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T.'C.    Stuart   in   Barrett  v.  Hartley  (1).     [CouCH,   C.J.        1874 
I    this    case  there  was    no  obligation  to    enter    into    the     J^^a 

^  KlIANUU 

pact.     Can  you  point  to    any  case  where   the  Court  in   ^     «^- 

111  -a  1     .  •         n         Brojksdro 

land  has    set    aside  a  contract    as  being  unconscionable^  OoomarRot 
*e  the  parties  who  seek  relief  were  not  obliged  to  enter 
it?]    Yes,   Grosvenor  v.  Sherratt  (2),  where  a  lease  was 
side,  and  it  was  held  that  to  support  the  lease,  the  lessees 

bound  to  show  that  no  better  terms  could  have  been 
Ined ;  that  the  grantor  had  the  fullest  information  on  the 
2ct,  and  independent  and  disinterested  advice  ;  and  that  the 
t  was  intentionally  and  deliberately  entered  into :  the  lease 
set  aside,  though  it  appeared  there  was  no  fraud.  Here  it 
bmitted  the  defendants  were  not  free  agents,  but  influenced 
more  experienced  persons  in  whose  hands  they  were. 
[JCH,  C.J. — There  does  not  appear  to  have  been  any  duress ; 

is  the  contract  unconscionable?]  It  is  submitted  it  is 
in  the  meaning  of  the  cases  cited. 

le  stipulation  for  interest  at  75  per  cent,  is  a  penalty  which 
not  be  enforced  by  the  Court — Bicliook  Nath  Panday  v. 
t  Lochun  Singh  (3).  [Couch,  C.J. — The  principle  of  that 
would  not  apply  to  this ;  here  there  was  a  single  act  to  be 
!,  viz.y  the  giving  of  the  ijara^  in  doing  which  default  was 
&.]  It  is  submitted  that  interest  should  be  given  at  a  reason- 
rate;  see  also  BoleyDobey  v.  Sideswar  Rao  Baboo  RoyKur{^) 
Raja  Hurhullubh  Narain  Singh  v.  Genda  Maharaj  (5). 

L.  R.,  2  Eq.,  789 ;  at  pp.  794-5.     Baboo  Abinash  Chunder  Banerjee  for 
28  BeaT.,  659.  the  appellant. 

^^^'J^'^'}^^'  n«  The  respondent  did  not  appear. 

4  B.  L.  R.,  App.,  92. 

Before  Mr.  Justice  Phear  and       The  judgment  of  the  Court  was 
Mr.  Justice  Morris.  -    delivered  by 

2%tf  nth  July  1873.  Fhbab,  J. — In  this  case  the  zemin- 

.  HURBULLUBH  KARAIN  SINGH  dar  seeks  to  recover  from  his  ticcadar 

odttiff)   9.   GENDA    BIAHARAJ  certain  arrears  of  rent  which  he  says 

traiDAKT).*  are  due  to  him  under  the  terms  of  a 

€st^  Rate  of— "Penalty — Liquidated  kabuliat,  together  with  interest,  and 

Damages,  to  his  plaint  he  attaches  a  schedule, 

peciil  Appeal,  No.  751  of  1872,  against  the  decree  of  the  Judge  of  Zilla  Bhaugulpore, 
t&e  12th  February  1872,  affirming  the  decree  of  the  Munsif  of  Madebpora,  dated 
at  Angoflt  i871. 
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1874  Mr.  Kennedy  for  the  respondent. — In  this  case  it  must  be 

Omda^     assumed  that  the  Judges  are  right,  except  on  points  where  they 


9. 


Brojkndro    which  represents  the  arrears  of  rent  question  of  some  nicety.    I  will  gire 

CHowDHuyy  w"P*^<^  ^0  he  Rs.  90,  and  the  interest  instances  by  way  of  illustration: 

on  the  overdue  instalments  not  paid,        If  a  debtor  becomes  bound  to  ptji 

according  to  the  kabuliat,  Rs.   109  certain  specified  sum  on  a  fixed  dij, 

13  annas.  and  the  creditor  at  the  same  tine 

He  bases  his  somewhat  remarkable  stipulates  that  he  will  accept  t  kMr 

claim  on  this  clause  of  the  kabuliat,  sum  as  satisfaction  of  the  debt,  proriiM 

— ''  Further,  that  in  default  of  a  kut^  that  it  be  paid  punctually  on  thttdi^ 

that  is,  failing  to  pay  the  malguzari  then,  in   the  event    of  pajBeai  ist 

on  the  day  fixed  for  (paying)  instal-  being  made  punctually  on  tliitdi7,tb 

ments    as   per  detail  below,  I  shall  creditor  is  afterwards  entitled  to  eUi 

pay  the    zemindar*s  malguzari   with  the  full  amount    of  the  debt  Hi 

half  as    much  again."    And    in   the  debt  was  due  from  the  commcDceMit 

detail     below,      the     annual     jama  of  the  transaction,  and  the  usdertikiv 

is  stated  to  be  Rs.  725,  payable  in  three  on  the  part  of  the  creditor  tbtli 

huts ;  4  annas  on  the  25th  Aswin,  8  would  accept  a  less  sum  m  nloAdSm 

annas  on  the  30th  Fans,  and  4  annas  of  the  whole  if  he  be  paid  pueMfr 

on  the  5th  Chaitra.  does  not  deprive  him  of  bii  M  if^ 

Thus  the  part  of  the  claim  which  in  the  event  of  the  less  sum  not  Wv 

in  the  plaint  is  denominated  "  interest,**  so  pud. 

is  in  reality  an  increment  of  50  per        Again,  if  a  debtor  becooM  teal 

cent,  added  to  the  actual  amount  of  to  pay  a  sum  of  money  onafin^^ 

rent  reserved,  according  to  the  terms  and  for  any  reasons  which  are  ki0<i 

of  the  detailed  schedule  appended  to  to  the  parties  it  will  be  a  caoseof  los 

the    kabuliat,    which    only    becomes  to  the  creditor  if  the  mooef  ii  ^ 

due  in  the  event  of  non-payment  of  an  paid  on  that  day,  and  the  p«^  * 

instalment  on  the  particular  day  upon  the  time  of  making  the  oontrtft  iv* 

which  the  instalment  was  specified  to  ther    agree    tbat   that  Ion  ili*^  , 

be  paid.  measured  by  a  stipulated  snoa^  ■ 

The  defendant  did  not  appear,   and  the  shape  of  damages,  then,  iat^^ 

the  Courts  below  have  found  that  the  of  default   being  made  in  P'^t'i 

plaintiflT  is  only  entitled  to  recover  the  payment,  the  creditor  will  be  e*^ 

Rs.    90,    the  actual    amount  of  the  afterwards  to  recover  the  whole  <*^ 

intalment  which  was  not  paid,  and  that  together  with  the  sum  agreed  i?^ 

he    is    not    entitled    to    recover  the  liquidated    damages.    A  ^ 

additional  50  per  cent,  on  the  amount  will  be  one  where  the  |»rti««  ^ 

which  he  claims.  that  the  loss  which  may  •^^^^ 

The  first  Court  has,  however,  given  a  creditor  from  the  non-psjBC*'  * 

small  »nm  of  Rs.  10  by  way  of  interest,  debt    on    the    day    fixed  vfi^ 

and  the  lower  Appellate  Court  dis-  covered  by  interest  on  the  deW 

missed  the  appeal  which  was  brought  ning  from  that  day  with  the  tiiM> 

against  that  decision.  fixed  rate  per  cent :  in  thit  effl*^ 

The  claim  is  no  doubt  somewhat  of  default  in  punctual  pajmeni  ^^^ 

a  peculiar  character,  and  belongs  to  the   creditor   can   recorer  ^ 

a  class  of  cases  which  depend  on  a  phu  the  interest. 
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it?e  differed;  see  Boy  Nandipat  Mahata  v.  Urquhart  (I).  i«74 
He  case  set  up  hj  the  defendants  has  throughout  been  held  to  Omda 
be  whollj  false.     They  raised  the  defeuce  that  the  ikrar  in  suit  v. 

BROJEMDRa 
COOMAR  BO' 

A  foarth   illustration   is   the  case        After  giving  our  best  consideration    9"®^^«"' 

wbere   the    creditor  desires  punctual  to    this    case  which  is  before  us,  we 

pijmait   of  the    debt  and  seeks  to  think  that  it  accords  with  the  fourth 

eonn  it  by    stipulating  that  if  the  illustration  given.    The  50  per  cent. 

■OMj  is  not  pud  on  a  certain  daj,  stipulated   for    in    the  clause  of  the 

teertain  lesser  sum  shall  become  due,  kabuliat  was    very    clearly    of    the 

nd  that  he  shall  be  entitled  to  claim  nature  of  a  penalty. 
ftatsom  afterwards.    In  the  hitter  case       It  bore  no  sort  of  relation  to  any 

At  stipulation  for  the  extra  sum  is  actual    or    supposed  loss  which  the 

nedTed  as  a  penalty,  by  the  operation  zemindar  might  sustain  from  delay  in 

If  which  the  creditor  sought  to  secure  the  payment  of  the  instalments.    It 

piMtoal   payment ;  and    in    such  a  was  a  penalty  imposed  on  the  ticcadar 

mBf  if  de&ult  in  punctual  payment  with  a  view  to  secure  punctual  pay- 

leevs,  a  Ck>urt  of  Equity  will  relieve  ment   of  the  kisU  reserved    in  the 

he  debtor  from  the  payment  of  the  potta.    This  being  so,  the  plaintiff  is 

9Md  penalty,  if  it  be  shown  that  the  not  entitled  to  recover  the  whole  50 

Mi  which  the  delay  in  payment  has  per  cent.,  but  only  so  much  as  will 

ansed  to  the  creditor  will  be  com-  fairly   recompense  him   for   his  loss 

WBsated    for    by  a  less  sum.    The  during  the  time  that  the  money  has 

3oiirt  of  Equity  considers  that  the  been  kept  from  him ;  and   as  nothing 

fedttor  will  get  all  that  he  ought  to  special  is  shown  in  this  case,  we  think 

fit  from  the  stipulation  for  the  pen-  that  that  loss  will  be  fairly  met  by 

Ity    if  he  is  repaid  the  reasonably  interest  at  the  ordinary  rate.    The 

stimated    loss    which    non-punctual  plaint  does  not  show  what  default  or 

ayment  has  caused  him.  defaults  were  made  out  of  which  Bs.  90 

Therefore    these    illustrations  will  accrued.    It  only  states  that  Bs.  90 

how  that  in  all  cases  of  this  kind  the  was  the  arrear  for  the  year  1278,  and 

int  question  which  the  Court  has  to  the  suit  was  brought  by  the  zemindar 

ak  is,  does  the  stipulation  for  the  in  the  following  year. 
xira  payment  bear  the  character  of  a        It  would  thus  appear  that  the  Rs.  10 

lenalty ;    or    is  it  a  sum  which  the  awarded  by  the  first  Court  in  addition 

arties,    with  their  eyes  open,  have  to  the  Rs.  90  would  very  completely 

greed  is  a  fair  and  proper  compen-  represent    any    sum    to    which    the 

ation    to  the  creditor  for  want  of  plaintiff  is  entitled  as  compensation  for 

^onetuality  in  repayment?  the  non-payment  of  the  Bs.  90,  and 

If  the  latter,  the  creditor  ought  to  therefore  it  seems  to  us  that  the  decree 

e  allowed  to  recover  the  full  sum  in  of  the  first  Court,  which  was  affirmed 

ti  entirety.    If  the  former,  that  is,  by  the  lower  Appellate  Court,  was  in 

imply  a  penalty,  he  ought  only  to  substance    a  right    decree.    Accord- 

eoovw  so  much  as  will  pbce  him  in  ingly    we    dismiss    this    appeal,    but 

be  same  position  as  he  would  have  without  costs,  as  the  respondent  has 

•en  in  if  his  debt  had  been  punc-  not  appeared, 
nally  paid. 

(1)  4B.  L.R.,  A.  C,  181. 
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1874        was  forged,  and  that  another  ikrar  of  different  date  had  b€€Q 

Omda       executed,  a  statement  for  which  there  was  not  the  slicrfatest 

V,         foundation.     All  the  issues  of  fact  were  found  in  favor  of  the 

CoomarRot  plaintiff;    and  the  defendants  have   abandoned   their   former 

defence,  and  now  raise  points  which  were  not  taken  in  the  lower 

Courts,  but  are  raised  for  the  first  time  in  the   High  Coart  on 

appeal. 

It  is  submitted  that  this  is  not  such  a  contract  as  the  Court 
will  set  aside  as  being  unconscionable,  oppressive,  or  extortion- 
ate. The  real  ground  on  which  Courts  of  Equity  act  in  such 
cases  is  that  they  will  allow  no  fraudulent  transaction  to  stand. 
There  must  be  fraud,  or  such  circumstances  as  amount  to  construc- 
tive fraud ;  no  mere  inadequacy  of  consideration,  where  there 
has  been  no  frauds  has  been  deemed  a  sufficient  reason  for  setting 
aside  a  transaction — JEarl  of  Chesterfield  v.  Janssen  (1)  and  New 
Brunswick  and  Canada  Railway  v.  Conybeare  (2). 

In  ascertaining  whether  a  sum  mentioned  in  a  contract  is 
payable  in  default  on  performance  of  a  certain  act,  is  a  penaltj 
or  liquidated  damages,  each  case  must  be  dealt  with  on  its  own 
facts,  and  by  seeing  what  the  contract  really  was ;  see  BidoA 
Nath  Panday  v.  Ramlochun  Singh  (3).  Interest  should  be 
given  at  the  rate  stipulated  for  by  the  parties.  Mere  stipula- 
tion for  payment  of  interest  at  a  high  rate  is  not  a  penalty. 

Baboo  Kalimohun  Doss  was  heard  in  reply. 
The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.  (who,  after  shortly  stating  the  facts,  con- 
tinued).— The  nature  of  the  transaction  was  this  ;  the  plaintiff 
agreed  to  advance  money  to  the  extent  of  Rs.  20,000,  which  it  has 
been  found  that  he  did,  and  the  defendants  were  to  give  him  as  a 
security  for  repayment  of  the  money  advanced,  with  interest  at 
18  per  cent,  per  annum,  the  ijara  for  a  term  of  ten  years  from 
the  1st  of  Baisakh  1277  (I3th  April  1870);  one-fourth  of  the 
profits  was  to  be  taken  by  the  plaintiff  for  the  interest  on  the  sun» 
advanced,   one-half  of  the  remainder  of  the  profits  was  to  be 

(1)  2  Ves.  Sen,  125  ;  see  pp.    155  &     (2)  9  H.  L.  C,  711  ;  sec  p.  724. 
156,  per  Hardwicke,  L.C.  (3)  11  B.  L.  R.,  135. 
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aken  by  the  plaintiff  and  applied  by  him  in  reduction  of  the        1874 
)riiicipal  sum^  and  the  remaining  half  was  to  be  received  by     tP^^^ 
be  defendants.  v. 

It  would  appear  from  the  agreement  that  the  parties  did  not  Coomar  Bot 
:now  what  the  profits  would  amount  to.  It  is  not  shown  that 
J17  fraud  was  practised  by  the  plaintiff  upon  the  defendants,  or 
hat  he  deceived  them  in  any  way  as  to  what  the  profits  were. 
The  terms  of  the  agreement  show  that  they  thought  it  right  to 
)rovide  for  the  event  of  his  refusing  to  take  the  ijara  on  the 
[ronnd  that  it  would  not  be  a  sufficient,  or  rather,  a  safe 
lecarity  for  the  advances,  and  that  the  amount  of  the  profits 
rould  not  compensate  him  for  the  interest  at  the  rate  of  18  per 
ient  per  annum.  And  he  seems  to  have  thought  it  possible 
and  they  appear  to  have  assented  to  this)  that  the  half  of  the 
'emamder  of  the  profits  might  not  be  sufficient  to  repay  the 
mDcipal  sum ;  for  they  agree  that,  if  at  the  end  of  ten  years 
he  profits  were  not  sufficient  to  repay  the  sum  advanced,  they 
rill  make  good  to  him  the  balance  that  might  be  due  with  inter- 
est at  18  per  cent.  So  far  as  we  can  gather  from  the  document, 
bere  was  an  uncertainty  in  their  minds  as  to  the  value  of  the 
lecQrity  that  was  to  be  given  for  the  money  advanced  and 
Qterest.  And  then  it  is  stipulated  that,  if  the  defendants  fail  to 
;iTe  the  security  for  the  loan  and  interest,  they  should  pay  the 
>riacipal  sum  and  interest  at  75  per  cent,  per  annum. 

The  first  question  to  be  considered  is,  is  the  interest  at  the 
ate  of  75  per  cent,  from  the  time  of  the  advance  a  penalty,  or 
'  it,  what  is  commonly  called,  liquidated  damages — damages 
'hich  the  parties  have  agreed  shall  be  paid  upon  the  breach  of 
lie  contract  ? 

Ihe  breach  which  is  provided  for  in  this  way  is  a  single  act, 
Unely,  the  not  giving  the  ijara.  The  reasons  which  exist 
I  the  cases  where  a  sum  is  agreed  to  be  paid  on  the  non- 
-tformance  of  any  one  of  different  acts  with  different  conse- 
iienees  to  the  party  who  is  entitled  to  have  them  performed, 
'^  saying  that  it  is  a  penalty,  do  not  apply  to  the  present 
^e.  We  have  to  see  what  was  the  intention  of  the  parties 
^dependently  of  any  such  rule  of  construction. 

7he  value  of  the  security,  the  advantage  whicii  the  plaintiff 
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Omda       ^as  quite  natural  that  the  parties  should  agree  to  an  estimate  ti 

9-         it.     And  they  did  so ;  they  agreed  that,  if  the  ijara  was  not 

CooKAR  Bor  given,  the  plaintm  should  get,  mstead  of  it,  interest  at  the  rate 

Ghowdurt 

of  75  per  cent ;  that  is,  in  case  of  a  breach  of  the  contract  thej 
agreed  to  substitute  for  the  benefits  which  would  be  given  bj 
the  security  interest  at  that  rate.  It  cannot,  as  I  remarked  in 
the  course  of  the  argument,  be  called  an  alternative  contnet, 
because  the  plaintiff  had  a  right  to  insist  upon  having  the  r/onr, 
if  he  thought  fit  to  do  so,  and  he  might,  subject  to  the  question 
as  to  whether  it  is  a  contract  which  could  be  enforced  at  all,  daiffl 
a  specific  performance  of  it.  It  is  an  agreement,  in  the  event  of 
the  breach  in  not  giving  the  ijaroy  to  give  something  else  for  it, 
this  may  have  led  Markby,  J.,  to  speak  of  it  as  an  altemitiTe 
contract.  The  effect  of  it  is  that  it  provides  that  tie 
plaintiff,  instead  of  compelling  the  defendants  to  give  the  ijarif 
may,  if  he  thinks  fit  to  do  so,  claim  the  interest  at  the  higber 
rate.  In  that  way  and  so  far  as  he  is  concerned,  it  is  alternative. 
It  has  been  held  in  various  cases  in  the  English  Courts  wbere 
this  matter  has  been  discussed,  that  the  estimate  of  the  damages 
being  apparently  excessive  is  not  of  itself  conclusive  that  it  was 
intended  as  a  penalty.  The  Courts  have  said  that,  where  die 
damages  from  the  breach  of  a  contract  are  uncertain,  the  parties 
themselves  are  at  liberty  to  put  their  own  valuation  upon  them, 
and  the  Courts  have  no  standard  by  which  they  can  pronounoe 
them  to  be  excessive.  That  seems  to  be  a  reasonable  rule,  and 
one  which  ought  to  be  applied  in  this  case.  Here  we  cannot 
undertake  to  say  that  the  parties  did  not  consider  that,  looking 
at  all  the  circumstances  of  the  case,  if  the  plaintiff  lost  the  secu- 
rity of  the  property  which  he  would  have  had  by  the  ijara,  it 
was  fair  to  estimate  the  injury  and  the  risk  which  he  would 
incur  of  not  recovering  the  money  at  all  at  the  rate  of  interest 
which  has  been  agreed  to  be  paid.  Therefore,  considering  the 
nature  of  the  transaction  that  it  was  a  provision  to  meet  Ae 
case  of  the  plaintiff  being  by  the  refusal  of  the  defendants  left 
with  nothing  but  their  mere  personal  security,  and  subject  totbe 
difficulty  which  a  creditor  so  frequently  meets  with  in  India"  of 
recovering  money  from  his  debtor,  there  seems  to  be  no  reason 
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ing  that,  by  the  agreement  for  the  75  per  cent,  interest,         i874 
es  intended  to  do  any  thing  more  than  to  estimate  ^hat     _^*^a 

,  %  ^  1  •    «  K.HAlf DM 

tiff  would  be  entitled  to  as  damages.     It  does  not  anpear  ». 

wtiB  intended  to  be  in  the  nature  of  a  penalty,  or  as  a  Coomar  Roy 
for  payment  of  the  much  lower  rate  of  interest,  the 
nt. 

e  not  in  trying  this  case  bound  by  the  English  decisions, 
ales  which  have  been  adopted  by  the  Courts  in  England 
y  be  referred  to.  And  there  is  nothing  in  the  nature  of 
Action,  or  in  the  rules  which  have  been  adopted  by  the 
[Courts,  to  lead  us  to  the  conclusion  that  this  was  intend- 
le  parties  to  be  anything  more  than  an  estimate  by 
the  compensation  which  the  plaintiff  was  to  have  if  he 
et  his  security  by  means  of  the  ijara. 
lestion  then  which  we  shall  have  to  consider  is  whether 
to  be  a  contract  to  pay  interest  at  the  rate  of  75  per 
lamages  for  the  breach  of  the  contract  to  give  the  t/ara, 
oh  a  nature  that  the  Court  will  consider  it  invalid, 
lestions  are  mixed  together, — whether  the  contract  to 
e  damages  is  such  as  the  Courts  will  allow  to  be 
and  whether  the  contract  to  give  the  ijara  for  the 
which  the  damages  are  to  be  paid  is  also  such  ? 
,  has  considered  that  it  is  not  a  contract  which  the 
>ul(l  enforce,  on  the  ground  apparently,  that  it  is  such  an 
i  and  unreasonable  contract  that  it  comes  within   those 

on  which  Courts  decline  to  give  effect  to  a  contract. 
3t  observation  that  arises  upon  this  ground  of  defence 
e  defendants  did  not  raise  it  in  the  first  Court.  They 
ir  defence  upon  an  altogether  different  ground.  The 
Advocate-General    seems   to   admit   that    they    were 

ill-advised  in  putting  forward  the  defence  they  did. 
ied  that  the  ikrar  had  been  executed,  and  that  an 
lad  been  made.  They  charged  fraud  and  forgery — 
ith  regard  to  the  document  not  having  been  executed, 
I  in  a  claim  being  made  for  advances  which  in  fact 
nade.  But  they  did  not  allege  that  the  ikrar  was 
er  such  circumstances  that  a  Court  of  Equity  ought  to 
5,  or  refuse  to  allow  the  plaintiff  to  recover  upon   it. 

62 


i 


480  BENGAL  LAW  REPORT&  [VOL.  Xll 

1874 Nor  do  they  in  the  groands  of  appeal  to  this  Court  make  suck 

Omda       a  case  as  that     If  the  matter  rested  there.  I  think  it  would  not 
«*•  be  right  to  allow  this  question  to  be  raised.     Parties  who  naie 

CooMAK  Rot  had  the  suit  determined  upon  the  questions  which  thej  thooglit 
fit  to  raise  and  to  have  determined  by  the  first  Courts  are  not 
entitled  to  make  an  altogether  different  case  in  the  Court  cf 
Appeal  and  raise  an  altogether  different  defence.  I  say '^ not 
entitled,"  because  I  do  not  intend  to  say  that  there  may  not  be 
cases  in  which  the  Court  would  allow  it.  But  in  this  case  it  i 
appears  that,  although  the  question  was  not  raised  in  the  fint 
Court,  nor  in  the  grounds  of  appeal,  the  learned  Judges  allowed 
it  to  be  argued.  They  refer  to  the  question  in  their  jodgmeot) 
and  I  think  we  cannot  treat  it  now  as  a  question  that  was  not 
tried,  at  least  in  the  Appellate  Court,  namely,  before  Markbj 
and  Birch,  J  J.  We  must  therefore  see  whether  upon  theeYi- 
dence  in  the  suit  there  is  a  ground  for  such  a  defence. 

The  defendants  certainly  are  not  entitled  now  to  give  any 
additional  evidence  on  this  question,  and  they  cannot  compw 
of  the  Court  deciding  it  upon  such  evidence  as  there  is.  Tke 
burden  of  proof  was  upon  them.  It  being  found  that  the  Urar 
was  executed,  it  was  for  them  to  prove  circumstances  which 
made  it  proper  for  the  Court  not  to  enforce  it,  or  which  is  the 
same  thing  to  set  it  aside.  In  this  case  there  is  not  that  which 
is  an  important  element  in  cases  of  this  description  where  the 
deed  is  set  aside — a  relation  between  the  parties  which  invohesi 
confidence  reposed  by  the  person  executing  the  deed  in  the 
person  in  whose  favor  it  is  executed.  Here  the  plaintiff  had  no 
confidential  or  fiduciary  relation  with  the  defendants.  Thej 
were  apparently  induced  to  go  to  him  and  to  ask  him  to  len^ 
them  money  by  their  thinking  that  he  possessed  peculiar  means  oi 
influence,  peculiar  means  of  assisting  them  in  attaining  the 
object  for  which  they  wanted  the  money.  But  there  was  n^ 
confidential  relation  between  them.  The  plaintiff  had  not  sQJ 
connexion  of  that  cliaracter  with  them. 

As  to  information  of  the  value  of  the  property  which  was  the 
subject  of  the  transaction,  it  does  not  appear  that  the  plaintin 
had  any  peculiar  means  of  information  on  that  subject,  or  th«t 
he  had  any  information  at  all  that  the  defendants  had  not.    ^^ 
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defendants  were  the  persons  who  would  be  likely  to  know  most  ib74 
ibout  the  value  of  their  property,  and  what  they  were  agreeing  Omda 
to  give  as  a  security  for  the  money  which  they  were  asking  the  *• 

pliintiff  to  lend.  There  is  nothing  in  the  case  to  show  that  the  Coomak  Kot 
ibuntiff  had  any  information  which  the  defendants  did  not 
)068e68,  or  that  he  gave  them  any  information,  or  did  any  thing 
0  induce  them  to  enter  into  this  agreement  with  him.  So  far 
Iiere  is  nothing  which  can  be  said  to  make  it  a  case  of  con- 
tractive fraud  on  the  part  of  the  plaintiff. 

Then  there  is  another  fact  in  some  of  these  cases  which  is 
try  important, — namely,  the  capacity  of  the  person  entering  into 
ke  contract  The  Courts  have  in  many  cases  considered  the 
ie^)acity  of  the  person  entering  into  a  contract,  as  a  very 
nportant  element  in  determining  whether  it  ought  to  be 
dforced ;  such  incapacity,  as  not  being  of  age,  or,  in  some  cases, 
lYing  just  attained  majority,  and  the  case  of  females  who  have 
ot  proper  advisers  whom  they  might  consult.  Here  there  is 
Mng  of  that  kind.  It  is  true  that  some  of  the  defendants 
ere  ladies,  but  they  had  every  opportunity  of  consulting  their 
iends  on  the  subject,  and  it  does  not  appear  that  the  plaintiff 
t  any  way  prevented  it,  or  did  any  thing  to  lead  them  to  act 
ithout  taking  proper  advice.  The  probability  is  that  they 
ere  advised  by  others  in  the  matter,  and  there  can  be  no  ground 
ir  setting  this  deed  aside  in  their  case  for  the  want  of  it  No 
reomstance  is  shown  which  would  lead  the  Court  to  consider 
lat  this  is  a  contract  that  ought  not  to  be  enforced,  except  what 
t  can  gather  from  the  contract  itself. 

Then  the  question  is,  ought  we  in  the  absence  of  any  of  the 
lets  to  which  I  have  alluded, — in  the  absence  of  any  confidential 
riation  between  the  parties,  of  any  imposition  or  misrepresenta- 
ton,  or  any  want  of  capacity, — to  say  that  this  contract  is  of  so 
trd  or  unreasonable  a  character  that  the  Courts  ought  not  to 
Bforoe  it  ?  There  may  be  cases  (there  are  few)  in  which  a  Court 
f  Equity  has  refused  to  enforce  a  contract,  or  has  set  it  aside  on 
Ittt  ground.  In  the  words  of  Lord  Westbury  in  Tennent  v. 
^^munts  (1),  **  there  is   an  equity   which  may  be  founded  on 

(1)  L.  R.,  2  Sc.  Ap.,  6  ;  at  p.  9. 
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Khanuu     inadequacy  is  such  as  to  involve  the  conclusion  that  the  party 
,.     '*         either  did  not  understand  what  he  was  about,  or  was  the  Yictim 
CooMAK  KoY  of  some  imposition." 

AJUOWDHUT. 

The  question  then  resolves  itself  into  this,  can  this  Court  wj 
that  a  contract  to  pay  interest  at  the  rate  of  75  per  cent  per 
annum,  or  to  give  a  security  for  a  loan  which  was  considered  tt 
possibly  of  so  much  value  that  the  plaintiff  ought  to  be  pail 
75  per  cent,  interest  if  he  did  not  get  it,  is  one  which  the  Courti 
ought  to  decline  to  enforce  ?  If  we  were  to  say  that,  it  would 
be  in  effect  to  say  that  the  Courts  will  not  enforce  a  contraet 
to  pay  interest  beyond  a  certain  rate.  I  am  unable  to  say 
what  rate  should  be  fixed.  Looking  at  the  risk  in  lendiag 
money,  at  the  many  circumstances  which  in  different  cases  may 
induce  a  person  about  to  borrow  money  to  agree  to  give  a  very 
high  rate  of  interest,  benefits  which  be  thinks  he  may  obtain  bj 
borrowing  the  money  in  a  particular  quarter,  considering  all 
possible  circumstances,  I  do  not  think  the  Court  can  undertake 
to  say  that  a  contract  to  pay  interest  at  this  rate  is,  without 
other  facts  being  shown,  so  hard  or  unreasonable  that  it  should 
be  declared  to  be  invalid.  That  is  what  this  case  is ;  for  if  the 
Court  could  not  declare  the  contract  to  pay  interest  to  be 
invalid,  I  do  not  think  that  we  can  say  that  the  contract  to  give 
the  ijara,  for  the  breach  of  which  interest  at  that  rate  waa  to 
be  paid,  is  of  itself  a  contract  of  such  a  nature  that  it  is  to  be 
held  to  be  invalid  as  being  an  unreasonable  and  oppressive  one. 
Tlie  parties  must  have  known  very  well  that  the  plaintiffs 
expecting  to  get  such  a  security  for  his  advance,  and  that  if  he  did 
not  get  it,  he  would  not  be  willing  to  lend  them  the  money  unlefl 
he  was  to  be  paid  interest  at  this  rate.  Upon  this  question  thea 
I  think  that  the  decree  which  is  appealed  from  cannot  be 
disturbed. 

Birch,  J.,  has  also  considered  that  there  was  what  has  beea 
called  a  waiver  of  the  performance  of  the  contract,  a  waiver 
of  giving  the  ijaroy  and  that  if  the  plaintiff  had  waived  M 
he  would  not  be  entitled  to  recover  damages  for  a  breach  of  the 
contract  in  not  jiriviijor  it. 

This  defence  also  was  not  raised  in  the  first  Court,  nor  in  tb« 
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pounds  of  appeal ;  but  like  the  other,  it  seems  to  have  been  1874 
riised  in  the  argument  of  the  case  before  Markby  and  Birch,  J  J.  J^^^^ 
Bat  what    is   called   a    waiver,    if    it    is  to  be    an   answer  v. 

:o  the  claim  on  the  part  of  the  plaintiif,  must  be  not  a  Coomar  Rot 
vaiver  of  the  giving  of  the  ijara,  the  plaintiff  not  intending 
0  relieve  the  defendants  from  the  liability  to  pay  the  damages 
r  they  did  not  give  it,  but  a  waiver  or  an  abandonment  of  the 
ntire  coQtract.  It  does  not  appear  to  me  that  the  plaintiff  ever 
ntended  to  or  ever  did  make  such  a  waiver  or  abandonment  as 
bat  He  may  have  been  willing  that  the  defendants  should 
aj  him  the  higher  rate  of  interest  instead  of  giving  the  security, 
think  it  would  require  very  clear  evidence  to  establish  that  the 
laintiff,  having  a  right  to  a  security  for  his  advance,  or,  if  he 
id  not  have  that,  to  be  paid  interest  at  75  per  cent,  per  annum, 
Hisented  to  give  up  that  right,  and  to  retain  only  the  right  to  be 
lid  interest  at  the  rate  of  18  per  cent.,  without  any  security 
ir  even  the  payment  of  that.  The  letter  which  has  been 
Arred  to  as  supporting  the  case  of  waiver  is  ambiguous. 
i  does  Bot  state  distinctly  what  the  terms  of  the  negotiations 
lat  it  refers  to  were ;  and  it  is  quite  possible  that  this  letter 
iferred  not  to  the  ijara  being  given  to  Mirza  Mahomed, 
at  to  what  had  been  the  subject  of  negotiations  before,  namely, 
>the  defendants  receiving  an  ijara  from  him,  which  would 
lake  a  great  difference.  The  waiver  or  abandonment  to  be  an 
nswer  to  the  present  suit  ought  to  be  clearly  proved.  The 
efendauts  certainly,  in  my  opinion,  have  not  proved  it ;  and 
key  have  so  far  the  advantage  that,  if  they  originally  intended 
0  make  out  any  case  of  that  kind,  they  have  given  such 
evidence  as  they  thought  fit  on  the  subject ;  without  having 
iither  in  their  defence,  or  in  their  grounds  of  appeal  given  notice 
^  the  plaintiff  that  they  intended  to  do  so,  so  that  the  plaintiff 
lught  have  met  such  a  case  by  evidence  on  his  part.  I  think 
^  ground  of  defence  also  fails,  and  that  the  plaintiff  is  entitled 
^  recover  the  principal  sum  and  interest  at  75  per  cent  per 
^num,  which  has  been  awarded  to  him. 
The  appeal  will  be  dismissed  with  costs. 

Appeal  dismissed* 
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FULL  BENCH. 


Before  Sir  Richard  Couch,  Kt^  Chief  Justice,  Mr.  Juitice  Kemp,  Mr, 
L,  S.  Jachson,  Mr,  Justice  Glover,  and  Mr.  Justice  Ponti/ex, 

^g73       8HAMCHAND  KUNDU  and  othbbs  (PLAnrrirps)  v.  BROJONATH  PAL  ^ 
Dec,  9.  GHOWDHRY  kno  othbbs  (Dbfbhdahts).* 


^ 


Under-tenure,  Sale  of—Act  X  of  1859,  «.  105,  106—"  Tenure,''  MeaMtsgof-- 
Regs.  VII  of  1799  j-  VIH  of  \%\^^Beng.  Act  V III  of  1865.  «.  6- 
NoU'regietration. 

By  the  word  ^  tenure,**  as  used  ia  8.  105,  Act  X  of  1859,  is  meant  not  tb 
right  or  interest  of  anj  person  in  the  land,  bat  the  holding  or  the  interot 
which  has  been  created  by  the  lease,  and  it  is  the  latter  which  is  sold  oi  t 
sale  under  s.  105. 

Therefore,  where  A,  at  a  sale  in  execation  of  a  decree  for  debt,  bonglitlii 
right,  title,  and  interest  of  the  holder  of  a  transferable  under-tenire,  vk 
previous  to  the  confirmation  of  such  sale,  the  zemindar  sued  the  teoiatftr 
arrears  of  rent,  and  obtained  a  decree  under  which  he  sold  the  tenon  to 
persons  who  conveyed  it  to  B,  and  A  under  the  circumstances  neither  registen^ 
the  transfer  to  himself,  nor  made  any  deposit  of  rent  as  allowed  by  s.  6,  Beog. 
Act  YIII  of  1865, — Held,  that  he  was  not  entitled  to  recover  pofiKM 
from  B. 

The  plaintiffs  in  this  case  purchased  on  ^tbe  19th  Februarj 
1866,  at  a  sale  iu  execution  of  a  decree  for  debt^  the  right,  title, 
and  interest  of  one  Brojonath  Pal  and  others  in  a  certain  J0t^ 
which  was  admitted  to  be  a  transferable  under-tenure.  The 
sale  was  not  confirmed,  and  therefore  did  not  become  absolute 
and  finals  until  the  23rd  June.  Meanwhile^  on  the  6th  March, 
the  zemindar  sued  the  jotedars,  whose  rights  had  been  sold,  for 
arrears  of  rent,  and  having  recovered  a  decree  against  then 
caused  the  tenure  to  be  put  up  for  sale,  and  it  was  sold  accord* 
ingly  on  the  4th  of  June,  that  is  to  say,  nineteen  days  before 
the  confirmation  of  the  sale  to  the  plaintiffs.  The  purchtfer 
was   one   Kedarnath,   who   afterwards   conveyed  his  rights  to 

♦  Special  Appeal,  No.  1525  of  1872,  against  the  decree  of  the  Officbting 
Judge  of  Zilla  Dacca,  dated  the  29th  June  1872,  reversing  the  decree 
of  the  Subordinate  Judge  of  that  district,  dated  the  21st  December  1871. 
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%  Dossee^  one  of  the  defendants.     Under  these  circum-        1878 
the  transfer  to  the  plaintiffs  was  not  registered^  neither  Shamcrakd 
t  plaintiffs  make  any  deposit  of  the  rent  due  as  allowed  «. 

i,  Beng.  Act  VIII  of  1865.     In  a  suit  by  the  plaintiffs   ^"^^^J^^^" 
rm  their  rights  to  the  jote,  the  Court  of  first  instance  gave  ^"®^^^"*^* 
decree  for  possession^  but  this  decree  was  reversed  by  the 
Appellate  Courts  and  the  plaintiffs  then  appealed  to  the 
ourt. 

lonsequence  of  a  conflict  of  decisions,  Jackson  and 
JJ.,  who  heard  the  appeal,  referred  for  the  opinion  of  a 
;nch  the  question — **  Are  the  plaintiffs  entitled  to  posses- 
the  jote^  notwithstanding  the  sale  of  it  in  the  rent  suit?" 
decisions  mentioned  by  the  learned  Judges  in  the 
g  order  were,  on  the  side  of  the  plaintiffs,  Pran 
I  Sirkar  v.  Sarbasundari  Debt  (1),  Ram  Baksh 
igi  V.  Hridoy  Manx  Debi  (2),  Tirthanund  Thakoor  v. 
on  Jha  (3),  Samiraddi  Khalifa  v.  Harischan- 
),    Dovlut    Gazi    Chowdhry  v.  Moonshee  Munwar  (5), 

3.  L.  R.,  A.  C,  52  note,  Macphbbson,  J. — This  is  a  suit  for 

3.  L.  R.,  10  note.  possession  of,  and  declaration  of  title 

B.  L.  R.,  142  note,  to,  a  7-anna  share  of  a  certain  small 

J.  L.  R.,  A.  C,  49,  talook,  numbered  53,  and  registered 

fore  Mr,  Justice  Macpherson  in  the  names  of  Mushruffooddeen  and 

Mr.  Justice  Mookerjee,  Shujatooddeen,    who  were    originally 

The  4M  April  1871.  ^^  proprietors  of  it. 

GAZI     CHOWDHRY     ahd  /V-'?,^' ^"^  execution  of  a  decree 

R  (Plaintiffs)  p.  MOONSHEE  of  a  Civil  Court  agamst  Mushruflfood- 

KR  AND  AHOTHBB  (two  OF  THB  ^cen  and  Shujatooddeen,  the  talook 

AUTs).*  was  attached  and  sold.     At  the  sale 

nure.    Sale   of-^Act   X   of  ''  ^^  purchased  in  the  name  of  a 

1859  s  5  *^^^  party  by  the  plaintiff,  Kurrum*     . 

unissa     and     the    defendant    Manik 
Srtnaih    Doss    and    Kali    gj^^   ^^^^  ^^  ^^^^^    ^^^^^   j^^^, 

e«,  on  behalf  of  Baboo  Gopai    ^    g.^^„^    ^^^^^    j^    ^^^   purchase, 
er,  for  the  appellants.  j^  ^274,  Manik  Bibi's  S-anna  share 

Nullit  Chunder  Sen  and  was  purchased  by  the  plaintiff  Dowlut 
Hi  Sen  for  the  respondents.  Gazi  Chowdhry  at  a  sale  held  in 
Hewing  judgments  were  deli-    execution  of   a    decree  of    a  Civil 

Court     against     Manik    Bibi.      No 

Appeal,  No.  1298  of  1870,  against  the  decree  of  the  Judge  of  Zilla  Tipperah, 
7th  April  1870,  reversing  a  decree  of  the  Munsif  of  Begumgunge,  dated  the 
ttl869. 
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mutation    of  Dames    was  ever  made 
Shamohand    ^^  ^^G  books  of  the  zemindar;    bat 
KuMDU        rent  for  the  7-anna   share,  which  is 

mm 

Baojoif  ATn     ^^^  subject  of  this  suit,  was  received 

Pal  for  1271-72  from  Kurrumunissa  and 

Manik    Bibi,    who,    in    the    receipt 

granted  to  them,  are  described  as  the 

auction-purchasers. 

Subsequent  to  the  purchase  by 
Dowlut  Gazi  Chowdhrj,  the  holder 
of  the  7-anna  share  of  the  talook 
instituted  a  suit  under  Act  X  of  1 859 
for  the  rent  of  1273-74.  This  suit 
was  not  against  Kurrumunissa  and 
Dowlut  Gazi  Chowdhry  (the  per- 
sons really  interested  in  the  matter), 
but  against  the  original  recorded 
proprietors  Mushrufifooddeen  and 
Shujatooddeen  and  against  Manik 
Bibi,  no  one  of  whom  any  longer 
had  anything  to  do  with  the  property. 
An  ex  parte  decree  was  obtained ; 
a  7-anna  share  in  the  talook  was 
sold  in  execution  of  it ;  and,  at  the 
sale,  the  defendant  Amjad  AH  was  the 
purchaser.  Amjad  has  since  been  put 
in  possession  by  the  Court. 

Tho  plaintiffs  then  sued.  In  their 
plaint  they  allege  the  suit  under 
which  the  defendant  Amjad  AH  pur- 
chased to  be  fraudulent  as  against 
them,  and  pray  that  the  sale  may 
therefore  be  set  aside,  &c.  The  Mun- 
sif  gave  them  the  decree  they  sought, 
finding  that  the  fraud  alleged  was 
proved. 

The  lower  Appellate  Court  held 
that  no  fraud  was  proved,  reversed 
the  decree  of  the  Munsif,  and  dis- 
missed the  suit.  Before  the  lower 
Appellate  Court  it  was  urged,  on 
behalf  of  the  plaintiff,  that,  even  if  fraud 
were  not  proved,  they  were  entitled  to 
succeed,  as  Amjad  Ali  had  in  fact 
bought  nothing,  the  persons  against 
whom  the  decree  (under  which  he 
purchased)  had  been  obtained  having. 


% 


(a)  3  B.  L.  R.,  A.  C,  62  noU. 


at  the  time  of  the  decree  and  sale,  do 
interest  whatever  in  the  tenure.  A< 
•  to  this  the  Judge  says:— "But in thb 
suit  there  is  no  question  of  wbtt 
was  sold  or  bought,  the  onlj  qos- 
tion  being  whether  there  wis  isj 
fraud  in  putting  up  the  talook  to 
sale,  Ac," 

In  special  appeal,  it  is  conteoded 
before  us  that  the  lower  Appellite 
Court  was  wrong  in  refusing  to  cos* 
sider  the  question  of  what  wis  sold  or 
bought,  and  in  holding  that  the  nit 
necessarily  failed  if  the  fraud  il^ged 
were  not  proved. 

It  appears  to  me  that  the  appeDiBti 
are  entitled  to  our  judgment,  and  tbi 
the  decree  of  the  lower  Appeflilc 
Court  should  be  reversed.  Oa  <ki 
face  of  the  transaction,  there  is  itnig 
evidence  in  support  of  the  aDegitioa 
of  fraud  which  is  madeintheplsiii 
and  it  is  not  much  to  be  wondered  it 
if  the  other  question,  as  to  wbetlier 
anything  passed  by  the  sale  to  haj^ 
Ali,  was  not  specially  put  forwiid> 
When  the  Judge  reversed  the  Hn* 
sifs  finding  as  to  fraud,  I  tiiioi(  Ik 
should  have  decided  the  quetticoi^ 
to  whether  Amjad  Ali  purchased  loj* 
thing,  which  question  was  then  tvk^ 
distinctly,  and  for  the  decisioa  o> 
which  there  were  ample  mttenib 
upon  record. 

I  am  of  opinion  that,  ander  s.  1^ 
of  Act  X  of  1859,  the  Court  1»* 
power  only  to  seize  and  sell  ^ 
which  at  the  time  b  the  property  rf"* 
judgment-debtor;  see  ProM  Bot^ 
Sirkcw  V.  Sarbasundari  Debt  {fl)**" 
RamBaksk  Chatlangiy,  HridosMm 
Debt  (fi).  The  decree  under  wkid« 
Amjad  Ali  purchased  was  tff^ 
persons  who  at  the  time  W  ^ 
interest  in  the  tenure  which  ^ 
sold,  and  nothing  therefore  p««ed  to 
him. 

The  decision  of  the  lower  A^^^ 

(6)  8  B.  L.  R.,  10  m^. 
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Lutchmeput    Singh   (1)    and    fVahed   AH   v.   Sadiq 
and    on 
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the    side    of   the     defendants — Khoobaree  Shamchawd 

KUMDU 


rsed,  and  the  decree  of 
8  restored  and  affirmed. 
Its  are  entitled  to  their 
e  Courts. 


B,  J. — I  concur.     I  also 


Baboo  Kashi  Kant  Sen  for  the  re- 
spondent. 

Thb   judgment  of  the  Court  was 
delivered  by 

Macpherson,  J. — It  appears  to  me 

_   ,  ,         ,  that  the  decree  of  the  lower  Appellate 

ae  Judsre  oujrht  to  have  r<       .        u*.  *    u  j         i  ai.  i. 

,.    .  ®  ,       *?    ,  ,    -  Court  ought  to  be  reversed,  and  that 

it  distmctly  raised  before  .,        i  .   .  .^        ..  i.^  *     u     j» 

,  ^    ,  .        ^    .  the  plaintin^s  suit  ought  to  be  dis- 

!  respective  rights  of  the       .      , 
.  ®  missed. 

their  purchase.    I  find 

certificate  of  the  defend-  ^*^^  P^*^°^^^  ""^'^^^  ^^«  ^^^^^  ''"^^' 
erelj  purchased  the  right,  ^  P"''^^^^^  "^"^^  *'  *  «^^« '"  execution 
rest  of  the  old  proprietors  ^^  *  ^"^  ^«*^''««  (""^^"^  -^<^<^  ^  ^^ 
who  had  no  title  at  all  ^®^^)'  ^^^^^  ^^  ^^®"  obtained 
F  the  decree  or  the  sale ;  against  Makbul  All,  but  it  appears 
it  and  title  those  persons  ^^^^y  P^^^^  *o  ^^e  date  of  the  decree 
1  completely  passed  to  the  "^der  which  that  sale  took  place,  the 
.  previous  execution-sale,  tenure  had  been  sold  to  Wahed  Ali. 
nt  therefore  purchased  T^^^t  being  the  case,  the  tenure  was 
le  right  of  the  plaintiflF  "«'  the  property  of  Makbul  Ali  at  the 
re,  I  apprehend,  prevail  time  of  the  decree,  or  of  the  subse- 
the  defendant.  I  would  quent  attachment  and  sale,  and  the 
ow   this  appeal  with  all    plaintiff  who   purchased   at  the  sale 

simply  took  nothing. 

Following  the  decisions  in  the  cases 
of  Pran  Jiandhu  Sirkar  v.  Sarba- 
sundnri  Dehi  (a).  Ram  Baksh  Chat" 
Inngi  v.  Hridoy  Mani  Debi  {b\  and 
Dowlut  Gazi  Chowdhry  v.  Moonshi 
Mnnwar  (c),  we  hold  that  the  decree 
under  which  the  plaintiff  purchased 
was  against  a  person  who  at  the  time 
had  no  interest  in  the  tenure  which 
?,  Sale  of— Act  X  of  ^^'^  *^^d  in  execution  of  that  decree, 
1859  *.  105.  and  therefore  that  nothing  passed  to 

the  plaintiff.  The  decree  of  the  lower 
mbica  Churn  Bose  for  Court  is  reversed,  and  the  suit  is  dis- 
i.  missed  with  costs. 


a.  R.,  139. 

Mr.  Justice  Afacpherson 
Mr.  Justice  Mittcr, 

1 5th  March  1872. 

LI  (ONK   OF    THK    DkFEND- 

ADIQ  ALI  (Plakntiff).* 


9. 
BaOJOltATK 

Pal 

CUOWDHRT. 


)peal,  No.  757  of  1871,  ap;ainst  tho  decree  of  the  Subordinate  Judge  of  Zilla 
ited  the  18th  April  1871,  aHirming  tho  decree  of  the  Muusif  of  Bagayu, 
September  1871. 


B.  L.  R.,  A.  C,  52  note.  (6)  8  B.  L.  R.,  10  noU. 

(c)  Afid^  p.  485. 
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1873  Rai  V.  Roghoobnr  Rai  (1)  and  Gopal  Mundul  v.  Soohhudra 
Shamchawd  Boistobee  (2),  the  Full  Bench  Ruling  in  Sheikh  Afzal  AH  y. 
Lala  Gaurnarayan  (3),  (which,  however,  as  their  Lordships 
observed,  did  not  appear  to  bear  directly  on  the  point),  Dmja 
Per  sad  Rose  v.  Sreekisio  Munshee  (4),  Sadhan  Chandra  Bose^, 
Guru  Charan  Rose  (5),  Grish  Chunder  Mitter  v.  SAeiU 
Jhaku  (6),  and  Anundlall  Mookerjee  y.  Khalika  Persai 
Misser  (7). 


9. 

Brojokath 

Pal 
Chowdubt. 


(1)  2W.  R.,  131. 

(2)  5  W.  R.,  205. 

(3)  B.  L.  R.,  Sup.  Vol.,  519. 

(4)  W.  R.,  Jan.  to  July  1864, 
Act  X  Rul.,  48. 

(5)  8  B.  L.  R.,  6  note. 

(6)  Before  Air.  Justice  L,  S.  Jackson 

and  Mr,  Justice  Mitter, 

The  22nd  February  1872. 

GRISH  CHUNDER  MITTER  (Plaintiff) 
p.  SHEIKH  JHAKU,  alias  ABDUR 
RUHOMAN,  AND  ASOTHKR  (Defknd- 
AKT8),  AND  MODHUSUDUN  MITTER 
(Imtkrvknor).* 

Under-tenure^    Sale    of— Act    X   of 
1859,  ss.  105,  and  108  to  110 

Baboo  Tarucknath  Dutt  for  the 
appellant. 

Baboo  Bhowani  Churn  Dutt  for  the 
intcrvenor. 

Baboo  Oopendro  Chunder  Rose  for 
the  other  respondents. 

The  judgment  of  the  Court  was 
delivered  by 

Jackson,  J. — This  was  a  suit  for 
rent  brought  by  Grish  Chunder  Mitter 
against  Abdur  Ruhoman  and  another. 

The  plaintifif  alleged  that  these 
defendants  occupied  two  and  a  half 
bigas  of  land  in  the  village  of  Eat- 
pore    Alipnugger,     within    a    tenure 


formerly  held  by  EhettenDobin 
Bose,  which  tenure  the  plaintiff  alleged 
that  he  had  purchased  in  exeentioa 
of  a  decree  of  the  Civil  Court. 

The  defendants  denied  thai  tfaey 
were  liable  to  pay  any  rent  to  the  pltint- 
iff,  and  in  accordance  with  this  aniver 
of  theirs,  one  Modhusudnn  Mitter 
intervened  and  procured  himself  to 
be  made  a  party  to  the  suit,  aUegiiV 
that,  subsequent  to  the  alleged  p1l^ 
chase  by  the  plaintiff,  he  himself  M 
bought  the  tenure  in  question  at  a  ssk 
by  order  of  the  Revenue  Court  in  ex^ 
cution  of  a  decree  for  arrears  of 
rent. 

The  Munsif  who  tried  the  suit  gaie 
the  plaintiff  a  decree. 

That  decision  has  been  reversed  by 
the  Judge,  who  holds  that,  notfitfa- 
standing  the  prior  sale  in  execution  of 
a  Civil  Court  decree,  the  sale  by  order 
of  the  Revenue  Court  passed  tlie 
whole  tenure,  and  that  consequently 
the  intervener,  and  not  the  plaintin, 
had  got  the  tenure,  and  was  entitled 
to  the  rents. 

Several  grounds  of  appeal  hsfs 
been  raised,  and  one  of  them  is  ttst 
which  directly  traverses  the  princips* 
and  sole  ground  of  the  Judge* 
decision,  namely,  that  the  sale  by  t* 
Civil  Court  was  a  valid  sale,  and  tist 

(7)  See  next  page. 


♦  Special  Appeal,  No.  1247  of  1871,  against  the  decree  of  the  Judge  of  Zill*  24-1'*'" 
gunnas,  dated  the  27th  June  1871,  reversing  the  decree  of  the  Munsif  <rf  AUpof*" 
dated  the  13th  August  1870. 
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I   Chunder  Madhub   Ghose,   Bungshi   Dhur    Sen,   and 
horlubh  Bysack  for  the  appellants. 


lent  purchaser  at  the  sale 

enue  Court  took  nothing, 

of  the    outgoing    tenant 

nouslj  passed  to  the  pur- 

e  Civil  Court  sale. 

ems  to  be    something  in 

of  a    conflict  of  decisions 

it,  and  if  we  were  obliged 

be  case  on  that  point,  it 

been  necessary   to  refer 

a    Full   Bench.    But    I 

i  not  under  that  necessity, 

e    point,    on    which    the 

the  Munsif    rests,   and 


(7)  Before  SirR.  Couch,  Kt,  Chief 
Justice,  and  Mr,  Justice  Olover, 

The  ISth  May  1873. 

ANUNDLALL  MOOKERJEE,  son  of 
BHUGWAN  CH UNDER  MOOKERJEE, 
Dkckasrd  (Drfkndaict)  v.  KHALIKA 
PER8AD  MISSEE  &  otiibks  (Plaint- 
iffs).* 

Under 'tenure.  Sale  of— -Act  X  of  1 859, 
ss.  105  ^  \QQ— Irregularity—Stay 
of  Sale—Beng,  Act  VI  of  1865, 
ss,  6  8f  13. 


Baboos  Ashoolosh  Dhur  and   Ro' 

lot  been  noticed  by  the  mesh  Chunder  Mitter  for  the  uppellfint. 
ears  to    be  sufficient    to 

the    case.    It    turns    out  ^^^°^  ^^^^  Mohun  Dass  for  the 

rchase  by  the  intervener  respondents. 

lue  Court  took  place  upon  Thb   judgment  of   the  Court  was 

T  rent  obtained    at    the  delivered  by 

the  intervener  himself, 
1  that  Court  as  the  ijara^  Couch,  C.J. — The  Judge  has  found 
itm  tenens,  not  of  the  sole  that  the  sale  was  not  a  fraudulent 
le  whole  body  of  owners,  one.  Therefore,  we  are  not  to  consi- 
gner of  a  fractional  share  der  the  case  as  a  suit  brought  by  a 
.  That  being  so,  it  comes  third  person,  or  a  person  not  a  party 
ovisions  of  ss.  108  to  110,  to  the  suit  in  which  the  sale  was  made, 
>9,  and  the  sale  in  question  for  setting  it  aside  on  the  ground  of 
of  the  tenure,  but  of  the  fraud.  We  shall  have  to  see  whether 
terests  of  the  holder  of  it  it  can  be  entertained  as  a  suit  to  set 
ordinary  Civil  Court  cxe-  aside  the  sale  on  account  of  irregularity 

in  it. 

}  to  dispose  of  the  whole  A  decree  had  been  obtained  for  an 

>on  that  ground,  J  think,  arrear  of  rent  due  in  respect  of  the 

>r*s  claim  failed,  and  that  under-tenure.     The  defendant  in  that 

was  undoubtedly  entitled  suit  was  the  person  whom  the  zemin- 

I  think,  therefore,  that  dar  had  a  right  to  suppose  was  the 

t  of  the  lower  Appellate  tenant.      Beng.   Act   VIII   of    1865 

be  set  aside,  and  that  of  provides  for  the  manner  in  which   a 

estored  with  costs.  sale  shall  be  made  under  a  decree  of 
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SlIAMCHANI 

KUNDU 

V. 

Brojonath 

Pal 
Chowohrt, 


•peal,  No.  911  of  1872,  against  the  decree  of  the  Judge  of  Zilla  Jessore, 
March  1872,  modifying  a  decree  of  the  Subordinate  Judge  of  that  district, 
December  1870. 


490 


BENGAL  LAW  REPORTS. 


[VOL  XII. 


1873 


Baboos  Gopal  Lall  Mitter,  Obhoy  Churn  Bose,  Kali  Mohun 

Shamchakd  J)oss,   Hem    Chunder    Banerjee,    Durga    Mohun   Doss,   Bama 

Churn  Banerjee,  and  Bhowani  Churn  Dutt  for  the  respondents. 


KURDU 

9. 

Bkojonath 
Pal 

CHOWmiKT. 


authorities  ought  not  to  have  taken 
notice  of  it.  The  law  has  prorided, 
and  I  think  wisely,  that,  in  order  to 
stop  the  sale,  the  sum  due  under  the 
decree  shall  be  paid  into  Court.  This 
provision  seems  to  have  been  made  to 


that  kind,  and  8.  6  says  that,  if  the  in  the  only  way  which  would  aathorin 

sum   due   under   the  decree   is   paid  the  stopping  of   the  sale,  and  uotfl 

into  Court  at  any  time  before  the  the  money  was  paid  into  Court,  tke 
sale  commences,  either  by  the  default- 
ing holder  of  the  under-teniure,  or 
any  one  on  his  behalf,  or  any  one 
interested  in  the  protection  of  the 
under- tenure,  the  sale  shall  not  take 
place.     The  present    plain  tiff  might 

have  stopped  the  sale  by  paying  the  prevent   any    question    being  raised 

sum    due     under    the     decree    into  upon  the  doubtful  and  untnistworthj 

Court.    Although    his    transfer    was  testimony  of  witnesses,  whether  the 

not  registered,  he  was  a  person  inter-  money   had  been  paid  to  a;ntib|of 

ested  in  the  protection  of  the  under-  mookhtar    of  the   zemindar,  or  any 

tenure,  and  entitled  to  do  that.     The  oth»r  person.     In  fact,   according  to 

money  was  not  paid  into  Court,  and,  the  finding  of  the  Judge,  there  was 

thereibre,  there  is  no  ground  in  law  not  an  irregularity  which  injarioasly 

for  sajing  that  the  sale  was  improper  affected    the   parties  so  as  to  be  a 

or  irregular  on  account  of  the  pay-  ground  for  setting  aside  the  sale, 
uient  of  the  money  to  the  naib  of 
the  zemindar.  The  person  who  wish- 
ed to  stop  the  sale  ought  to  have 
taken  the  proceedings  directed  by  the 
law.     The  only  irregularity  which  the 

law   could    take   notice   of    in    these  ccedings    of  a    Deputy  Collector,  if 

j)roceedings  was  that  the  sale  was  not  made   within   fifteen   days,  and  then 

held  at  the  place  named  in  the  notifi-  it  says  that  "no  proceedings  underthis 

cation.     That,    no     doubt,     was     an  Act  shall  be  reversed  or  modified  cfl 

irregularity,  but  the  Judge  finds — and  appeal,    except   upon   the  ground  of 

he  is  the  projjcr  authority  to  come  to  irrelevancy   of  the   law,  or  of  sachia 

a  finding  upon  that  matter — that  the  irregularity  in   procedure  as,  in  the 

changing  of  the  place  of  sale  did  not  opinion  of  the  appellate  authoritj,  hw 

cause  any  deficiency  of  bidders,  and  in  caused  injury  to  the  interests  of  one 

that  way,  injuriously  affect  the  owners  of  the  parties  to  the  suit  in  which  the 

of    the   property  that  was  sold.     He  decree  was  passed."     Here  no  gwiujd 

considered  that   it  did  operate    inju-  is  shown    upon    which  this  sale  couM 

riously,  because,  as  he  says,  if  the  place  have  been  set  aside,  if  this  course  ^^ 

had   not    been  changed,    the  money  been  taken. 

would  have  been  received  in  time  to  Then,  should    the   present  plaioti^ 

stop  the  sale,  and  so    the  sale  would  be   in  a    better   position  for    setting 

have  been  stopped.    But  that  is  not  a  aside   this   sale  for  irreguladtj  tkan 

ground  of  injury  that  can  be  taken  the  person   against  whom  the  decree 

notice  of ;  for  the  money  was  not  paid  was  made  would   have  been  ?    Thew 


The  law  has  said  what  shall  be  done 
in  the  case  of  an  irregularity  of  this 
description  in  sales.  S.  13  of  Beng. 
Act  VIII  of  1 865  says  that  an  appeal  is 
to  lie  to  the  Collector  from  any  pro* 
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Baboo  Chunder  Madhub  Ghose  for  the  appellants. — The  sale  for  [^"^ 

Tears  of  rent  took  place  under  s.  105,  Act  X  of  1859 ;  but  at  the  8"amchaj 

*  ,  KUNDU 

oaeof  the  Collector's  decree  under  which  that  sale  took  place,  the  «• 

;ht8  of  the  ^W(/ar5  had  already  passed  to  the  appellants.  On  con-        Pal 

Chowuuh 

ination  of  the  sale  to  them,  the  appellant's  title  related  back  to 
edate  of  sale,  i.e.,  the  19th  February.  [Kemp,  J. — It  is  the 
rtificate  which  passes  the  right.  Couch,  C.J. — Till  confirma. 
yn  there  is  a  good  contract  of  sale,  but  it  is  merely  a  contract.] 
es;  but  when  the  sale  has  been  confirmed,  the  title  dates  from 
le  date  of  the  contract.  The  zemindar's  right  to  sell  under 
105,  Act  X  of  1859,  is  limited  to  cases  in  which  the  tenure 


no  ground  upon  which  he  can  be 
abetter  position,   and  be  entitled 
complain  of  anything  as   an   irre- 
ihritj  which  the  other  would  not  have 
iea  entitled  to  complain  of.    S.   106 
ActXof  1S59  expressly  says  that 
DO  transfer  of  an  under-tenure  which, 
^  the  provisions  of  this  Act,  or  any 
her  law  for  the  time  being  in  force, 
required  to   be   registered    in   the 
'^Ate  of  the  zemindar  or  superior 
i^ant,  shall  be  recognized  unless  it 
»U  have  been  so  registered.*'     That 
0T180  applies  to  s.  105.     These  two 
stioQs    are   to    be   taken   together. 
105  provides  for  the  sale  of  trans- 
"able    tenures ;  and    s.     106  for  a 
fsoD  to  whom  a  tenure  has    been 
^■^erred,  putting  in   a  claim   that  it 
^y  not  be  sold   in   execution  of  a 
cree  against  another  person.  Where 
<iecree  has  been   obtained  against 
^    tenant  who  was  known  to   the 
'lundar,  it  enables  the  transferee  to 
Q^e  in  and  allege   that  the  person 
^nst    whom  the  decree  has   been 
*^ined  was  not  the  proprietor  of  the 
^^er-tenure,  and  was  not  in  lawful 
^^session.    But  then  it  provides  that 
^  transfer  shall  be  recognized  for  any 
^h  purpose  unless  it  has  been  regis- 
1^.     It    may    be    that    for    other 
Arposes,  the  transfer  would  operate ; 
vould  operate  between   the  person 


making  it  and  the  person  to  whom  it  is 
made ;  but  until  it  has  been  registered, 
the  zemindar  is  entitled  to  treat  the 
transferor  as  his  tenant,  as  the  person 
liable  to  be  sued  for  the  rent  and 
against  whom  the  decree  is  properly 
obtained.  Where  the  transfer  has 
not  been  registered,  all  that  the 
transferee  can  do  is  to  stop  the  sale 
under  s.  6  of  Beng.  Act  VIII  of  1865, 
by  paying  the  money  into  Court,  or  if 
there  has  been  an  irregularity  of  which 
the  defendant  in  the  rent-suit  could 
complain,  and  by  appealing  have  the 
sale  set  aside  on  account  of  it,  the  trans- 
feree may  be  able  to  do  the  same. 
He  is  in  the  same  position  as  the 
transferor,  and  is  not  entitled  to  go 
beyond  that  where  there  has  been  no 
fraud. 

I  think  this  suit  to  set  aside  the 
sale  cannot  be  maintained,  because  no 
irregularity  has  been  shown  which 
caused  injury  to  the  interests  of  ono 
of  the  parties  to  the  suit  in  which  the 
decree  was  passed. 

The  decree  which  has  been  appealed 
from  must  be  reversed,  and  the  decree 
of  the  first  Court  in  which  a  proper 
view  of  the  case  seems  to  have  been 
taken  will  stand.  The  appellant  will 
have  the  costs  of  this  appeal  and  of 
the  appeal  to  the  lower  Court. 
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1873 remains  in  the  hands  of  the  defaulter — Pran  Bandhu  Sirkar  y. 

Sh^^chand    Sarbasundari  Debt  (1),  Ram  Baksh  Chatlangi  v.  Hridoy  Um 

„     ^-  Debt  (2)  ;  Tirthanund  Thakoorv.  Paresmon  Jha  (3),  and  Sflwi- 

Brojonath  \   f  ^  V   /» 

Pal         dirad  Khalifa  v.  Harischandra   (4).     FKemp,    J. — That  was  t 

GUOWOUBT.  ..  .  ... 

decision  by  Loch  and  Mitter^  J J.^  and  it  is  directly  in  confliel 
with  a  previous  decision  of  the  same  learned  Judges  in  MussawA 
Sufuroonissa  v.  Saree  Dhoopee  (5).]  The  two  cases  are  distin-  J 
guished  by  Loch,  J. ;  Sheikh  AfzalAliy.  Lala  Gaurnarayan(6) 
and  Dowlut  Gazi  Chowdhry  v.  Moonshee  Munwar  (7) 
are  to  the  same  effect.  [Couch,  C.J. — There,  according  to 
Mookerjee,  J.,  the  defendant  merely  purchased  the  right,  title, 
and  interestof  former  proprietors  which  were  ntV,  here  the  tenure 
itself  was  sold.]  In  Forbes  v.  Lutchmeput  Sinffh(S\  the  Privy 
Council  appear  to  adopt  the  view  expressed  in  Tirthamifii 
Thakoory.  Paresmon  Jha  {3);  and  see  also  Mojon  Molh  T. 
Dula   Gazi  Kulan  (9).      This  view   is   further  confirmed  bj 

(1)  3  B.  L.  R.,  A.  C,  52  noU.  Baboo  Bungshi  Dhur  Sen  for  tbe 

(2)  8  B.  L.  R.,  10  note.  respondents. 

(3)  10  B.  L.  R.,  }42  note. 

(4)  3  B.  L.  R.,  A.  C,  49.  T'hb  judfrment   of  the  Court  wis 

(5)  8  W.  R.,  384.  delivered  by 

(6)  B.  L.  R.,  Sup.  Vol.,  519.  ,  . 

(7)  Ante,  p.  485.  Jackson,  J.— The   decision  of  the 

(8)  10  B.  L.  R.,  139.  '^'^.^^    Appellate   Court  in  this  cue 

ifw  -n  ^       n*     J    ^'     r    o    f    r  indicates  an  entire  inability  to  gn«p 

(9)  Before  Mr.  Justice  L.  S,  Jtickson      ,  ,    .  ,  /        .. 

J  TiM      T    ^'      us...  the  real   facts   and   qoestioos  ansng 

ana  Mr,  Justice  Mittcr,  .        ^  ,^  , . .  l  1 

upon  these  facts  as  tbey  ought  to  mft 

The  25th  February  1873.  been  grasped.   The  plaintiff  purchased 

an  istemrari  jote,   that  is  to  sty,  the 
MOJON  MOLLO   (Plaintiff)  v.  DULA      -^^^  4.,^,^^  ^,^^j  j^^erest  of  the  tetnnt 

GAZI  KULAN  AND  anothkr  (Defend-    ,       .      .      .  ^    ,«««     .         1    :. 

.^  therein   in  August   1866  at  aauem 

execution  of  a  Civil  Court  decree.  This 

Under-lenure,    Sale    of-^Act    X    of    is  unquestionable.    It  is  also  alleged, 

1 859,  s.  1 05— Fraud— Beg istration    and  there  appears  to  be  really  no  reasoa 

Act  (XX  of  1866 J,  s.  36^Uefusal    to  doubt,  that  in   parsuance  of  thil 

to  register.  purchase    the    plaintiff    went  to  the 

zemindar    and   received  from  him  1 

Baboos  Hurry  Mohun  Chnckerhntty     potta,      which    potta     the    plaintif 

and     Auhhil    Chunder    Sen    for    the     sought  to   register  according  toll** 

appellant.  The  zemindar  appeared  in  the  BegtS" 

*  Special  Appeal,  No.  241  0!  1872,  against  the  decree  of  the  Additional  Jadge  «* 
Zilla  Cliittagong,  dated  tbe  9th  October  1871,  reversing  a  decree  of  the  Man*'  ^ 
Chowky  Raogan,  dated  the  9th  May  1871. 
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ision  at  the  close  of  s.  105  enabling  a  zemindar  viho        i87d 
1  to  realize  the  full  amount  of  the  arrears  by  a  sale  of  Shamchakd 

•^  KUKDU 

V. 

and  there    admitted  the  landlord  not  getting  his  rents  had  a    Brojowath 
of  the  potta,  but  did  not  right  to  look  to  the  occupier  of  his  land    Chowdhrt. 
ts  being  registered,  where-  and  to  the  land  itself  as  his  security, 
Registering  Officer  (why  I  and  the  plaintff,  when  his  potta  was  re- 
ow)  withheld  registration,  fused  registration,  had  his  full  opportu- 
36  of  the  Registration  Act,  nity  to  have  that  registration  enforced, 
:o  us  that,  on  the  Register-  if  it  was  his  right.**    The  Judge  alto- 
enquiring  whether  or  not  gether  overlooks  the    fact  that   the 
ent  was  executed  by  the  zemindar  well  knew  that  the  plaintiff 
whom   it  purports  to  have  had  acquired  the  tenure  by  purchase, 
ited,  if  such  person  admits  Notwithstanding  that  knowledge,  three 
ion  of  the  document,  the  years  afterwards,  he  brought  a  suit  for 
)f  the  Registering  Officer  is  arrears  of  rent  against  a  person  whose 
the  document  whether  the  interests  he  knew  had  become  extin- 
asks  or  consents  to  it  or  guished,  and  obtained  the  sale  of  the 
plaintiff,  no  doubt,  if  well  tenure,  on  the  strength  of  an  ex  parte 
ght  to  have  made  proper  decree  against  such  person.  If  it  were 
to  enforce  registration,  but  necessary  to  decide  the  case  on  that 
.    Afler  this  the  zemindar  point  alone,  it  would  be  sufficient  to 
suit  for  arrears  of  rent  say  that  the  zemindar,  by  such  subse- 
tenant  who  had  been  sold  quent  purchase  in  execution  of  a  decree 
suit  was   undefended,  a  against  a  sold-out  tenant,  had  taken 
I    passed,   the  tenure  was  nothing,andwasbound  togive  waytoa 
ale,  and  purchased  by  the  bond  Jide  purchaser  like  the  plaintiff, 
limself    for    Rs.    2.     The  More  than   that,   under  the  circum- 
len  applied  to  the  Collector  stances  of  the  case,  it  is  quite  clear  that 
.  in  possession,  which  was  the  conduct  of  the  zemindar  is  tdnted 
thstanding   the   protest  of  with  fraud.     He  is  made  aware  of  the 
r.     The  plaintiff,  therefore,  plaintiffs  purchase,  he  actually   exe- 
suit    to  be    restored  to  cutcs  a  potta  in  plainiiff*s  favor,  goes 

to  the   Registrar's   office  to  register 

irt  of  first  instance  found  the  document,  and  there  declines  to 

zemindar's    conduct    was  register  it.     He  then  tries  to  avoid  his 

bh    fraud,    and    gave    the  own   act,  and   ignoring    the  plain tifi 

scree :  that  decree  has  been  brings  a  suit  against  a  party  whose 

f    the    Additional    Judge  rights  he  knows  to  be  non-existent, 

insufficient  reasons.     The  Under  such  circumstances  if  the  sale 

: — "  The  plaintiffs  potta  is  under  the  rent  decree  had  any  validity, 

i  as   evidence,  and  I  can-  and  could  prevail  over  the  previous 

ak  that  probability  lies  on  purchase  made  by  plaintiff,  it   would 

r  want  of  genuineness  in  have  been  the  duty  of  the  Court  to 

'.    I  am  certainly  unable  to  order  the  zemindar  to  reconvey  the 

hat  the  plaintiff  has,  since  tenure  to  the  plaintiff,  but  as  I  have 

i-purchase    in   1866,    paid  already  stated  that  is  unnecessary  as 

zemindar  defendant.    The  the  zemindar  took    nothing    by    his 
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1873        the  tenure,  to  proceed  against  *^  any  other  property  belonging 

SnAMcnANi>  to  the  debtor."  rPoNTiFEX,  J. — The  effect  of  such  a  constructioD 

P.  would  be  that  the  tenant,  by  transferring  the  tenure  before  sale 

Pal        by  tlie  zemindar,  could  altogether  get  rid  of  his  liability  for  the 
arrears ;  because  the  zemindar's  right   to  proceed  against  the 
**  other  property"  does  not  arise  until  **  after  the  sale  of  the 
tenure."  CouCH,  C.J. — S.  105  does  not  say  the  tenure  is  to  he    , 
sold  ^^  as  the  property  of  the  tenant."     In  many  cases  the  teonre   \ 
is  the  zemindar's  only  security.]    The  plaintiffs  can  bring  a  eifil    i 
suit  to  set  aside  the  sale  of  the  tenure — Gunga  Doss  Dutti,    j 
Ramnarain    Ghose    (1).     [CouCH,    C.J.  —  There   fraud  wu    j 
alleged.    The  question  here  is  whether  the  plaintiffs  can  bring  this    j 
suit  before  the  transfer  to  them  is  registered.     They  might  fatfe    i 
stayed  the  sale  under  the  rent  decree  by  depositing  the  amoaiit   1 
due.]     They  were  not  interested  in  the  protection  of  the  tenure;  ^ 
see  Ram  Baksh  Chatlangi  y.  Ilridoy  M ant  Debt  {2),     The  cisei  < 
mentioned  in  the  referring  order,  as  supporting  the  defendtat^   i 
"view,  are  opposed   to   the   decision   of  the  Privy   Council  ift    ■ 
Forbes  v.  Lutchmeput  Singh  (3). 

Baboo  Kali  Mohun   Doss  for   the   respondents. — In  all  the 
cases  before  the  case  of  Fran  Bandhu  Sirkar  v.  Sarbasundm 
Debt  (4),  it  was  held  that   the  zemindar  could  follow  the  Itnd    . 
80  long  as  the  defaulting  tenant  remained  on  the  register.    That 
case  proceeded  on  a  misconstruction  of  the   words  "  other  pr(^    | 
perty"  in  s.  105,  Act  X  of  1859. 

At  this  point  he  was  stoi)ped  by  the  Court:  but  no  repi/ 
was  made  on  behalf  of  the  appellants. 

The  following  judgments  were  delivered  by  the  FuUBencb:- 

CoucH,  C.J.  (Kemp,  Glover,  and  Pontifex,  JJ.jCoe* 
curring). — The  decision  of  the  present  question  depends  in  ■/ 
opinion  upon  the  construction  which  is  to  be  put  upon  sa.  1^ 
and   i06  of  Act  X  of  1859.     Those  sections  I  tliinkrauetb* 

purchase.     The  judgment  of  the  lower  (1)  B.  L.  R.,  Sup.  Vol.,  625. 

Appellate  Court  is  overruled,  and  that  (2)  8  B.  L.  R.,  10  note. 

of  the  first  Court  is  restored  with  all  (3)  10  B.  L.  R.,  189. 

co=^t'^.  (4)  3  B.  L.  R.,  A.  C,  52  noU. 
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id  together^  forming  as  they  do  a  provision  for  the  sale  of       1878 
insferable  tenures  in  execution  of  decrees  for  arrears  of  rent.     Shamchaxd 
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S.  105  says  that^  if  there  is  a  decree  ^^  for  arrears  of  rent  due         «• 

i»  1  i.i»         ,.11-1  1        Bbojowath 

i  respect  of  an  under-tenure  ivhich  by  the  title-aeeds^  or  the  Pal 
iitom  of  the  country,  is  transferable  by  sale,  the  judgment- 
leditor  may  make  application  for  the  sale  of  the  tenure,  and 
M  tenure  may  thereupon  be  brought  to  sale  in  execution  of 
le  decree^  according  to  the  rules  for  the  sale  of  under-tenures 
ff  the  recovery  of  arrears  of  rent  due  in  respect  thereof  con- 
ibed  in  any  law  for  the  time  being  in  force." 
By  tenure  is  meant,  not  the  right  or  interest  of  any  person 
I  die  land,  but  the  holding  or  the  interest  which  has  been 
teated  by  the  lease,  and  giving  to  the  word  its  plain  and  ordi- 
ny  meaning,  it  is  that  which  is  to  be  sold.  If  this  had  not 
een  intended,  and  the  person  who  obtained  a  decree  for  rent 
118  to  be  only  entitled  to  sell  the  right  and  interest  of  the 
«son  against  whom  the  decree  was  obtained,  it  would  not  have 
een  necessary  to  make  the  provision  in  this  section,  as  the 
ieoree  might  be  executed  upon  all  his  property  in  the  same 
lanner  as  any  other  decree.  It  seems  to  me  that,  by  providing 
hit  the  tenure  shall  be  sold,  more  was  meant  than  selling  what 
I  the  property  of  the  person  against  whom  the  decree  had  been 
btained.  And  the  words  ^^  according  to  the  rules  for  the  sale 
I  under-tenures  for  the  recovery  of  arrears  of  rent  due  in  respect 
hereof/'  may  assist  us  in  coming  to  this  conclusion.  The  rent 
Bnot  regarded  as  due  from  the  person  against  whom  the  decree 
s  obtiuned,  but  as  due  in  respect  of  the  tenure. 

The  words  in  the  latter  part  of  the  section,  "  other  property," 
3o  not  appear  to  me  to  limit  the  meaning  of  the  first  part. 
b  many,  if  not  in  most,  cases,  the  tenure  would  be  the  property 
tf  the  person  against  whom  the  decree  is  obtained,  and  then 
^  words  **  other  property,  moveable  or  immoveable,  belonging 
h>  the  judgment-debtor"  would  not  be  inappropriate.  I  think  it 
^ould  be  giving  too  great  an  effect  to  the  words  "  other  property" 
to  say  that  they  show  that  the  intention  of  the  Legislature  was 
^t  that  the  whole  of  the  tenure  should  be  sold,  but  only  the 
^ht  and  interest  of  the  judgment-debtor  in  it.  When  we 
compare  the  words  of  Act  X  with  those  of  the  Regulation 

64 
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1878        which  was  repealed  by  it^  and  for  which  the  proTiaoDS  b 
tAMCHAD    Act  X  were  substituted,  it  seems  that  some  alteration  of  tke 
V.  law  was  intended ;  Act  X  professes  to  be  an  Act  to  amend  tke 

Pal        law^  and  not  merely  a  consolidating  Act     Many  promoiuiB 
the  Regulation  are  repealed^  and  others  are  substituted  for  them. 
The  part  of  the  7th  clause  of  s.  15  of  Regulation  YII  of  179S| 
which  would  be  applicable  to  the  present  question,  says:— "U 
the  defaulter  be  a  dependent  talookdar,  or  the  holder  of  nj 
other  tenure  which  by  the  title-deeds^  or  established  usage  of 
the   country,   is  transferable  by  sale  or  otherwise,  it  majlit 
brought  to  sale  by  application  to  the  Dewanny  Adawliit,ii 
satisfaction  of  the  arrear  of  rent."     This   authorizes  the  eik 
where  the  defaulter,  the  person  against  whom  a  decree  nigkt 
be  obtained,  is  the  holder  of  the  tenure.     The  Judicial  Cod- 
mittee  of  the  Privy  Council,  in  the  case  of  Forbes  v.  LutekMifi 
Sitiffh  (1),  allude  to  these  words,  and  consider  that  thejiR 
very  material  as  to  what  cases  were   within   the  Begnlitio& 
They  say : — "  They  were  not  the  holders   of  any  tenure,  t» 
use  the  words  of  Regulation  VII  of    1799,  and  were  certiiiiJj 
not  *  proprietors'  in  the  words  of  the  Regulation  VIII  of  1819. 
In  Act  X,  words  which  are  capable  of  a  much  wider  mcaiuaj 
are  substituted  for  the  words  of  the  Recculation.     The  Actsajt 
generally  that,  if  there  is  a  decree  for  arrears  of  rent,  the  tenure 
may   be   sold.     There   are  no  words  limiting  it  to  a  decree 
obtained  against  the  person  who  is  at  the  time  the  holders 
the  tenure. 

There  is  another  difference  between  the  Act  and  the  Begt- 
lation  which  shows  that  it  was  the  intention  of  the  Legtflstort 
to  give  to  the  zemindars  a  more  effectual  remedy  than  tnef 
possessed  before.  The  8th  clause  of  s.  15  of  the  Reguliti* 
directs  that  transfers  shall  be  reffistered.  "  As  a  further  eeciffi? 
to  the  zemindars  in  maintaining  their  rights  over  the  dependflJ* 
talookdars  continued  under  them,  the  latter  are  hereby  reqaiie* 
to  register  in  the  sudder  cutcherry  of  the  zemindari  to  whid 
their  talooks  may  be  attached,  all  transfers  of  such  taloob 
or  portions  of  them,  by  sale,  gift,  or  otherwise,  as  well « •'^ 
successions  thereto  and  divisions  among  heirs  in  cases  of  iiJ^®^*' 

(1)  10  a  L.  R.,  139;  at  p.  152. 
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Dce."    Bat  it  does  not  provide^  as  Act  X  does  in  the  proviso        1878 

0  B.  106,  that  no  transfer  which  is  required  to  be  registered  Shamchamd 
hiU  be  recognized  unless  it  has  been  so  registered,  or  unless         «• 
luffident  cause  for  non-registration  be  shown  to  the  satisfaction        Pal 

il  the  Collector.  More  stringent  provisions  in  favor  of  zemin« 
iara  are  inserted  in  Act  X  of  1859  than  in  the  Regulation. 
U  appeam  to  me,  taking  ss.  105  and  106  together  with  the 
pcoviso,  that  it  was  intended  that  the  zemindar  should  be  at 
Ebertj  to  treat  as  the  holder  of  the  tenure  and  the  person  whom 
ke  might  sue  for  the  arrears  of  rent,  the  person  who  is  registered 
b  his  books  as  the  owner,  unless  any  one  could  show  that  there 
kad  been  a  transfer,  and  that  there  was  sufficient  cause  for 
its  non-registration.  In  such  a  case  a  zemindar  might  find 
that  he  had  been  suing  the  wrong  person.  Taking  these 
netions  together,  I  think  that  the  zemindar,  having  obtained 

1  decree  for  arrears  of  rent,  is  entitled  to  sell  the  tenure ;  and 
Ihat  the  person  who  has  obtained  a  transfer  which  he  has  not 
Btgistered,  and  cannot  show  a  sufficient  cause  for  not  registering, 
b  bound  by  the  sale,  and  cannot  set  up  a  title  which  he  has 
lequired  by  a  previous  sale. 

S.  106  appears  to  provide  for  cases  where  the  zemindar  has 
ned  the  wrong  person.  The  real  proprietor  may  come  in  upon 
Iba  condition  of  depositing  the  amount  of  the  decree,  and  may 
riiow  that  he  was  the  owner  of  the  tenure,  and  should  have 
been  sued.  That  is  a  wholesome  provision,  for  a  suit  might  be 
bought  coUusively,  and  a  decree  for  the  arrears  of  rent  might 
be  obtained,  and  the  tenure  be  sold  without  the  real  proprietor 
beiog  able  to  show  that  in  fact  the  arrears  claimed  were  not  due. 

The  opinion  that  I  now  state,  and  which  I  stated  in  a  former 
caae  (1)  when  I  sat  with  Glover,  J.,  is  in  accordance  with  the 
^lier  decisions  of  this  Court.  And  in  the  conflict  of  opinion 
^iuch  there  is  amongst  the  learned  Judges  of  this  Court,  it  is 
■ttiafactory  for  me  to  find  that  in  the  earlier  cases  the  same 
Wai  decided  as  I  now  propose  that  we  should  decide. 

In  the  case  of  Gunga  Doss  Dutt  v.  Ramnarain  Ghose  (2),  which 
ilaFuU  Bench  Ruling,  the  late  learned  Chief  Justice,  no  doubt, 

(1)  See  Anundlall  Mookerfee  y.  Khaliha  Persad  Misser,  anie^  p.  489. 

(2)  B.  L.  R.,  Sup.  Vol.,  625. 
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1878        appears  to  have  expressed  an  opinion  contrary  to  this;  but  it 

^"kundu"*  does  not  seem  to  me  that  the  decision  there  was  upon  the 

^'         question  which  is  now  before  us.     The  cases  in  this  Court  in 

Pal        which  the  question  had  been  decided  were  not  referred  to  in 
Chowdhbt.     -  \  .  ,  ,      «    ,  ^ 

that  case^  and  were  not  m  any  way  the  ground  of  the  reference 

to  the  Full  Bench.  From  this  I  conclude  that  it  was  not  then 
intended  to  refer  the  present  question.  What  was  referred 
was  the  question  as  to  incumbrances,  although  no  doubt  tke 
Chief  Justice  expressed  an  opinion  on  the  question  now  befim 
us.  On  the  other  hand,  in  the  case  of  Sheikh  Afzal  AU  v.  Lk 
Gaurnarayan  (1),  which  was  also  a  Full  Bench  case.  Sir  Bunei 
Peacock  appears,  so  far  as  we  can  gather  from  his  language,  to 
have  been  of  the  same  opinion  as  myself.  Under  these  circum- 
stances, it  seems  to  me  that  we  are  not  bound  by  the  dedsioii  of 
the  Full  Bench  in  the  case  of  Gunga  Doss  Dutt  v.  Ramiuxm 
Ghose  (2),  and  I  think  the  question  now  comes  properly  before 
this  Full  Bench  to  determine  it  independently  of  any  preYkw 
decision  of  this  Court  Looking  at  it  as  a  question  under  tbe 
Act,  I  think  the  answer  ought  to  be  that  the  sale  under  the 
Act  did  confer  a  complete  title  upon  the  purchaser. 

Jackson,  J. — I  am  of  the  same  opinion  with  the  learned 
Chief  Justice.  I  also  think  that  we  are  not  concluded  by  the 
judgment  of  the  Full  Bench  in  the  case  of  Gunga  Doss  Duttr, 
Ramnarain  Ghose  (2).  The  decision  of  the  Full  Bench  on  that 
occasion  appears  rather  to  have  been  a  decision  upon  a  nearly 
similar  point  on  a  different  ground  than  a  decision  upon  the 
question  now  before  us.  If  it  were  otherwise,  no  doubt  under 
the  rules  for  references  to  the  Full  Bench,  we  should  probably 
have  to  govern  ourselves  by  that  decision.  The  simplest  and 
only  safe  mode  of  deciding  the  question  before  us  appears  to 
be  upon  the  construction  of  ss.  105  and  106  of  Act  X  of  1859) 
taking  those  sections  along  with  the  other  sections  of  the  Act 
The  modes  of  executing  decrees  passed  under  Act  X  were 
originally  pointed  out  in  the  sections  commencing  with  s.  86  of 
that  Act.  The  86th  section  has  been  repealed,  and  is  replaced 
by  s.  17  of  Beng.  Act  VI  of  1862.  That  section  declares  generally 
what  the  procedure  open  to  a  decree-holder  is  in  these  words:— 
(1)  B.  L.  R.,  Sup.  Vol.,  519.  (2)  B.  L.  R.,  Sup.  VoL,  625. 
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"Process  of  execution  in  any  suit  hereafter  to  be  instituted        1878 
under  this  Act,  or  under  Act  X  of  1859,  may  be  issued  against  Shamohawd 
either  the  person  or  the  property  of  a  judgment-debtor,  but         «• 
process  shall  not  be  issued  simultaneously  against  both  person        Pal 
tnd  property."     Then   in  some  of   the  subsequent    sections, 
particular  remedies  or  modes  of  procedure   are  indicated  in 
ptrtioular  cases.     Accordingly,  s.  105  enacts  : — "  If  the  decree 
be  for  an  arrear  of  rent  due  in  respect  of  an  under-tenure,  which 
bj  the  title-deeds  or  the  custom  of  the  country  is  transferable 
bj  sale,  the  judgment-creditor  may  make  application  for  the  sale 
of  the  tenure,"  &c.     There  is  a  limitation  of  that  in  s.   108, 
vhere  the  person  who  has  obtained  the  decree  is  a  sharer  in  a 
joint  undivided  estate ;  otherwise,  subject   to  the  claim  to  be 
made  under  s.   106,  the  decree-holder  might  apply  for  sale,  and 
the  Court  might  proceed  to  sell  the  under-tenure.     That  pro- 
cedure is  quite  separate  from  the  course  io  be  taken  in  respect 
•f  other  immoveable  property  in  respect  of  which  I  conclude 
tiie  CSourt  would  sell  the  right,  title,  and  interest  of  the  judgment- 
debtor  ;  but  under  ss.  105  and  106,  the  tenure  itself,  I  take  it,  is 
the  thing  to  be  sold.     It  is  to  be  observed  that  the  position  of  a 
elumant  under  s.  106,  and  what  the  claimant  has  to  do,  are  quite 
distinct  from  those  of  a  claimant  under  the  other  sections  of  the 
Act    A  claimant  under  s.   106  is  to  allege  that  he  is  the  pro- 
pjetor  of  the  under-tenure,  and  was  in  lawful  possession  of  it, 
and  has  to  deposit  in  Court  the  amount  of  the  decree.     That 
is  provided  in  respect  of  claimants  with  regard  to  under-tenures : 
and  taking  all  the  provisions  of  these  two  sections  together,  it 
leems  to  me  clear  that  the  Legislature  contemplated  a  separate 
procedure,  and  intended  that  the  Court  should  go  on  to  the  sale 
of  the  under-tenure  itself.     1  concur  therefore  in  thinking  that 
the  under-tenure  in  this  case  was  liable  to  be  sold,  and  that  the 
plaintiff  could  not,  by  reason  of  his  intermediate  purchase  at  a 
lale  in  execution  of  a  decree  of  the  Civil  Court,  recover  the 
inder-tenure  from  the  party  who  had  purchased  it  at  a  sale 
uder  Act  X. 

Couch,  C.J. — The  special  appeal  will  be  dismissed  with 
xxatfl. 
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Before  Mr,  Justice  Kemp  and  Mr.  JntHce  Paniifex, 

187$  CHOWDHRY  SHEIKH  WAHED  ALI  (Plaintiff)  v.  MULUCK 

iHoyl  j*2.  EKAYET  UOSSEIN  ALI  and  othbbs  (Dbfbndahts).* 

Execution  of  Decree — Joint  and  Several  Liability — Limitation — Proceediagti 

keep  Decree  in  Force — Act  XIV  of  1859,  *.  20. 

On  29th  November  1861,  A  obtained  a  decree  against  B,  C,  D,  and 
others  in  the  following  terms : — that  "  the  suit  be  decreed  with  mesne  profiti 
as  far  as  they  can  be  ascertained  to  be  charged  upon  all  the  defendints 
jointly  and  severally ;  the  costs  of  the  plaintiff  to  be  paid  by  the  defendsnti, 
^  and  each  of  the  defendants  to  pay  his  or  her  own  costs.**  On  6th  October 
1866,  C  instituted  a  suit  against  A  to  have  the  sale  of  certain  mtoWi 
which  had  taken  place  in  execution  of  A'b  decree,  set  aside.  This  suit  wis 
decided  by  the  High  Court  in  favor  of  C,  and  the  decision  was  confirmed  bj  die 
Privy  Council  on  14th  June  1872.  In  the  meanwhile  A  proceeded  to  exeeota 
his  decree  as  against  B  and  D ;  D  objected ;  the  lower  Court  allowed  her 
objections,  and  the  High  Court  on  appeal,  on  12th  December  1866,  affinsed 
that  decision.  The  lower  Court  allowed  A  to  proceed  to  execute  his  decree 
as  against  B^  and  on  2nd  June  1866,  certain  property  belonging  to  B  wii 
sold  in  execution  of  A*s  decree  and  purchased  by  A,  On  8th  August  I8^t 
the  Court  duly  confirmed  the  sale,  and  ordered  the  suit  to  be  struck  off  the 
file.  On  5th  July  1869,  A^  stating  that  there  was  still  a  sum  of  monejdaeto 
him  under  the  decree  of  29th  November  1861,  made  an  application  praying 
that  the  suit  might  be  restored  to  the  file,  and  that  the  rights  of  B  in  cerU»a 
property  might  be  put  up  for  sale.  Upon  a  remand  the  lower  Court  refitfw 
to  grant  A^s  application  on  the  ground  that  it  was  barred  by  limitation. 

Heldy  that  A's  application  was  not  barred,  inasmuch  as  the  confirmstion  of 
the  sale  by  the  Court  on  8th  August  1866  was  a  proceeding  within  the  meaning 
of  8.  20,  Act  XIV  of  1859,  and  sufficient  to  keep  il's  decree  in  force. 

Held  also  that  A's  decree  being  a  joint  one,  he  was  entitled  to  execute  » 
against  any  of  the  defendants  he  might  select. 

Chowdhry  Sheikh  Wahed  AH,  the  plaintiff  in  the  present 
suit,  obtained  a  decree  in  1852  in  a  suit  brought  by  him,  on  • 
zur^i^peshgi  title,  for  the  refund  of  the  zur^i^peskgi  in  respeci 

*  Miscellaneous  Regular  Appeal,  No.  245  of  1870,  against  the  decree  of  tk* 
Judge  of  Zilla  Patna,  dated  the  25th  June  1870. 
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of  a  certain  share  of  Mauza  Magjara.     Execution  of  that  decree        1878 
Was  opposed  by  one  Waris  Ali  and  his  daucrhters  Mussamut  Chowdhrt 

Shrikh 

Jumaee  and  Mussamat  Teetoo,  who  severally  claimed  different  Wahkd  Au 
portions  of  the  mauza^  Waris  Ali  claiming  under  two  bhama  Muluok 
leases  or  bonds  which  he  said  he  had  made  over  to  his  son-in-law,  Hossuji  Aij« 
tfoUick  Bnayet  Hossein  Ali,  the  present  defendant,  who  was  the 
loflband  of  Jumaee,  and  Jumaee  and  Teetoo  setting  up  independ- 
ent titles  under  alleged  purchases  from  the  original  proprietors 
morto  the  zur-i-peshgi ;  in  the  case  of  Mussamut  Teetoo  there 
vas  also  a  further  claim  as  kutkinadar  of  175  bigas.  The  claims 
liofl  set  up  appear  to  have  been  disallowed,  and  the  property 
iras  put  up  for  sale  and  purchased  by  Wahed  Ali.  The  latter, 
lowever,  being  unable  to  obtain  possession,  brought  another  suit 
ifi  1854  for  possession  of  the  property  and  for  mesne  profits 
igainst  Waris  Ali,  Enayet  Hossein  Ali,  Mussamuts  Jumaee  and 
leetoo,  and  others.  While  this  suit  was  pending,  Waris  Ali  died, 
md  the  three  last-named  persons  were  made  parties  defendant 
u  representing  his  estate.  They  thus  became  parties  to  the 
not  in  a  double  capacity, — namely,  in  their  own  rights  and  as 
fepresentatives  of  Waris  Ali.  On  the  29th  November  1861, 
Ike  Judge  of  Patna,  although  he  had  stated  in  his  judgment  that 
Uossamuts  Jumaee  and  Teetoo  had  proved  their  title  to  the 
■hares  which  they  claimed,  made  a  decree  in  favor  of  Wahed 
Ui  against  all  the  defendants  (about  200  in  number)  in  the 
bllowing  terms: — "  That  the  suit  be  decreed  with  mesne  profits 
18  far  as  they  can  be  ascertained,  to  be  charged  upon  the  defend- 
uits  jointly  and  severally ;  the  costs  of  the  plaintiff  to  be  paid 
>7  the  defendants,  and  each  of  the  defendants  to  pay  his  or  her 
>wn  costs."  This  erroneous  decree  gave  rise  to  a  series  of 
Intricate  and  often  irregular  legal  proceedings,  in  the  course  of 
vhich  the  Judge  of  Patna  expressly  found  that  Mussamuts 
^umaee  and  Teetoo  had  inherited  nothing  from  their  father. 
Wiously  to  this,  however,  Wahed  Ali,  in  execution  of  the  decree 
*f  29th  November  1861,  had  attached  and  sold,  and  himself 
^^me  the  purchaser  of,  Mussamut  Jumaee's  separate  property. 
Ifussamut  Jumaee  objected  to  the  sale,  but  her  objections 
^6re  overruled  as  being  too  late,  and  she  was  forced  to 
^fifig  a  regular  suit  in  October  1866  against  Wahed  Ali  for 
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1878       the  recovery  of  her  property.     This  suit  was  decided  in  het 

Chowdhrt  favor,  on  the  13th  August  1868,  by  a  Full  Bench  of  the  High 

WahbdAli  Court  (1),  and  on   appeal  by   Wahed  Ali,  the  Privy  Council, 

MuLLioK    while  dissenting  from  some  of  the  reasons  upon  which  the  decree 

HoBuui  All  of  the  High  Court  was  founded^  affirmed  that  decree  on  the  litk 

June  1872  (2). 

During  the  pendency  of  these  proceedings  Wahed  AH 
endeavoured  to  execute  his  decree  against  Enayet  Hossein  AH 
and  Mussamut  Teetoo.  The  latter  objected,  and  her  objection wtt, 
on  the  12th  December  1866,  allowed  by  the  High  Court  on  tin 
ground  that  it  had  been  found  that  she  was  not  in  possession  ef 
any  property  derived  from  her  father  Waris  Ali,  and  that  the 
could  not  be  made  liable  under  the  decree  save  to  the  extent  of 
property  so  derived  by  her.  In  the  meanwhile  the  lower  Conrt 
had  granted  Wahed  Ali's  application  for  execution  as  against 
Enayet  Hossein  Ali,  and  in  pursuance  of  an  order  dated  the  13tk 
March  1866,  the  latter's  rights  in  certain  property  were  soldoa 
the  2nd  June  1866,  and  purchased  by  the  plaintiff.  The  sale  wii 
duly  confirmed  on  the  8th  August  1866,  and  Wahed  Ali  filed 
a  receipt  for  the  amount  of  the  purchase-money :  at  the  Bune 
time  it  was  ordered  that,  since  the  decree-holder  sought  do 
further  assistance  from  the  Court,  his  suit  should  be  struck  off 
the  file.  After  the  lapse  of  nearly  three  years,  Wahed  All,  in 
a  petition,  presented  on  the  5th  July  1869,  stated  that  thesnm 
of  Bs.  16,604-4-3  was  still  due  under  the  decree  of  the  2l8t 
November  1861,  he  therefore  prayed  that  the  suit  might  be 
restored  to  the  file,  and  that  the  rights  of  Enayet  Hossein  Ali  is 
certain  other  properties  might  be  sold.  Enayet  Hossein  iH 
objected  that  execution  was  barred  by  the  law  of  limitation,  aod 
the  Judge,  taking  the  same  view,  dismissed  the  application.  Wahed 
Ali  appealed  to  the  High  Court.  The  appeal  was  heard  bj 
Bayley  and  Norman,  JJ.,  who,  on  the  1st  April  1870,  tbe 
original  decree  not  having  been  put  upon  the  record,  remanded 
the  case  to  the  lower  Court  to  ascertain  whether  such  decree 
was  a  joint  one ;  and  if  so,  to  determine  whether  the  proceedings 
against  Mussamut  Teetoo  were  sufficient  to  keep  it  iu  force.   On 

(1)  2  B.  L.  R.,  F.  B.,  73.  (2)  11  B.  L.  R.,  149. 
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and  the  Judge  of  Patna  held  that  execution  was  barred^        1878 

much  as  the  objections  of  Mussamut  Teetoo  had  prevailed,    Chowdhrt 

she  had  been  "  discharged  "  by  the  order  of  the  High  Court   Wahed  Au 

)d  the  12th  December  1866,  and  it  copld  not,  therefore,  be  said     Huluok 

;  Wahed  Ali  was  proceeding  in  good  faith,  although  at  the  HofiaBuiALi. 

e  time  the  Judge  expressed  his  opinion  that  Wahed  Ali  was 

ig  his  best  to  recover  the  money  from  Mussamut  Teetoo. 

accordingly,  rejected  the  application,  and  Wahed  Ali  there- 

1  preferred  the  present  appeal  to  the  High  Court     He  urged 

the  Judge  was  wrong  in  holding  that  his  attempts  to  execute 

lecree,  because  unsuccessful,  must  be  considered  not  to  be 

Jide  so  as  to  save  limitation  ;  that  the  entire  circumstances 

facts  of  the  case  showed  that  Mussamut  Teetoo  was  liable  ; 

the  decree  was  a  joint  one;  and  that  he  was  justified  in  pro- 

ing  against  any  one  of  the  joint-debtors  ;  that  the  proceed- 

against  Mussamut  Teetoo  were  in  law  suflScient  to  keep 

iecree  alive ;  and  that,   at  any   rate,  limitation  ought  to 

sounted    from  the  date  of  order  of  the  High    Court, — 

Aj,  the  12th  December  1866. 

r.  Woodroffe  (with  him  Mr.  Twidale)  for  the  appellant. 

r.  Gregory  for  the  respondents. 

r.  Woodroffe, — The  steps  taken  by  the  plaintiff  are  sulBScient 
revent  the  operation  of  the  law  of  limitation.  The  question 
e  decided  is,  whether  a  proceeding  is  bond  fide  or  not : 
ess  or  non-success  is  entirely  immaterial — Ram  Sahai  Singh  v. 
>  Sahai  Singh  (1);  Thomson  on  Limitation,  p.  324. 
re  is  nothing  on  the  evidence  to  show  that  the  plaintiff 
not  bond  fide  consider  Mussamut  Teetoo  liable  under 
lecree.  Where  a  decree  is  a  joint  one  in  favor  of  several 
itiffs,  the  riorht  of  one  of  the  decree-holders  to  execute  is 
alive  by  proceedings  duly  taken  by  another — Mohesh 
ider  Chowdhry  v.  Mohun  Lai  Sircar  (2);  Stephenson  v. 
ida  Dossee  (3) ;  Thomson  on  Limitation,  pp.  336  and  337. 
decree  in  this  case  created  a  joint  and  several  liability 

(1)  B.  L.  R.,  Sup.  Vol.,  492.  (2)  8  W.  R.,  80. 

(3)  6  W.  R.,  Mis.,  18.  • 
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187»        as  regards  mesne  profits^  and  a  joint    liability   as   regards 

HowDHRT    costs.     Wise  V.  Rajnarain  Chuckerbutty  (1)  leaves  the  qnestioQ 

'ahkd  ali   undecided  whether^  upon  a  decree  declaring  the  existence  of 

If  ULI.IOK     a  joint  and  several  liability,  proceedings  against  one  jodgment- 

)88Biii  Am.  debtor  are  sufficient  to  keep  the  decree  in  force  against  the  otbos. 

[Kemp,   J. — In   that  case  there  were  virtually  two  decreet.] 

When  a  joint  decree  is  made  against  several  co-defendants,  tke 

decree-holder  can  proceed,  at  discretion,  against  all  or  anj  of  kit 

judgment-debtors — Sreenath  Ghose  v.  Sahib  Ram  Roy  (2),  Tke 

(1)  10  B.  L.  R.,  258.  whereas  the  decree,  when  reid  with  the 

(2)  Before  Mr,  Justice  Kemp  and    judgment  on  which  it  is  biied,  cleiHy 

Mr,  Juitice  Markhy,  shows    that    the    uordarf—BiBelf, 

The  \2th  August  1869.  ^^^   Hnrryhur  Persad  and  Bib« 

Hurry  Singh-^were  the  parties  w 

8REENATH  GHOSE   (Judqmbht-dkbt-    ,.  , ,        j      .t.    j  j   ^  .^ 

X      a  A  TTf  n  i>  A  u  i>rw  liable  uRQer  the  decree,  and  not  tow 

or)  r.  SAHIB  RAM  ROY  akd  others  .  .  ,  /*    ,  ., 

(Decree-holders).*  petitioner ;    and    2«rf,    that  ef«  A 

.         it  be  considered  that  your  petitioKf 
Execution  of  Decree-Process  against    ^^  ,j^y^  ^       ^^  ^^  ^,,„^  4, 

one  of  joint  Judgment-debtors.         ^^^  ,^^^^  ^^^  ^  j,^^  ^  I, 

In  executionof  a  joint  decree  against  executed  against  jour  petitioner,  V* 

the  izardars  of  certain  property  and  less  it  is  in  the  first  instance  eiea^ 

their  gomasta,  the  present  appellant,  against    the    izardars^   who  ire  tke 

made  in  a  suit  to  recover  damages  for  parties     chiefly     interested."  Theie 

an  alleged  illegal  distress,  the  judg-  grounds  are  given  in  the  words  of  tke 

ment-creditors  proceeded  against  the  petition    of    appeal.    On    the  M 

gomasta ;  and  both  the  Court  of  first  ground    I    think,   after   hearing  the 

instance    and    the    lower    Appellate  decretal  order  read,   that  the  peti- 

Court  having  held    that  they    were  tioner,  the  special  appellant,  is joiatlj 

entitled  so  to  do,  the  gomasta  prefer-  liable    with    the    lessees  under  the 

red   the  present  appeal  to  the  High  decree.    There  can  be  no  qnesti* 

Court.  that  the  distraint  was  an  illegtl  9^ 

Baboo  Bama  Chum  Banerjee  for  V"^  that  it  admittedly  wMioappei- 

the  appellant.  ^'•°°'  *'^^  f""*  t*"*  «>  i«nie  wii  «*• 

.  as  to  whether  the  lessee*  were  M* 

The  respondents  did  not  appear.  ^^^  ^^^  jU^^^l  ^^^  ^^  ^^^^  ^^ 

The  following  judgments  were  deli-  the  special  apellant  before  WtaW^"* 

vered  :—  does    not    follow    that   because  the 

Kemp,  J. — Two  points  are  taken  in  liability  of  the  lessees  is  estiUisheBf 

Bpecial  appeal :  *'  1.?^,  that  the  lower  the    gomasta    is    relieved    from  •*' 

Courts  have  misconstrued  the   decree  liability.    The    decretal  order  bein? 

sought  to  be  executed  in  holding  that  very  clear  as  to   the  liability  <rft^ 

your   petitioner  was   liable  under  it,  special   appellant,    I    think  thit  the 

•  Miscellaneous  Special  Appeal,  No.  285  of  1869,  against  the  decree  of  the  Jadge  ^ 
Zilla  Beerbhoom,  dated  the  11th  Juno  1869,  affirming  a  decree  of  the  Soboidiflite  i^ 
of  that  district,  dated  the  3l8t  August  1868. 
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[nrmeiple  lud  down  in  Khaja  Abdul    Ganni    v.    Pogose  (1)        187S 
ipj^es  to  Mussamut  Jumaee's  suit.     The  word  '^  proceeding  "  Chowdhrt 
m  8.  20  of  Act  XIY  of  1859  includes  every  application  for  Wahrd ali 
execution   bond  fide  made — Ram  Sahai  Singh  ▼.   Sheo   Sahai     Muluck 
Singh  (2).     The  principle  of  that  case  has  been  affirmed  by  the  hossbib  Au, 
Pri?y  Council — Kog  Dhunput  Singh  Roy  Bahadoor  v.  Mudho- 
miee  Dabia  (3).     The  proper  test  is^   does  a  litis  contestatio 
exist — Maharajah     Dheeraj    Mahtab     Chand     Bahadoor     v. 
Buhram  Sing  (4).     The  date  on  which  the  sale  was  confirmed 

Doort  bdow  has  not  misconstmed  the  been  cited  upon  the  second  point.    I 

ieeree,  and  the  first  ground  of  appeal  am  very  much  inclined  to  think  that  if 

iiertfore  fails.    On  the  second  ground  we  had  anything  more  than  the  short 

n  hive  been  referred  to  a  case  which  judgment  of  the  Court  before  us,  it  is 

I  not  published,  but  an  authenticated  very  possible  that  that  case  might  be 

)0p7  of  which  has  been  filed  with  the  explained ;  but  even  if  it  could  not,  I 

eeord,    and  which    was  decided  on  must  say,  although  with  great  respect 

he  18th  September    1865  by  Loch  for  the  Judges  who  decided  that  case, 

ad  Glover,  J  J. ;  that  was  a  case  in  that  I  should  have  some  difiBculty  in 

rbieh  the  Court  of  Wards  and  their  coming  to  a  conclusion  that  on  a  joint 

viarakkarj  Mr.  Gregor  Grant,  were  decree  against  the  Court  of  Wards  and 

nd  for  wasilat,  and  a  decree  was  the  servants  of  the  Court  any  control 

Msedagainstbothjointly;  the  learned  could  be  exercised  as  to  which  party 

lodges  in  that  case  were  of  opinion  the  execution-creditor  should  proceed 

btt  execution  could  not  be  taken  out  against.    I  consider  that  on  a  joint 

gtinst  Grant  until  every  means  had  decree  in  every  cose  the  execution- 

eeo  taken  to  recover  the  amount  creditor  is  at  liberty  to  proceed  against 

orered  by  the  decree  from  the  Court  all  or  any  of  his  judgment-debtors  as 

^  Wards:  the  Judges  did  not  express  he    may  choose.    But    as    has    been 

Qj  very  decided  opinion  in  the  matter,  pointed     out     by     Kemp,    J.,    this 

od  whatever  the    law    may    be    as  is  not  a  case  between  the  Court    of 

etween  the  Court  of  Wards  and  a  Wards  and  their  servant,  but  a  case 

viaraAAor,  it  is  very  clear  that  in  the  between    an  izardar  and  his  gomas- 

ment  case,  between  a  landlord  and  ta,  so  that  it  is  not  necessary  to  say 

H  gomasta,    who    both    have  been  decisively  in  this  case  whether  or  no 

nilty  of  an  illegal  act,  and  both  have  the  former    decision    of  this    Court, 

Ma  held    to   be  jointly  liable,  the  quoted  above,  is  right.    I  am  quite 

•wer  Courts  were  not  wrong  in  law  clear  that  in  this  case  execution  may 

allowing  the  decree-holder  to  pro-  proceed  against  the  gomasta. 
led  against    the  gomasta,  the  ap- 
jlant    before  us.    The    appeal    is 

erefore  dismissed,  but  without  costs,  (1)  4  B.  L.  R.,  A.  C,  1, 

nobody  appears  for  the  respondents.  (2)  B.  L.  R.,  Sup.  Vol.,  492. 

(3)  11  B.  L.  R.,  23. 

Maskbt,  J.— I  am  of  the  same  opin-  (4)  5  B.  L.  R.,  61 1 ;  S.  C,  13  Moore*s 

1  with  regiu'd  to  the  cude  that  has  I.  A.,  479. 
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liCS  mud  the  pUintiflb  reoetred  the  proceeds  of  the  stle,  is  the  data 
on  which  the  last  ^  proceeding  "  was  taken  within  the  meamDg 
of  s.   20   of  Act   XIV   of    1859— GiiJiya    Bishen    Chani  T. 


Mc^^jcs     Maharaja  Dhiraj  Maktab  Ckaud  Bahadur  (1). 
» — ^^ 

'^'^  (1)  Be/art   Mr.  Jmstict  Bayleg  mad    cafe.  Thereitwasheldtluitamenfa^ 
l#r.  JuMtiet  Jliiier,  mftl  confinnation  was  notapFOceediag. 

But  here  we  hsTe  the  special  appellait 
The  Aik  Amgusiises.  objecting,   his    objections   set  indc, 

the  sale  upheld,  and  then  the  mooef 
GCKGA  BISHES  CHANT)  (Jcdombtt.    ^^       ^^^y^  certainly  is  to  my  milid 
DCVTOK)     r.     MAHARAJA     DHIRAJ        ^...J,,^- 

MAHTAB        CHAND         BAHADUR    ^^^^^^^7^'  ,^      .     . .,.  i 

(DacaEE-BOLDaa),*  Therefore  I  would  pgect  the  tpfd 

with  costs. 

Act  XIV  of  \S59,  s.  ^O^Proeeediag  ^,            t     t      *•    i              m 

,        T\            i>      •  »    r  oi  MrrrsB,  J.— I  entirely  concur  in 

io  emforct  Deeree^Reeetpl  off  Sale  _     ^      „             /^ .      ^  ^^^ 

n-       J      r\  my  learned  colleairae.  It  is  not  neov- 

sary    for  as  to  decide  m  thu  oi^ 

Baboo    Baikbeharee    Ghou   for  the    whether  a  proceeding  for  the  ooofintt- 

appellant.  tion  of  a  sale  held  in  executioa  d 

a  decree  is  a  proceeding  withutk 

Baboo   Ckunder  MtMmb   Ghou  for    nieaningof  s.  20,   ActXIVoflMB. 

the  respondent.  ^j^^  decree-holder  received  the  pw 

The  following  judgments  were  deli-  c«eds  of  sale  subsequent   to  such  t 

ygjg^. proceeding,  and  the  receipt  of  mm 

proceeds     is     undoubtedly     a  pro- 

Batlet,  J. — There  is  no  ground  ceeding  within  the  meaning  of  thit 

whatever  for  this  appeal.  section. 

The  decree -bolder  could  not  pro-        The    second    objection  is  eqnaDf 

perly  obtain  the  money  on  his  decree  untenable.    The  decree-holder  chowi 

until  the  sale  was  coufirmed,  and  there-  that  there  was    a    proceeding  within 

fore  it  was  no  fault  of  his  that  the  con-  three  years  next  preceding  the  date 

firmatory  order  was  delayed,  but  it  of  the  last  application.    If  the  jodg- 

was  owing  to  the  objection  of  the  ment-debtor  wanted  to  question  tlis 

special    appellant,    judgment-debtor,  proceeding  on  the  ground  that  it  vii 

Again,    there    is     not  the    slightest  not  bona  fide^  it  was  for  him  to  oig* 

trace  of  the  decree  pot  being  bona  that  objection  in  the  Court  below,  vA 

fide,  as  has  been  contended   by   the  not  only  to  urge  it,  but  to  prove  it  ilio 

special  appellant.  in  the  best  manner  he  could. 

In  my  opinion  the  appeal  is  alto-        There  is  no  reason  why  any  proceed- 

gether  vexatious  and  ill-advised.  ings  taken  in  execution  of  a  decree  dalf 

The    decision   in   Juggui  Mohinee  obtained  in  a  Court  of  Justice  shoold 

Bihee  v.  Ham  Chand  Ghose  (a)  has  no  be  presumed  to  be  maldfidey  and  in  the 

bearing  on  the  circumstances  of  this  absence  of  any  such  presumption,  the 

*  Miscellaneous  Appeal,  No.  236  of  18G8,  against  the  decree  of  the  Jadge  of  ZiOi 
East  Burdwan,  dated  the  3rd  March  1868,  affirming  a  decree  of  the  Principal  S<ddff 
Ameca  of  that  disuict,  dated  the  26th  September  1867. 

(a)  9  W.  R,  100, 
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Mr.  Gregory f  for  the  respondents,  submitted  that  the  proceed-        1878 
iDgB  against  the  co-debtors  would  not  keep  the  decree  alive  as  Chowdhrt 
igainst  Enayet  Ali — Wisey,  Bajnarain  Chuckerbutty  (1)  and  WahedAu 
Kkema  Debea  y.  Kumolakant  Bukshi  (2).     According  to  the     Mullick 
hter  decisions  the  substance,  and  not  the  form,  of  the  decree  Hoassur  Au. 
M8t  be  looked  at. 

Mr.  Woodroffe  was  not  called  upon  to  reply. 

Cur,  adv,  vulL 
The  judgment  of  the  Court  was  delivered  by 

EsMP,  J.  (who,  after  shortly  stating  how  the  case  now  came 
fcefore  the  Court,  continued). — The  question,  therefore,  is 
thether  the  application,  made  on  the  5th  of  July  1869,  is  barred 
Older  8.  20,  Act  XIV  of  1859  ?  We  are  clearly- of  opinion  that 
it  is  not  barred.  It  is  proved  that  the  sale  was  confirmed  on 
iioSth  of  August  1866.  It  is  said,  and  this  also  seems  to  have 
beni  the  opinion  of  the  late  Norm^kn,  J.,  that  the  decree- 
vrider  is  not  entitled  to  date  from  the  date  of  the  confirmation 
if  ihe  sale.  It  seems  to  us  that,  under  the  Full  Bench  Ruling 
^Ram  Sahai  Singh  v.  Sheo  Sc^hai  Singh  (3),  which  judgment 
»I8  subsequently  noticed  and  approved  of  by  the  •  Privy 
[)onncil  in  Maharaj  Dhiraj  Mahtab  Chand  Bahadoor  v.  Bulram 
Smg  (4),  that  any  act  of  the  Court — and  the  confirmation  of 
he  sale  would  be  an  act  of  the  Court — would  be  an  act  done 
in  keeping  in  force  the  decree.  In  this  case  it  is  clear  that 
lie  decree-holder,  who  is  the  purchaser  at  the  sale  which  took 
piiee  on  the  2nd  of  June  1866,  received  money,  or  did  that 
riuch  is  tantamount  to  receiving  money,  by  giving  a  receipt  for 
^  purchase-money  of  the  property ;  and  that  act  on  his  part 
sould  not  have  been  done  until  the  sale  was  confirmed.     There- 

iDQi  lies  upon  the  party  who  challen-  fore,  that  this  objection  too  must  be 

SM  them  as  such.    The  uniform  rule  overruled.     The  appeal  ought  to  be 

if  hw  is  that  the  party   who  pleads  diambsed  with  costs. 

^>Qt  of  bona  Jides  has  to  prove  it, 

*^t  m  this  case  the  judgment-debtor  (1)  10  B.  L.  R.,  258. 

^Uier  appears  to    have  taken  this  (2)  Id.^  259  note, 

Ejection  in  the  Court  below,  nor  has  (3)  B.  L.  R.,  Sup.  Vol.,  492. 

)«  attempted  to    substantiate  it  by  (4)  5  B.  L.    R.,    611;    S.    C,   13 

itidence  of  any  kind.    X  think,  there-  Moore's  I.  A.;  479. 


back,  up  to  the  I2th  of  December  1866,  in  the  case  i 
Teetoo,  and  up  to  a  much  later  date  iu  the  case  ( 
Jumaee,  he  was  all  along  endeavouring  to  execut 
Their  Lordships  of  the  Privy  Council,  in  a  decision 
Roy  Dkunput  Singh  Boy  Bakadoor  v.  Mndkomotet 
observe  that  it  does  uot  follow  that,  becaoee  the  stej 
decree-holder  are  unaucoeesful  or  infructuous,  ther< 
be  held  that  he  has  not  proceeded  in  a  bon&  _fidi 
keep  his  decree  alive.  The  case  of  the  Maharaja 
above  alluded  to  was  a  very  peculiar  one,  and  this  i 
stronger.  In  the  case  of  the  Raja,  he  had  made 
of  applying  to  execute  bis  decree  in  the  wrong  i 
Iiordshipa  held,  however,  that  this  proceeding,  altho 
mistake,  showed  a  bond  fide  intention  on  the  Bi 
execute  his  decree,  and  he  was  allowed  to  do  so.  ft 
think  in  this  case  that  the  decree-holder  is  entitled 
his  decree,  and  the  decree  being  a  joint  one,  be 
execute  it  against  any  of  the  parties  be  may  choo 
He  first  attempted  to  execute  it  against  other  par 
unsuccessful;  he  is  now  seeking  to  execute  it  agi 
Ali ;  and  as  his  application  of  the  5th  of  July  186 
above,  is  not  barred,  we  reverse  dte  decision  of  the 
and  decree  this  appeal  with  costs. 

The  decree  not  awarding  any  interest,  this  Cou 
order  as  to  interest  ' 

Appeal 
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v  Sir  Richard  Couchy  Kt.^  Chief  Justice^  and  Mr,  Justice  Pontifez, 

BANK  OF  BENGAL  (PLAiNTiFrs)  o.  NUNDOLALL  DOSS  and  1873 

ANOTHER  (Defendants).  Jany,  5  jr  7. 

Hon  of  Decree-^AUachment  by  Mor^agee—Act  VIII of  1859,  #.  271. 

Dg  n  suit  against  A  and  N  upon  a  bill  of  exchange,  A  deposited  with 
ntiff  as  securitj  for  the  amount  due  upon  the  bill  the  title  deeds  of 
r  belonging  jointly  to  iV  and  himself.  The  plaintiff  subsequently  got 
3  for  the  amount  due  upon  the  bill.  Therei^fler  one  S,  in  execution 
ree  against  A  and  N,  attached  certain  property  of  theirs,  including  the 
ad  property,  and  caused  it  to  be  sold ;  and  the  surplus  sale  proceeds, 
is&etion  of  S*s  decree,  were  paid  into  Court  to  the  credit  of  his  suit, 
iiately  between  this  attachment  and  sale,  the  plaintiff  also  attached 
is  decree  on  the  bill  of  exchange  the  mortgaged  and  other  property 
od  Nf  and  afler  the  plaintiff's  attachment  iV  ratified  the  equitable 
e  made  by  A,    The  sale  under  S*8  attachment  having  taken  place,  the 

aned  A  and  N  and  the  purchasers  at  such  sale  of  the  mortgaged 
f  for  foreclosure  or  sale  thereof,  and  obtained  a  decree  declaring  that 
i  good  equitable  mortgage  of  A^s  share  in  the  joint  property,  and  for 
ant  and  sale  in  default  of  payment ;  and  the  plaintiff  subsequently 
May  1873  got  an  order  under  his  decree  upon  the  bill  of  exchange 
nent  to  him  of  the  surplus  sale  proceeds  lodged  in  Ck)urt  to  the 
*  S*s  suit,  and  for  sale  of  certain  of  the  properties,  other  than  the 
ed  property,  which  he  had  attached.  Under  this  order  the  money 
i  out  to  the  plaintiff,  and  the  properties  were  advertized  for  sale, 
raon,  J.,  having,  on  an  application  by  A,  set  aside  this  order,  and 

that  the  plaintiff  should  refund  into  Court  the  money  paid  out  to 
d  that  the  sale  should  be  stayed,  the  Court  on  appeal  refused  to  set 
3  order  of  the  26th  May,  but  made  the  plaintiff  undertake  to  pay  into 
be  mortgage-money  with  interest  if  the  same  should  be  received  by 
1  the  defendants  in  the  mortgage  suit. 

'EAL  from  an  order  of  Macpherson,  J.^  dated  the  26th 
t  1873^  directing  the  plaintiff  Bank  to  refund  into  Court 
in  sum  which  it  had  taken  out,  and  restraining  the  Bank 
sUing  certain  properties  which  it  had  attached, 
circumstances  under  which  the  order  was  made  were  as 
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deeds  of  certain  property  which  belonged  to  li 
Nundolall  jointly.  Oa  the  Slst  July  1872,  one 
Chunder  Qhose,  in  execatioa  of  a  decree  against  Nu 
Aaundolall,  attached  the  mortgaged  as  well  as  c< 
properties;  and  on  the  9th  of  August  the  Bank  unde 
of  the  29th  July  also  attached  the  mortgaged  and  oti 
ties  of  the  two  Dosees.  On  the  3rd  September  Kui 
fied  the  equitable  mortgage  made  to  the  Bank  by  . 
In  December  Sumbhoo  Chunder  (jhose  caused  thi 
attached  by  him  to  be  sold,  and  the  surplas  procec 
after  satisfaction  of  his  decree,  amounting  to  Hs. 
were  paid  into  Court  to  the  credit  of  his  suit.  Pr 
this  sale  the  Bank  gave  the  Sheriff  notice  of  its  clw 
equitable  mortgage ;  and  it  was  stated  that  the  letter 
each  notice  had  been  read  aloud  at  the  B^e>  bu 
denied  by  the  Bank.  On  the  14th  Janaary  1873i  the 
Nundolall,  Anundolall,  and  the  purchasers  of  the 
property  at  the  Sheriff's  sale  for  foreclosure  or  sale  t 
on  the  14th  of  May  obtained  a  decree  which  declan 
Bank  had  a  good  equitable  mortgage  of  the  defen< 
dolall's  share  of  the  property,  and  for  an  account 
default  of  payment.  On  the  26th  of  the  same  moni 
got  an  ex  parte  order  in  its  suit  upon  the  bill  of  ei 
payment  to  it  ont  of  Court  of  the  Bs.  2,679-3-5  whii 
lodged  to  the  credit  of  the  suit  by  Sumbhoo  Cfaui 
and  for  the  sale  of  certain  of  the  properties  attache 
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kcD  80  advertized  for  sale.     This  application  was  opposed  by  1^78 

Ike  Bank^  but  was  granted  on  the  26th  of  August  1873^  the  Bahkof 

Allowing  being  the  judgment  of  the  Court :—  v. 


D<M8. 


Kacfhbbson,  J.  (after  shortly  stating  the  facts,  continued). 
*-Uiider  8.  271  of  Act  YIII  of  1859,  the  Bank  is  not  entitled  to 
like  this  money  out  of  Court.     The  concluding  clause  of  that 
notion  says: — "  Provided  that,  when  any  property  is  sold  subject 
ll  a  mortgage,  the  mortgagee  shall  not  be  entitled  to  share  in 
lij  iarplus  arising  from  such  sale.^     In  this  case,  perhaps,  the 
(nperty  was  not  formally  and  expressly  sold  subject  to  the  mort- 
gqfe.    But  practically,  and  in  fact,  it  was  so  sold.     Though  it 
k  said  that  the  letter  from  the  Bank  to  the  Sheriff,  giving  him 
■oliee  of  the  Bank's  claim  as  equitable  mortgagee,  was  not  read 
IriMid  at  the  sale,  the  Bank  did  give  formal  notice  of  the  mort- 
^fe  to  the  Sheriff.     That  being  so,  whether  the  notice  was  form- 
ally read  out  or  not  matters  little  in  my  opinion;  and  in  fact, 
tte  Baak  have  since  sued  those  who  purchased  at  that  sale,  and 
lave  obtained  a  declaration  from  the  Court  that  they  purchased 
Migeot  to  the  Bank's  mortgage.     It  may  be  that  some  of  the 
iMMy  taken  out  by  the  Bank  was  not  the  produce  of  the  sale 
ilf  tho  mortgaged  property.     But  it  is  certain  that  some  of  it 
B  the  produce  of  the  sale  of  that  property.     That  being  so,  and 
omidering  that  our  practice  is  similar  to  that  laid  down  in 
a271f  the  Bank,  before  asking  to  have  any   of  the  money  in 
Court  paid  out  to  it,  should  have  shown  clearly  what  money  it 
riced  for,  and  that  it  was  not  money  produced  by  the  sale  of 
Ae  mortgaged  premises.     To   a   considerable   portion    of  the 
amey  the  Bank  could  not  have  been  entitled.     The  money 
Mat  be  brought  into  Court;  and  the  Bank,  before  taking  any 
portion  of  it  out  again,  must  satisfy  the  Court  that  it  is  not  the 
JKoceeds  of  the  sale  of  that  which  was  the  subject  of  the  mort- 
gage. 

I  think  there  is  no  doubt  that  the  Bank  has  a  right  to  proceed 
Under  both  decrees  so  long  as  it  proceeds  in  a  regular  manner, 
llid  does  not  needlessly  harass  the  judgment-debtor.  There- 
bre  I  camiot  order  the  property  to  be  released  from  the  attach- 
Mat  in  the  first  suit.     My  only  doubt  is  as  to  staying  the  sale 


entitled  to  sell  Anundolall's  share  of  the  property  fn 
encumbraDce  created  hj  the  sale  in  Sumbhoo  Chti 
And  Anundolall  Doss  urged  the  Bank  to  exercise 
because  if  the  Bank  does  not  do  so,  Annndolall  will 
lose  the  value  of  the  equity  of  redemption  whicb  he 
the  Bank,  because  the  purchasers  at  Sumbhoo  Chi 
have  a  clear  title  against  him.  There  is  some  eqni 
but  I  should  not  be  prepared  to  restrain  the  Ban 
ceeding,  if  the  Bank  would  protect  Anundolsll  from 
matter.  If  the  Bank  makes  over  to  Annndolall  il 
title  in  the  mortgaged  property  sold  under  Sumbhoo 
attachment,  I  shall  not  restrain  it.  But  if  no  arrao 
be  made  to  protect  Anundolall  from  what  as  it  sc 
really  is  an  unfair  position  in  which  he  is  placed, 
sale  should  be  stayed,  and  that  steps  should  be  ta 
the  two  decrees  which  the  Bank  holds  for  this  one  i 
out  together  so  as  not  to  cause  unnecessary  loss  to 
Doss,     The  matter  will  stand  over  till  Thursday  mo 

Subsequently,  on  the  26th  August  1873,  the 
General,  on  behalf  of  the  plaintiffs,  stated  that  thi 
disposed  to  make  any  concession. 

The  Court  then  made  the  order  to  stay  the  sate,  a 
plaintiffs  should  pay  the  costs  of  the  application ; 
order  to  bear  date  as  of  the  26th  August  I87S. 

The  present  appeal  was  preferred  by  the  Bank 
above  order. 
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lot  sold  subject  to  our  mortgage.     S.  27 1 ,  Act  VIII  of  1859^  does        1873 
lol  apply  to  a  case  like  this  ;  its  operation  is  limited  to  cases  of     i^ank  of 
mnpetition  amougst  rival  creditors.     If  the  judgment  be  cor-         ». 
>iset,  a  mortgagor  will  always  be  able  to  relieve  himself  of  all       Dosh. 
f,  Sidiility  under  his  covenant  by  alienating  the  mortgaged  pro- 
^v|erty.     The    Bank   may    work   either   of  the  decrees  it  has 
.4.fbtained«     Auundolall  can  have  no  equity,  because,  if  he  pays, 
k  would  be  entitled  to  stand  in  the  place  of  the  Bank.     More- 
;  Mm,  till  the  decree  in  the  mortgage  suit  is  drawn  up,  it  is 
L^  iaipossible  to  say   what  equities  there  may   be  between   the 
luties. 

Mr.  Evans  on  the  same  side. — The  effect  of  the  decree  in  the 

'T  Mtttgage  suit  was  to  give  the  purchasers  at  the  Sheriff's  sale 

I  Ae  whole  interest  of  Nundolall  in  the  mortgaged  premises,  but 

tnij  the  equity  of  redemption  of  AnundolalPs  share.     It  would 

i  be  wholly  impossible  to  determine  in  what  shares  Nundolall 

■  lad  Anundolall  were  entitled  to  the  money  paid  into  Court.     If 

ny  equities  existed  between  them,  such  equities  could  only  be 

worked  out  by  themselves ;  the  Court  could  not  work  them  out : 

-  ind,  at  all  events,  it  could  not  do  so  on  a  motion  like   this  made 

a  the  action  upon  the  bill  of  exchange.   Those  equities,  if  raised 

at  all,  should  have  been  raised  in  a  suit  properly  instituted  for 

tliat  purpose.     The  Bank  had  merely  a  right  capable  of  being 

enforced  by  legal   proceedings   against   the   purchaser — Sheikh 

,  Fakeer  Buz  v.    Chutturdaree    Chowdry  (1).  It  had  a  clear  right 

P)  Before  Sir  Richard  Couch,  Kt,        Moonshee  Mahomed  Yoosuff  for  the 

Chief  JtuHce,  and  Justice  Sir  C.  P.    appellant. 

Bobhouse  Barty 

Mr.  R,  E.  Twidale  for  the  respond- 

The  5th  August  1870.  ent. 

SHEIKH    FAKEER     BUX     (Decrkr-        THEJudgment  of  the  Court  was  deli - 
holdkr)  r.  CHUTTURDAREE  CHOW-    vered  by 
D&T  (Judomkht-dbbtob).* 

Couch,  C.J. — I  think  that  s.  271, 
Execution  of  Decree  ^Attachment  by  A,ct  VIII  of  1859,  or  rather  the  pro- 
Mortgagee — Act  VIII  of  1859,  s,  271.    Tiso  in  that  section,  is  intended  to 

* 

*  Miacellaneons  Special  Appeal,  No.  184  of  1870,  against  the  order  of  the  Officiating 
/odge  of  Zilla  Tirhoot,  dated  the  12tli  Febmary  1870,  rerersing  an  order  of  the  Manaif  of 
Koraircrpcre,  dated  the  4th  September  1869. 
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Bank  of 

BENGAL 

V. 
NUNDOl-ALL 

Doss. 


to  attach  the  surplus  sale  proceeds  in  ezecation  of  its  moBey- 
decree — Bolahee  Lai  v.  Chowdhry  Bungsee  Singh  (1). 

Mr.   Phillips  for  the  respondent. — Although  this  suit  wtf 
brought  on  the  bill  of  exchange,  yet,  as  it  was  for  the  same  debt 
which  constituted  the  consideration  for  the  mortgage,  the  qaei*  ' 
tion  may  be  treated  as  though  the  suit  had  in  the  first  imtaiioe 


apply  to  a  case  where  the  property  is 
actually  sold  subject  to  a  mortgage, 
and  where  the  transaction  is  such  that 
the  purchaser  is  buying  the  property 
subject  to  the  mortgage, — where  he  is 
in  fact  only  buying  the  equity  of  re- 
demption which  remains  in  the  judg- 
ment-debtor; and  it  does  not  apply 
to  a  case  where  there  is  merely  the 
right  by  law  in  the  mortgagee  to  enforce 
his  mortgage  against  the  purchaser. 
This  appears  to  have  been  the  view 
taken  by  this  Court  in  Mirza  Futeh 
AH  V.  Gregory  [a).  There  the  Court 
says :  — **It  is  not  equitable  that  the  pur- 
chaser who  purchased  and  paid  for  only 
the  mortgagor's  interest  in  this  property 
should  hold  it  released  from  Gregory's 
lien."  Now  here  it  does  not  appear 
that  the  sale  to  the  purchaser  was  in 
fact  subject  to  the  mortgage.  By  *^  in 
fact"  I  mean  that  it  was  not  so  sub- 
ject by  the  contract  of  sale,  and  there 
was  merely  a  legal  right  existing  which 
might  be  capable  of  being  enforced. 
It  seems  that  a  petition,  which  was 
pri!sented  by  the  present  appellant, 
was  not  taken  notice  of,  and  neither 
in  the  proclamation  of  sale,  nor  in  any 
of  the  sale  proceedings,  is  mention 
made  of  the  existence  of  any  mort- 
gage. Nor  is  there  anything  to  show 
that  only  a  limited  right  of  the  judg- 
ment-debtor was  to  be  sold.  There- 
fore upon  that  construction  of  s.  271, 
I  should  say  that  the  proviso  does  not 
apply  to  the  present  case. 


I  think  there  is  another  gnNui 
upon  which  it  may  be  heldthtttke 
above  section  does  not  apply;  ad 
that  is  this, — that  it  was  codimM 
for  the  present  appellant  to  man  la 
right  as  a  mortgagee,  and  to  briit^liii 
suit  for  the  recoveiy  of  the  mowf  dH 
to  him  upon  the  bond.  He  did  bof 
that  suit,  and  got  a  deczee  for  tke 
money.  It  is  true  that  that  deeree 
says  that  the  execution  shall  ba  bii 
against  the  property  which  wta  pkd^ 
and  afterwards  against  the  penoL 
Nevertheless,  it  is  a  decree  for  ^ 
money  which  was  due  upon  theboad, 
and  I  think  it  was  competent  for  bio 
to  say  *"*•  I  am  content  to  rest  upon  tbe 
decree  which  I  have  obtained,  and 
waive  the  right  which  I  have  as  mort* 
gagee,  and  resting  upon  that  decree^  ^ 
now  seek  to  have  a  share  in  the  9ss\^ 
proceeds  of  sale  under  s.  271."  Itbink 
he  is  entitled  to  do  that  For  botb 
the  reasons  it  seems  to  me  that  tbe 
decision  of  the  Court  below  is  vroag' 
This  view  is  in  accordance  with  tbe 
decision  of  Steer  and  Levinge,  JJ^® 
Ram  Dyal  Banerjee  v.  BowM'* 
Mookerjee  (h). 

We  reverse  the  decision  of  tbe 
lower  Appellate  Court  with  costerf 
this  Court  and  of  the  lower  Appellit^ 
Court,  and  the  order  of  the  first  Cwrt 
will  stand. 


(1)7  W-  R.,  309. 


(a)  6  W.  R.,  Mis.,  13. 


(6)  W.  B.,  Jan.  to  July  1864,  335. 
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en  brought  for  the  mortgage  debt     Now  it  has  been  decided        i873 
er  and  over  aorain  that  a  judorment  on  the  covenant  in  a  mort-     Bank  of 
«e  bond  will  not  entitle  the  mortccagee  to  proceed  against  the         «. 

r-^  -r  *,i      f  I  1.-1         NUNDOLALL 

[uity  of  redemption.   [Pontifex,  J. — All  that  the  cases  decide       doss. 

that  the  mortgagee  cannot  sell  subject  to  his  mortgage^  i,e.y 
at  he  shall  not  sell  the  property  and  at  the  same  time  retain 
s  security.  Moreover^  the  money  is  not  the  same  thing  as  the 
oity  of  redemption.]     The  Bank  never  attached  the  money^ 

attached  the  property ;  and  although  the  sale  was  at  the 
stance  of  another  creditor,  it  Was  for  the  benefit  of  all.     As 

the  mortgagee's  incapacity  to  attach  and  sell  the  equity  of 
demption,  see  «S.  M,  Kamini  Debt  v.  Ramlochan  Sirkar  (1). 
>0UCH,  C.J. — There  the  mortgagee  attached  and  sold  the 
[uity  of  redemption,  whereas  in  the  present  case,  although  the 
Drtgagee  may  be  said  to  have  attached  the  equity  of  redemp- 
>u,  it  was  neither  sold  at  his  instance,  nor  was  he  the  pur- 
^aser.]  No,  but  as  I  have  already  mentioned,  the  sale  enured  for 
6  benefit  of  all  attaching-creditors.  If  at  the  time  of  sale 
e  Bank  had  perfected  the  suit  on  the  mortgage,  the  question 
ight  have  been  different ;   but  as  it  was,  until  the  termination 

the  six  months  during  which  the  mortgagor  is  entitled  to 
deem,  the  Bank  had  no  right  to  the  mon^j.  [Couch,  C.J. — 
hat  is  the  case  according  to  the  practice  in  Bombay.]  I  submit 
at  it  must  be  the  practice  here  also,  for  otherwise  the  mort- 
^ee  could  do  indirectly  what  he  could  not  do  directly,  viz.y  pro- 
«d  against  the  mortgaged  property.  See  further  on  this  point — 
^ojanath  Kundu  Ckowdhry  v.  S.  M.  Gobindmani  Dasi  (2)  and 
^erunjun  Mookerjee  v.  Oopendro  Narain  Deb  (3).  [CouCH, 
-J.— Those  cases  decide  that  the  mortgagee  cannot  attach  and 
U,  but  where  the  attachment  and  sale  are  by  another  creditor, 
^^  reason  for  the  prohibition  does  not  apply.  In  the  case  of 
*^yanath  Kundu  Chowdhry  v.  S.  M,  Gobindmani  Dasi  (2), 
bear,  J.,  doubtless,  contemplated  a  sale  following  the 
tachment.]  If  that  had  been  in  his  contemplation  he  might 
^Te  allowed  the  attachment ;  since  in  a  case  in  which  there  are 

(1)  5  B.  L.  R.,  450.  (2)  4  B.  L.  R.,  O.  C,  83. 

(3)  10  B.  L.  R.,  57. 
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1R78        several  attaching-creditors,  the  sale  might  take  place  under  anj 

Bank  of     one  of  the  attachments ;  but  as  a  matter  of  fact,  Phear,  J.,  denied 

V.  the  mortgagee's  right  to  attach.     The  cases  which  have  been 

Dofls.       cited  show  that  the  mortgagee  cannot  satisfy  his  money  decree 

out  of  the  mortgaged  property  either  directly  or  indirectly. 

[PONTiF£X,  J. — The  mortgagee  is  not  allowed  to  sell,  bectoie 

the  mortgagor  has  a  right  of  redemption ;  but  when  another 

attaching-creditor  sells,  that  right  of  redemption  ceases.]    Asto 

tliat  see  the  observations  of  Norman,  J.,  in  S.  At.  KaminiDdnt 

Ramlochan   Sirkar  (1).     [FoNTiFEX,  J.— S.   271,  Act  VIII 

of  1859,  recognizes  the  mortgagee's  right  to  attach  the  moit* 

gaged  property.]     Not  necessarily;  because  if  the  mortgagee 

attached  other  property  than  the  mortgaged  property,  he  wonU 

still  come  within  tlie  words  of  the  proviso  in  that  section. 

Mr.  Lowe  on  the -same  side. — The  Civil  Procedure  Code 
does  not  contemplate  a  perpetual  attachment  without  power  of 
sale:  but  if  the  mortgagee  be  allowed  to  attach  the  equity  of 
redemption,  the  mortgagor  will  be  prevented  from  raising 
money  by  alienation  of  the  equity  of  redemption,  unless  be  can 
obtain  the  conseut  of  the  mortgagee.  Such  consent  might  or 
might  not  be  given ;  in  the  latter  case  the  attachment  would  be 
perpetual ;  in  the  former  it  would  be  an  instrument  to  compel 
the  mortgagor  to  pay  off  the  mortgage  debt  before  it  was 
legally  due. 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J. — The  ground  upon  which  we  decide  is  shortly 
this :  If  the  Bank,  on  26th  of  May  1873,  instead  of  applying 
for  the  order  which  it  did  apply  for,  had  attached  the  surplo* 
money  which  was  in  Court,  its  proceedings  would  have  been 
regular  under  s.  237  of  Act  VIII  of  1859.  The  equity  of 
redemption  having  been  sold  in  execution  of  decrees  obtained 
by  other  persons,  there  is  no  authority  against  the  right  of  the 
Bank  to  execute  the  decree  which  it  had  obtained  on  the  sur- 

(1)  5  B.  L.  R.,  450,  at  p.  460. 
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pins  remainiDg  after  satisfying  those  decrees,  that  being  the  1^78 
property  of  the  defendants  in  the  suit  on  the  bill  of  exchange,  b^"^' 
The  eases  we  have  been  referred  to  appear  to  me  to  be  author-  ^^  '• 
ikiea  against  a  mortgagee  attaching  and  selling  the  equity  of  i>ob8. 
redemption.  The  reasons  given  in  those  cases  for  the  decision 
!o  not,  I  think,  apply  to  a  mere  attachment  by  the  mortgagee. 
It  may  be  reasonable  that  he  should  be  allowed  to  attach  the 
sqnity  of  redemption  so  as  to  preserve  to  himself  the  right  of 
ibaring  in  the  surplus  if  any  other  creditor  should  attach  and 
)ell  it,  although  it  would  not  be  right  he  should  do  it.  But 
usuming  that  the  authorities  go  so  far  as  to  prevent  an  attach- 
nentby  a  mortgagee,  still,  as  the  Bank  might  have  attached  the 
surplus,  I  think  we  ought  not  to  set  aside  the  order  which  was 
made  on  the  26th  of  May  1873 ;  but  we  ought,  in  declining  to 
set  aside  the  order,  to  impose  on  the  Bank  of  Bengal  terms 
irhich  will  secure  to  the  applicants  Nundolall  Doss  and  Anun- 
lolall  Doss  the  repayment  of  any  surplus  which  may  be  in  the 
lands  of  the  Bank,  or  which  may  remain  in  Court  after  the  Bank 
las  been  satisfied  what  is  due  in  respect  of  its  mortgage.  The 
>e8t  way  of  doing  this  is  that  the  Bank,  instead  of  keeping  the 
nortgage  money  and  interest,  if  it  should  be  received  from  the 
lefendants  in  the  foreclosure  suit,  should  undertake  to  pay  the 
Doney  into  Court  in  the  same  manner  as  it  would  be  paid  in  if 
he  property  should  be  sold. 

The  fact  of  the  order  which  restrains  the  Bank  from  pro- 
6eding  to  sell  the  property  which  was  not  mortgaged  goes  on 
he  same  ground.  The  order  of  the  26th  August  last  is  set 
«ide.  The  money  will  be  paid  into  Court,  whether  the  pro- 
"Crty  is  sold  or  not,  to  be  dealt  with  according  to  the  respective 
ights  of  the  Bank  of  Bengal,  Nundolall  Doss,  and  Anundolall 

>088. 

We  think  the  Bank  ought  to  have  the  costs  of  this  appeal 
Dd  of  the  motion  before  the  original  Court. 

Appeal  allowed. 

Attorneys  for  the  appellants :  Messrs.  Chauntrelly  Knowles, 
id  Roberts. 

Attorney  for  the  respondents :  Baboo  G.  C.  Chunder. 
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ANOTHKR. 

/   Assignee — Act    VIJi  of 
•  .'2\J,ss.  75-49. 

Idth  May  Inst,  instituted  a  suit 

Ts  of  the  firm  of  Pnyne  and  Co., 

e   Bungalow  in  Calcutta,  for  the 

-I.     On   tbe    15th   May,  the  Bank 

order  for    an    attachment    before 

iiire  Code,  under  which  they  attached 

-I  in  and  to  the  Belatee  Bungalow,  \he 

.\Iuy.    The  defendants,  on  the  20th  May, 

:  petition  of  the  Agra  Bank,  and  on  the 

uode  Testing  the  estate  and  effects  of  the 

"  Official  Assignee,  now  moved,  on  notice  to  the 

-  directing  the  release  of  the  attached  property, 

i\  Assignee's  claim  under  the  vesting  order  was 

i«?  claim  of  the  Bank  under  the  attachment.     The 

.  that,  although  an  attachment,  previous  to  the  date 

\ccution  of  a  decree,  confers  on  the  judgment-creditor 

lie  Official  Assignee,  see  Anand  Chandra  Pal  v.  Pau' 

Aga  Mahomed  AH  Shiraji  v.   Judah  (2),  the  law  is 

tachment  before  judgment  under  s.  81  of  the  Civil  Pro- 

' amber  Mundle  t.  Gocool  Doss  Soonderjea   (3),   Ram" 

.'/  Do*9  (4),  and  Oamhle  v.  Bholagir  (5). 

Uneral^  offg.  (Mr.  Paul)^  for  the  Bank  of  Bengal,  admitted 
.idpute  the  Official  Assignee's  claim  to  priority. 

J.,  ordered  the  prohibitory  order  to  be  set  aside,  and  the 
>l  therennder  to  be  released. 

tlic  Official  Assignee:  Mr.  Dignam, 

ir  the  jndgment-creditor :  Messrs.  Chauntrell  &  Co, 

U.,  691.  (4)  1  I.  J.  (N.  S.),  825 ;  S.  C  on  appeal, 

R.,60.  II.  J.  (N.  a),  878. 

(N.  B.),  817.  (5)  2  Bom.  H.  Q  Sep.,  149. 

A— 1 
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Sept.  15. 


for  the  opinion  of  the  High  Coart  :— 

"ThedeAndaotwM,  on  the  18tb  Julj  list,  conTioWd  b« 
Magiitratea  for  infringing  the  proviaiana  of  i.  66,  Beng,  Act  U 
he  had  kept  on  bis  land  Bome  bonea  more  than  twenty-four  boa 
in  ■  proper  receptacle.  The  Beach  Found  bim  guilCj,  and  sent 
a  fine  of  Ri.  10,  and  further  ordered  him  to  remove  thebonei  in 
de&ult  to  paj  a  fine  of  Ri.  2  for  ever^  daj  the  nuisance  contio 

"It  appears  to  ms  thut,  in  aocordance  trith  the  rtiliaga  of  th 
the  cues  of  /n  re  W.  R.  Low  (I)  and  /x  re  Sagar  Datt  (2) 
ofi^h«  conviction  in  bad,  ai  being  in  fact  an  adjadtcation  i 
offence  which  had  not  then  been  committed.  As  such  an  oi 
entire  conriittion,  I  submit  the  proceedings  with  a  view  to  Uu 
ahould  the  High  Court  thinic  this  conns  neceaaary." 

The  opinion  of  the  Court  was  delivered  bj 

Jackson,  J. — We  thinic  it  proper  to  follow  the  preceden 
/b  re  W.  n.  Love  (1).  In  the  case  of /«  r«  Ai^or  Zhiff  (1 
before  it  a  conTiction  before  the  Justices,  regulated  hj  the  I 
which  "  could  not  be  amended." 

We  set  aside  so  much  of  the  order  before  ns  as  ioflicU  a  1 
of  "  Rs,  S  for  every  day  the  nuisance  remains." 


Be/ore  Mr.  Jvttice  Uarkbf  and  Mr.  JntUee  Bi 

HOHQOLA   DOSSBB,    Hotbbr   op    SHOSHKE    BHOOSCIT 

(DartiBnABT)  ».    SARODA  DOBSEB  (Pu»nFV).1 

~  MiMr,  Smtafmimt—Porfy—Otiardin—Crrti/ltaU—Aet  Xi 
Adoption— DeelarvtoTf  Dmtm. 
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not  appeur  the  words  ^  a  minor  *'  were  inserted  after  the  name  **  Sh^wdiee 
ooNin  Kur.*' 

L'he  suit  was  brought  to  set  aside  "  the  allegation  of  the  defendant,  Moagola 
Bsee,  that  her  son,  Shoshee  Bhooaun  Kur,  had  been  adopted  by  Nobokishore 
ir,  ihe.&ther  of  the  plain  tit},  and  had  therefore  inherited  his  property/* 
Ih  settling  the  issues  the  Officiating  Subordinate  Judge  designated  Mongola 
Hee  as  the  guardian  of  the  minor  Shoshee  Bhoosun,  but  the  designation 
tbe  defendant  in  ail  the  other  proceedings,  including  the  decree,  corresponded 
h  that  in  the  plaint  In  the  appeal  to  the  District  Judge^  and  in  the 
)etl  to  the  High  Court,  the  defendant  designated  herself  as  **  mother  and 
iidian  of  Shoshee  Bhoosun,  a  minor/*  There  was  nothing  to  show  iktkt 
i^ob  Dossee  had  obtained  a  certificate  of  guardianship,  or  had  been 
lointed  guardian  ad  litem, 

The  Officiating  Subordinate  Judge  of  Midnapore  decided  the  oas«  ki  ftivof 
the  plaintiff,  and  the  Judge,  on  appeal,  confirmed  his  decree. 

rhe  defendant  then  preferred  a  special  appeal  to  the  High  Court. 

£r.  O,  Oregon/  (with  him  Baboo  Bhowanichum  Dutt)^  for  the  appellant, 
tended  that  Shoshee  fihoosun  ought  to  be  a  party  to  the  suit,  otherwise 
decree  therein  would  not  bind  him.  The  objection  was  not  made  too 
i;  see  Sreemtraiii  MiUer  v.  Sremnutty  KUken  Somtdery  Do§9^e  (1). 

liboo  Doorgamohun  Doss,  for  the  respondent,  urged  that  the  non-joinder 
&e  minor  ought  to  have  been  objected  to  in  the  Court  of  first  instance.    He 

>  properly  represented  by  his  mother,  and  at  all  events  the  decree  was 
d  as  against  Mongola  Dossee. 

)lie  judgment  of  the  Court  was  delivered  by 

UiKBT,  J.  (who,  after  stating  the  fiicts,  continued). — It  is  not  Tttf 
f  to  ascertain  whether  the  plaintiff  originally  intended  this  as  a  suit 
ioBt  Mongola  Dossee  as  guardian  of  the  minor,  or  as  a  suit  against 
Dgoki  Dossee  herself.  It  is  however  now  contended  that  the  suit  was 
ugbt  against  the  minor.  If  that  be  so,  the  proceedings  in  the  first  Court  were 
>nnal  throughont ;  and  even  supposing  that  there  had  been  no  other  objec- 
t  to  them,  it  is  extremely  doubtful  whether  they  would  have  been  valid  as 
uist  the  minor.  In  all  suits  in  which  the  minor  is  concerned,  the  minoit 
;ht  to  be  himself  the  defendant,  and  to  be  so  described ;  some  other  person 
^  named  as  his  guardian  in  the  suit.  That  is  the  form  pointed  out  in  an 
^gous  case  by  Beng.  Act  IV  of  1870,  s.  69,  and  is  in  accordance 
l>  Well-known  practice.  But  further  than  this,  it  nowhere  appears  upon  thd 
i>nl  that  Mongola  Dossee  is  the  certificated  guardian  of  this  minor,  or  that 
Us  been  allowed  to  defend  this  suit  under  the  provisions  of  s.  3  of 

>  XL  of  18^8.  It  is  impossible  therefore  to  treat  tliis  as  a  ituit  iigaikist 
ttiaor. 

(1)  11B.L.  B^tiTi^atpim* 
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It  18  contended,  howcTer,  that  it  may  be  treated  as  a  suit  against  Mongok 
Dossee  herself,  and  that  it  is  at  any  rate  a  good  declaratory  decree  against  ber. 
It  is  somewhat  strange  to  argue  that  a  decree  is  good  as  against  a  penon 
whom  the  plaintiff  did  not  intend  to  sae ;  but  apart  from  that,  we  think  no 
suit  to  make  any  declaration  as  to  this  adoption  could  be  brought  against  tnj 
other  person  than  the  adopted  son  himself. 

If  any  such  declaration  ought  to  be  made  at  all,  it  ought  to  be  made  m 
a  suit  in  which  the  minor  is  defendant.  It  is  something  quite  novel  to  attempt 
to  bring  a  suit  for  the  simple  purpose  of  declaring  the  rights  of  persona  wiio 
are  not  parties  to  the  suit.  Such  a  proceeding  we  consider  altogetkcr 
improper,  and  we  think  that  we  ought  to  discountenance  it  by  deciding  that 
no  such  suit  will  lie,  and  that  the  decree  of  the  Moonsiff,  as  well  as  tlie  oider 
of  the  District  Judge  affirming  the  same,  be  set  aside.  The  appeal  has  been 
in  a  manner  successful ;  but  as  the  objection  was  not  taken  below,  tben  wifl 
be  no  order  as  to  costs. 


1878 
8epi,  2. 


Be/are  Mr.  Justice  Pontifex, 

In  re  6HASSEERAM,  an  Insolveht. 

Taxatum—  Commission,  Charge  by  Judicial  Officer  for  exeeuting'^OmKf' 

Fees — Insolvent  Court — Practice. 

In  the  course  of  the  proceedings  in  this  insolvency,  the  Official  Assignee,  Mr. 
A.  B.  Miller,  obtained,  on  the  12th  February  1872,  a  rule  nisi  calling  (m  one 
Dabee  Persaud,  alleged  to  have  been  gomasta  to  the  insolvent,  to  show  eaaie 
why  he  should  not  hand  over  and  pay  to  the  Official  Assignee  certain  goods 
and  moneys  claimed  as  part  of  the  insolveufs  estate.     Dabee  Persaud,  with  a 
view  to  showing  cause,  applied  for  a  commission  directed  to  the  Judge  of 
Agra  as   Commissioner  to   examine  certain  witnesses   on   his  behalf.  TIm 
commission  duly  issued,   but  the  Judge  of  Agra  refused  to  execute  it,  except 
on  being  paid   in   the  first  instance  a  fee  of  five  gold  mohurs  for  each  sittiog 
under  the  commission,  and  Dabee  Persaud   was  accordingly   obliged  to  {»/ 
such  fees,   the  total  of  which  amounted  to  Rs.- 595.     On  cause  being  tbowa 
the  rule  nisi  of  the   12th  February   1872  was  discharged,   and  Mr.  MiUtf 
was  ordered  to  pay  Dabee  Persaud's  costs  of  appearing  to  show  cause,  indad- 
ing  his  costs  of  the  commission. 

Upon  the  taxation  of  the  bill  of  costs  as  between  party  and  party,  the  Ta« 
ing  Officer  disallowed  the  sum  of  Rs.  595  paid  by  Dabee  Persaud  to  the  Judge 
of  Agra  for  the  exej3ution  of  the  commission,  and  allowed  a  brief  fee  of 
ten  gold  mohurs,  and  two  additional  fees  of  ten  gold  mohurs  each,  to  ^ 
senior  Counsel  for  Dabee  Persaud. 

Exceptions  to  this  taxation  were  filed  by  both  parties ;  but  the  Taxing  Office 
over  ruled  the  objections,  on  the  ground,  as  regarded  the  Rs.  566  paid  ^ 
the  Judge  of  Agia,  that  a  judicial  officer  is  not  entitled  to  charge  for  ezecatiPg 
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ommission ;  see  a  minute  of  Sir  Barnes  Peacock's,  in  which  two  other         1873 


dges  (the  late  Norman,  J.,  and  Phear,  J.)  concurred  (1).     He  intimated  in         In  re 

iclosion  that  Dabee  Persaud  might  have   obtained  the  directions  of  the  ®"a*8bbram. 

tohent  Court  before  complying  with  the  demand  of  the  Judge  of  Agra ;  and 

ras  still  open  to  him  to  take  such  steps  as  he  might  be  advised  for  a  refund. 

)n  the  question  of  the  allowance  to  the  senior  Counsel  of  a  brief  fee,  and 

)  additional  fees  of  ten  gold  mohurs  each,  the  Taxing  Officer  said : — "  It  is 

itended  that  not  more  than  half  the  amount  should  have  been  allowed  as 

ireen  partj  and  party.    A  fee   of  ten  gold  mohurs  may  be  considered  as 

laximnm  fee  to  be  allowed  to  Counsel  for  appearing  in  the  Insolvent  Court. 

the  present  case  it  did  not  seem  to  afiord  more  than  adequate  remuneration, 

log  regard  to  the  nature  of  the  case.    It  should  be  mentioned  that  the 


1)  The  minute  in  question  dated  8rd  June  II  not,  the  attorney  who  sent  the  commission 

5  was  appended  by  Peacock,  C.  J.,  to  a  should  be  called  upon  to  show  cause  why 

renoe  by  the  Officiating  Registrar  of  the  he  should  not  pay  the  money ;  unless  upon 

;h  Court  asking  for  the  opinion  of  the  application  by  the  Registrar,  he  will  under- 

irt  IS  to  the  manner  in  which  the  costs  take  to  settle  the  amount 

expenses  of    executing   commissions  The  learned  Judges,  who  usually  exercise 

ing  from  the  High    Court  should   be  original  jarisdiction,  should  be  consulted  as 

rided  for,  and  was  as  follows : —  to  this  before  anything  is  done.    For  this 

It  ippears  to  me  that  the  difficulty  is  in  purpose  it  should  be  circulated  to  them.*' 

Coort's  remitting  the  money.   If  an  order  (Sd.)    B.  PEACOCK, 
made,  under  s.  182,  Act  YIII  of  1859, 

s  reasonifble  sum  be  paid  into  Court  by  The   minute   was    accordingly    sent   to 

party  at  whose  instance  the  commission  Norman  and  Phear,  JJ.,  who  concurred  in 

med  to  cover    the  expenses  thereof,  I  the  course  therein  proposed  to  be  adopted 

k  it  would  be  advisable  to  add  a  note  "with  the  following  remarks  :— 

he  foot  of  the  commission,  sUting  that  **  I  think  that  this  is  the  best   mode  of 

Commissioner   shall   not  be  bound  to  dealing  with  the    difficulties    which  have 

mte  the  same,  unless  such  a  sum  as  the  arisen.    I- have  lately  ordered  deposits  to  be 

unittioner    shall    think    reasonable  be  made,  or  the  attorney  to  undertake  to  pay  the 

wiled  with  the  Commissioner    for  the  expenses.    But  the  objection  to  that  course 

enses  [of  executing  the  same,  and  also]  is  that  the  attorney  has  often  no  means  of 

wmmoning  the  witnesses,  and  defraying  ascertaining  what  the  expenses  are  likely  to 

r  travelling  and  other  expenses.    If  the  be." 

niision  be  issaed  to  a  Court  of  Justice,  /q^  )    J    P   NORMAN 
)ther  office,  not  entitled  to  charge  for 

!Qtiog   the  commission,  the    words  in  "I  have  lately  made  it  a  condition  of  the 

kets  may  be  omitted.  commission  issuing  that  the  attorneys  of  the 

I  a  general  rule,  the  commission  under  parties  become  respectively  liable  for  the 

76,   Act    VIII  of   1869,  would    issue  expenses  which  flow  from  the  execution  of 

be  Court  within  whose  jurisdiction  the  their  portions  respectively  of  the  commis- 

ess  may  reside,  and  which  can  most  con-  sion  ;  and  I  have  directed  a  memorandum  to 

sntly  execute  the  same,  in  which  case  I  be  inserted  in  the  commission  to  the  effect 

Bbend  no  fee  would  be  paid  to  the  Court  ^bat  the  Commissioner  may  refuse  to  enter 

Dting  it.  VL^ou.  it  until  his  charges  and  expenses  are 

(resume  that  the  money  mentioned  in  Prepaid  him.    I  am  inclined  to  think  that 

•  No.  81  of  1864,  dated  July  8th,  from  this  is  the  least  cumbersome  mode  of  obviat- 

r  Jylche,  has  been  paid,  and  that  the  ">«  ^e  subject  of  complaint" 

was  merely  sent  up  as  an  example.  (Sd.)    J.  B.  PHKAB, 
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1879         &e  to  which  exception  hu  been  made  it  not  more  than  was  paid  by  the  Officii 

•       inr€        Assignee  to  his  own  senior  Counsel" 

GuABBBBBAM.  Dabco  Persaud  thereupon,  with  Mr.  Mill^*s  consent,  petitioned  the  Com 
that  the  exceptions  filed  respectirelj  on  behalf  of  himself  and  of  Mr.  Miller  t* 
the  taxation  of  his  bill  of  costs  might  be  set  down  for  argument,  aod  ti> 
matter  accordingly  now  came  on  for  hearing. 

Mr.  W.  Jackson  for  Dabee  Persaud.—  In  disallowing  the  charge  of  ezecadoi 
the  commission,  the  Taxing  Oilicer  has  entirely  relied  on  the  minute  of  Sii 
Hames  PeacocI^ ;  but  the  rule  therein  laid  down  is  not  applicable  to  the  Coorl 
at  Agra.  The  fees  to  the  senior  Counsel  were  rightly  allowed :  the  Tixioj 
Officer  has  a  discretion  in  such  matters ;  he  finds,  as  a  fact,  that  these  fees  wen 
reasonable,  and  the  Court  will  not  interfere,  Marshall  on  Costs,  p.  827. 
Moreover,  a  similar  fee  was  paid  by  the  other  side  to  their  senior  Counsel 

Mr.  Irigram  for  A.  B.  Miller.— The  Judge  at  Agra  was  bound  to  ezecati 
this  commission ;  and  it  would  be  contrary  to  public  policy  to  pay  him  for  ik 
he  was  bound  to  do.  The  ite^  to  the  senior  Counsel  were  exce«ire.  i 
client  may  give  his  Counsel  any  fee  he  may  choose,  but  it  is  another  ibio^  to 
ask  the  other  side  to  pay  it ;  that  is  the  principle  on  which  the  Taxing  Offieei 
has  gone,  and  it  is  clearly  wrong. 

Mr.  Jackson  in  reply. 

PoMTiFEX,  J.— It  was  under  the  order  of  this  Court  that  the  couunission  ii 
question  was  issued ;  and  a  subsequent  order  contains  a  direction  for  the  pajD^ 
of  the  costs  of  the  commission.  I  do  not  think  a  judicial  officer  at  Agn  > 
bound  to  execute  commissions  issuing  from  the  Court  for  the  Relief  of  Iiuol 
yent  Debtors  without  making  a  charge  for  so  doing.  With  respect  tola 
amount  of  the  charge  to  be  allowed,  that  is  a  matter  for  the  Taxing  Offiotf  t 
consider,  and  depends  on  his  discretion.  If  the  judicial  officer  in  the  prcKD 
case  acted  improperly  in  requiring  or  accepting  payment  fi:>r  the  executioo  ( 
the  commission,  that  impropriety  is  a  matter  between  him' and  the  Goferufflea 
and  not  between  him  and  the  parties  to  the  commission. 

With  regard  to  the  fee  of  ten  gold  mohurs,  I  do  not  think  it  would  be 
correct  principle  for  the  Taxing  Officer  to  measure  the  amount  to  be  allowed  b 
the  amount  which  the  Official  Assignee  had  paid  his  senior  Counsel.  The  qa^ 
tion  for  the  Taxing  Officer  to  consider  is  what  was  the  fair  and  reasonable  ii 
to  be  allowed  for  Counsel,  regard  being  had  to  the  nature  and  circuiiwta&e< 
of  the  case. 

With  these  directions  the  matter  will  go  back  to  Mr.  BelchambexSi  CoK 
of  the  present  application  will  be  reserved. 

Attorney  for  Dabee  Persaud  i  Mr.  Gregory , 

Attorney  for  A«  B.  Miller:  Mr.  Dignam, 
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Before  Mr.  Justice  Macpherson. 
JALEERAM  ».  CHUNDER  COOMAREB  DOSSEE  and  others. 
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Hortg&gor  and  Mortgagee — Sale  of  mortgaged  Properties  in   Execution  of     ^''^J* 
Decree -^Purchase    by    Mortgagee — Parties    to  join  in  the    Conveyance 


Where  t  mortgagee  becomes  the  purchaser  of  property  sold  under  a  decree  for  sale 
bUioed  by  him  on  his  mortgage,  it  is  not  necessary  that  the  mortgagor  should  join  in 
11  eooreyaoce  of  the  property  to  the  mortgagee. 

Thb  plaintiff,  a  mortgagee,  under  a  mortgage  in  the  English  form,  having 
btained  a  decree  for  an  account  and  sale  of  the  mortgaged  premises,  with  the 
nud  directions  that  all  proper  parties  should  join  in  the  conveyance,  and 
iTing  obtained  liberty  to  bid,  became  the  purchaser  at  the  sale.  The  defend- 
ati,  the  mortgagors,  objected  to  execute  the  conveyance  to  him,  and  he  tbere- 
poa  called  upon  the  Registrar  to  certify  who  were  proper  parties  to  join  in 
le  conveyance.  The  Registrar  refused  to  certify  that  the  mortgagors  were 
roper  parties,  and  the  plaintiff,  upon  notice  to  the  defendants,  now  moved  for 
I  order  that  the  Registrar  should  certify  who  were  the  proper  parties  to  join 
1  the  conveyance,  that  he  should  settle  the  same,  and  that  the  defendants 
loold  execute  it  when  so  settled,  or,  in  their  default,  that  the  Registrar  should 
tecnte  it  in  their  names,  and  on  their  behalf. 

Annexed  to  an  affidavit  filed  by  him  in  support  of  his  application  was  a 
ioQte  by  the  Registrar,  stating  the  grounds  of  his  refusal,  wherein  he  observ- 
Ithat,  although  it  had  always  been  the  practice  here  to  require  the  mortgagor 
joEn  in  the  conveyance  when  the  purchaser  was  a  third  party,  or  to  execute  a 
lease  of  the  equity  of  redemption  when  the  mortgagee  was  the  purchaser, 
t  the  practice  was  at  variance  with  the  practice  in  England,  and  was,  more- 
er,  attended  with  considerable  expense,  especially  when  the  mortgagor,  as 
lally  happened,  was  recalcitrant.  After  referring  to  numerous  authorities 
istrating  the  English  practice,  the  Registrar  concluded  as  follows:  — 
n  the  present  case  the  equitable  estate  which  was  in  the  mortgagors  has  now 
ted  in  the  mortgagee  as  a  purchaser  under  a  decree  of  this  Court,  in 
lition  to  the  legal  estate  which  was  already  in  him.  This  completes 
title,  and,  therefore,   nothing  further  is  required.** 

^r.  R.  Allen,  for  the  plaintiff,  while  admitting  that,  on  a  sale  under  a 
iree  of  the  Court  of  Chancery  in  England,  the  purchaser  was  not  enti- 
1  to  the  concurrence  of  any  persons,  being  parties  to  the  suit,  or  other- 
«  bound  by  the  proceedings  therein,  whose  interests  were  merely 
litable,  observed  that,  in  consequence  of  a  different  practice  having 
availed  in  this  country  through  a  Ion?  course  of  years,  it  became  necessary 
obtain  a  distinot  ruling  of  the  Court  in  order  to  perfect  the  pUintiii^B  tlUe. 
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Jalbbrak 

V. 

Chuiidbr 
cookarbe 

DO68BB. 


The  learned  Counsel  referred  to  the  following  cases  :-*/ii  At  MatUr  of  WiU 
liams*  Estate  (1),  Keatmge  ▼.  Keatinge  (2),  Webber  v.  Jones  (8),  CoU  y.  3e»- 
ell  (4),  and  Lechmere  v.  Clamp  (5). 

The  defendants  did  not  appear. 

Cur.  add,  nU. 

Macphbbson,  J. — This  is  a  case  of  a  mortgage  in  the  English  form.  The 
mortgngee,  plaintiff  in  this  suit,  got  leave  to  bid  at  the  sale  held  imder 
the  decree  which  he  obtained,  and  he  has  been  declared  the  purchaser.  Tin 
equitable  estate  which  remained  in  the  mortgagor  has  passed  to  him  under  tin 
decree  and  sale,  and  he,  under  his  mortgage,  already  had  the  legal  estite. 

It  appears  to  me  that,  under  such  circumstances,  the  practice  which  hai 
prevailed  here  is  wrong ;  it  is  causing  additional  trouble  and  expense,  witliost 
being  of  any  real  benefit ;  for  the  title  of  the  purchaser  is  complete  witlioat 
the  mortgagor  joining  in  the  conveyance.  Therefore  I  think  the  Regiitnr  if 
right  in  the  view  which  he  has  expressed.  1  have  consulted  the  Chief  Justice 
on  the  matter,  and  he  is  of  the  same  opinion. 

Attorney  for  the  plaintiff :  Mr.  C.  D.  Linton, 


1878 
Sept,  li 


Be/ore  Mr,  Justice  MarKby  and  Mr,  Justice  Birch, 

RAJAH  NILMONEY  SING  DEO  (Plaiktipf)  v,  CHINIBAS 
MAHANTI  AND  OTHERS  (Dbfbndants).* 

Judgments^   Copies  of^  Delay  in  furnishing — Act   VIII  of  1859,  t.  ^^^ 

Admission  of  Special  Appeal, 

In  this  case  the  plaintiff  had  applied  to  the  Court  of  the  Judicial  ComDii* 
si  oner  of  Chota  Nagpore  for  the  admission  of  a  special  appeal,  which  applica- 
tion was  refused  on  the  ground  that  the  time  for  the  admission  of  the  »pp«" 
had  expired.  It  appeared  that  the  plaintiff  had  applied  for  a  copy  of  the 
judgment  and  decree  which  had  been  refused  him  on  the  ground  that  he  hw 
not  put  in  a  sufficient  quantity  of  blank  papers  for  copies. 

From  the  decision  of  the  Judicial  Commissioner  the  plaintiff*  now  appealed 
to  the  High  Court. 

Baboo  Bhowanee  Chum  Dutt  for  the  appellant. 

No  one  appeared  for  the  respondents. 

♦  Application  for  admission  of  special  appeal,  from  a  decision  passed  by  the  Joaic* 
Commissioner  of  ChoU  Nagpore,  dated  the  7th  May  1873,  affirming  a  decision  of  tk« 
Assistant  Commissioner  of  Manbboom,  dated  the  13th  January  1878. 


(1)  6  DeG.  &  Sm.,  515. 

(2)  6Ir.  £q.  Rep.,  48. 
(8)    M,li2, 


(4)  17  Sim.,  40. 

(5)  81Beav.,  578. 
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le  jadgment  of  the  Court  was  delivered  hy 

iSKBT,  J. — We  think  that  this  appeal  must  be  admitted.  There  appears 
TO  been  some  delay  in  delivering  out  the  copy  of  the  decree  and  of  the 
neot  owing  to  the  appellant  not  having  put  in  sufficient  quantity  of  blank 
ra  required  for  copies.  But  in  point  of  law  the  Judicial  Commissioner 
not  justified  in  delaying  the  giving  of  the  copies  until  the  blank  papers 
pat  in  by  the  applicant;  because  s.  198  of  Act  VIII  of  1859  requires 
certified  copies  of  the  decree  and  judgment  shall  be  furnished  to  the 
es  on  the  production  of  the  necessary  stamps ;  and  by  a  Resolution  of 
Court  dated  the  6th  July  1872  (1),  which  has  been  circulated  to  the 
ict  Judges  and  Judicial  Commissioners,  it  is  pointed  out  that,  when 
M  are  put  in  by  a  party  to  the  suit  as  required  by  s.  198,  a  copy  of  the 
e  and  judgment  must  be  furnished  to  him  without  fiirther  costs.  It  was 
y  the  intention  of  the  Legislature  that  the  stamp  should  coTer  all  the 
of  giving  the  copies  asked  for.  The  result  is  that  the  delay  was  entirely 
r  to  the  act  of  the  Court,  and  not  to  the  default  of  the  appellant, 
e  appeal  must  be  admitted. 


1878 


Kajaa 

NiLMONBT 

SiNo  Dbg 

p. 
Grimibas 
Mahamti. 


Be/ore  Mr.  Justice  L.  S.  Jackson  and  Mr.  Justice  Mitter, 

JUNDO  COOMAR  MOOKERJEE  (Dbcbeb-holdeb)  v.  ISSUR 
OHUNDER  BHUTTACHARJEE  (Jddgmbnt-dbbtob).* 

ation-^Act  IXof  1871,  s.  1,  §r  Sched,  11,  No.  IG7 ^Application  for 

JExecution  of  Decree. 

IS  was  an  application  made  on  the  13th  of  May  1872  for  execution  of  a 
&  passed  on  the  13th  May  1869.  The  lower  Appellate  Court  held  that 
tion  was  barred  by  the  Limitation  Act  (IX  of  1871),  and  the  decree- 
r  then  appealed  to  the  High  Court. 

boo  Bungshee  Dhur  Sen  for  the  appellant  contended  that,  inasmuch  as 
lit  was  instituted  before  the  1st  of  April  1873,  the  case  was  governed  by 
d  law,  as  by  s.  1  of  Act  IX  of  1871,  Parts  ii  and  iii  of  the  Act  are  not 
ply  to  suits  instituted  before  that  date  (2),  and  that  the  application 
fore  was  in  time.  [Jackson,  J. — The  operation  of  the  Act  is  restricted 
as  regards  suits,  not  as  regards  appeals  and  applications ;  see  s.  4  of  the 
where  the  words  used  are  difierent  from  those  used  in  s.  1.] 

iscellaneoos  Special  Appeal,  No.  158,  against  the  order  of  the  Jadge  of  Zilla 
s,  dated  the  2l8t  February  1873,  reversing  an  order  of  the  Monsif  of  Khoolnia 
the  7th  September  1872. 

9  B.  L.  R.,  H.  C.  Rules,  Ac,  19.  July  1871,  but  that  nothing  conUined  in 

S.  1,  Act  IX  of  1871,  provides  that  ss.  2  and  8,  or  in  Parts  ii  and  iii,  shall  apply 
:t  shall  come  into  force  on  the  Ist  of    to  soita  institnted  before  the  Ist  April  1873. 

A— 2 
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1873  Mr.  H.  E,  Mendes  for  the  respondent  was  not  called  upon. 

NUNOO 

mS!^?wkb        '^^^  judgment  of  the  Court  was  delivered  by 
r. 

Chuhdbr  Jackson,  J. — The  decree  in  this  case  was  passed  on  the  13ih  May  1869.  The 
Bhuttachab-  present  application  was  made  on  the  13th  May  1872.  It  was  therefore  n 
application  made  after  the  Limitation  Act  (IX  of  1871)  had  come  into  httt 
It  is  not  protected  by  the  terms  of  s.  1  of  the  Act,  therefore  No.  167  of  tba 
second  schedule  of  the  Act  applies ;  and  as  the  application  ought  to  hive  beet 
made  within  three  years,  the  period  beginning  to  run  from  the  date  of  tl» 
decree,  it  ought  to  have  been  made  on  or  before  the  12th  May,  when  the  dine 
years  had  expired.  The  present  application  is  consequently  baired,  ind  tke 
appeal  is  dismissed  with  costs. 


JBB. 


Before  Mr.  Jwtice  Jackson  and  Mr,  Juitice  MiUer. 

107JI  SARBOBEE  KANTO  BHUTTACHARJEE  (onk  of  thb  Dbfendahts)  v.  ANADTA 

j^ne2i,  KANTO  BHUTTACHARJEE  (Plaiotipp).* 

Arhitration^Appeal—Act  VIII  of  1869,  8.  325  (1). 

Thb  facts  of  the  case  are  sufficiently  stated  in  the  judgment  of  the  Coort 

Baboo  Hem  Chunder  Banerjee  (Baboo  Doorga  Mohan  Do$$  with  1ud)i 
for  the  respondent,  took  the  preliminary  objection  that  by  s.  325,  Act  YUI 
of  1859,  no  appeal  would  be  in  this  case. 

Baboo  Hurry  Mohun  ChncherhuUy  for  the  appellant. — The  award  is  incoB' 
plete  and  does  not  decide  all  the  matters  referred.  The  arbitrators  ooglit  to 
have  decided  on  all  the  issues  submitted  to  them.  Where  there  is  no  good 
award  an  appeal  lies  —  Sashti  Charon  Chatterfee  ▼.  Tarak  Chmdn^ 
ChaUerjee  (2). 

Jackson,  J.— The  suit  before  the  Munsif  related  to  two  items  claimed  by 
the  plaintiff,  one  being  a  piece  of  land  which  he  claimed  as  his  own,  and  the 
other  a  right  of  way  which  he  asserted  over  the  defendant's  land.  It  Vji^ 
that  seven  issues  were  fixed  in  the  Munsifs  Court  for  the  determination  of  thtfs 
questions.  The  parties  then  agreed  to  refer  the  matter  to  arbitration,  and  tbe 
suit  was  accordingly  referred  to  three  arbitrators.  What  is  material  wb* 
noted  here  is  that  the  arbitrators  in  coming  to  an  award  took  up  specificiD/ 
some  of  the  issues  framed  in  the  MunsiTs  Court,  and  declined  to  enter  ioto 

♦  Special  Appeal,  No.  322  o!  1873,  from  a  decree  of  the  Jadge  of  Nnddea,  dated  tin 
10th  September  1872,  affirming  a  decree  of  the  Sadder  Miinail  of  that  district,  if^ 
the  29th  December  1870. 

(1)  See  Gunga  Narain  Ghost  v.  Ram  Chand  GhoH^  Ofi(e,  p.  48. 

(2)  8  B.  L.  li.,  315. 
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n.  But  thej  determined  the  two  matters  in  israe  between  the  parties, 
having  so  determined  them,  and  the  award  having  been  signed  bj  all  the 
!  arbitrators,  two  of  them  appear  to  have  subjoined  a  suggestion  in  respect 
e  questions  which  had  been  determined  by  them,  to  the  effect  that  if  the 
dant  would  construct  a  certain  pucka  drain,  the  necessity  for  carrying 
iie  award  might  not  arise  as  the  plaintiff  would  then  suffer  no  injury. 
SInnsif,  on  receiving  this  award,  dealt  with  the  suggestion  so  added  as 
isage,  and  he  gave  the  plaintiff  a  decree  in  accordance  with  the  award 
1  by  the  three  arbitrators.  The  defendant  appealed  to  the  District 
;  aflcr  having  first  unsuccessfully  applied  to  the  Munsif  for  a  review  of 
dgment.  In  appeal  he  contended  that  the  award  was  not  a  legal  award, 
le  sought  to  have  the  decree  of  the  Court  below  set  aside.  The  Judg« 
that  the  decree  was  in  accordance  with  the  award,  and  he  considered 
ilf  precluded  by  the  terms  of  s.  325  of  the  Civil  Procedure  Code  from 
bing  the  decision  of  the  Court  below.  It  is  contended  here  in  special 
X  that  the  award  was  incomplete,  because  the  seventh  issue  was  not 
sd,  and  also  that  the  decree  is  not  in  accordance  with  the  award,  because 
s  not  embody  the  final  suggestion  of  two  out  of  the  three  arbitrators, 
by  8.  325  it  is  provided: — "If  the  Court  shall  not  see  cause  to  remit 
iward,  or  any  of  the  matters  referred  to  arbitration,  for  reconsidera- 
in  the  manner  aforesaid,  and  if  no  application  shall  have  been  made  to  set 
the  award,  or  if  the  Court  shall  have  refused  such  application,  the  Court 
proceed  to  pass  judgment  according  to  the  award,  or  according  to  its  own 
m  on  the  special  case,  if  the  award  shall  have  been  submitted  to  it  in  the 
of  special  case ;  and  upon  the  judgment  which  shall  be  so  ^iven,  decree 
follow,  and  shall  be  carried  into  execution  in  the  same  manner  as  other 
es  of  the  Court.  In  every  case  in  which  judgment  shall  be  given  according 
le  award,  the  judgment  shall  be  final.**  It  is  therefore  the  Court  of  first 
3ce  which  determines — and  it  has  full  discretion  in  the  matter — whether  it 
or  will  not  remit  the  award  for  reconsideration,  or  set  aside  the  award  for 
of  the  reasons  stated  in  s.  324,  and  if  it  shall  not  see  cause  so  to  do, 
ill  proceed  to  pass  judgment  according  to  the  award,  and  where  it  has  so 
d  judgment,  the  judgment  is  final.  It  seems  to  me  in  this  case  that  not 
iy  did  the  Munsif  refuse  to  remit  or  to  set  aside  the  award,  but  he  did  so  for 
good  reasons.  That  being  so,  the  judgment  is  in  every  sense  final,  and 
District  Judge  was  quite  right  in  holding  that  he  had  no  authority  to 
fere  with  that  judgfnent  in  appeal. 

le  special  appeal  is  dismissed  with  costs. 
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Before  Mr,  Justice  Pantifex. 

1874  BUTLER  v,  LLOTD. 

Feby.  19. 

Act   Vlllof  lS59,e.  2Sl^Bad  Faith^Arrest  in   Execution  of  Deerte^ 

Application  for  Discharge. 


Thb  defendant,  who  had  been  arrested  in  execation  of  a  decree  for  mooef 
obtained  by  the  plaintiff,  applied  for  his  discharge  on  the  ground  that  be  bad 
no  present  means  of  satisfying  the  decree. 

Mr.  Louje,  on  behalf  of  the  plaintiff,  opposed  the  application.  He  propofed 
to  show  that  the  debt  in  respect  of  which  the  decree  was  obtained  aroae  ootof 
a  breach  of  trust  committed  bj  the  defendant,  and  that  therefore  he  bad  beet 
guilty  of  such  an  act  of  bad  faith  as  disentitled  him  to  be  discbai;^ 
The  word3  ''bad  faith"  in  s.  281,  Act  VUI  of  1859,  had  receiTed difomi 
interpretations.  Phear,  J.,  in  In  re  Soopersaud  ( 1 ),  in  a  considered  judgneat, 
held  that  the  acts  of  bad  faith  referred  to  in  the  section  included  actsof  bad&ilk 
committed  in  incurring  the  liability,  and  thb  was  followed  by  Norman,  J^  i> 
Smith  Y.  Boggs  (2) ;  see  also  Passmore  y.  The  Calcutta  Docking  Co,  (3). 
A  contrary  opinion  was  expressed  by  Macpherson,  J.,  in  in  re  a  Prisomr  (i), 
and  again  in  Oriental  Bank  y.  Manimadhab  Sen  (5),  and  this  view  itf 
also  taken  by  Paul,  J.,  in  In  re  Ourudas  Bose  (6).  Phear,  J.,  is  said  to 
hsYe  altered  his  opinion  in  a  case  of  Jadu  Charon  Johanis  y.  GuMgeM 
Pauly  which,  however,  b  not  reported. 

Mr.  Branson  for  the  defendant. — The  balance  of  authorities  is  in  (aror  of 
the  Yiew  taken  by  Macpherson,  J.  The  words  of  s.  28 1  clearly  ahow  tbat  A* 
acts  of  bad  faith  referred  to  are  acts  done  for  the  purpose  of  obtainio^  the 
(discharge. 

PoKTiFEX,  J. — If  there  were  no  conflict  of  authority,  I  should  hare  bad  w> 
difficulty  in  following  Macpherson,  J.*s  interpretation  of  this  section.  The 
last  three  decisions  on  the  section  are  those  of  Macpherson,  Paul,  tf" 
Norman,  J  J.  Norman,  J.,  does  not  decide  the  point ;  and  Paul,  J.,  foD*** 
Macpherson,  J.,  who  adheres  to  his  former  decision  that  no  bad  faitb,  exc«P* 
bad  faith  in  respect  of  the  application,  can  be  gone  into,  and  I  agree  «i" 
him  (7). 

Attorneys  for  the  plaintiff:  Messrs.  BemerSj  Sanderson,  and  UpUm. 
Attorney  for  the  respondent :  Baboo  Bolye  Chund  DutL 

0)  2  I.  J.,  N.  S.,  91.  mcnt.    His    Lordship  stated   that  h«  ^ 

(2)  5  B.  L.  R.,  App.,  22.  mentioned  the  point  to  Phear,  J.,  who  »«» 

(8)  Bourke's  Rep.,  Pt.  VII,  74.  that  to  the  best  of  his  recollection  h«  b>* 

(4)  1  I.  J.,  N.  S.,  8.  decided  a  case  in  accordance  with  the  ^ 

(5)  8  B.  L.  R.,  App.,  14.  of  Macpherson,  J.,  subsequently  to  the  <•• 

(6)  7  B.  L.  R.,  App.,  23.  of  In  re  Soopersaud  (2  I.  J^  N.  S.,  9i)> 

(7)  After    delivering    the  above   judg- 
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Before  Mr,  Justice  Pontifex, 

BROOKE  r.  SURDYAL  and  another. 

Xrhitration — Agreement  to  refer — Refusal  of  Arbitrator  to  act — Act    VIII 

of  1859,  ss.  319  ^  326. 

Where  parties  had  ezecated  a  deed  agreeing  to  refer  all  matters  in  dispute  to  the 
rintntion  of  three  persons,  and  one  of  the  arbitrators  refused  to  continue  to  act,  and  the 
ther  two  consequently  refused  to  proceed  with  the  reference,  the  Court  refused  to  order 
be  agreement  to  be  filed  in  Court. 

Iv  this  case  a  rule  had  been  issued  calling  on  the  defendants  to  show  cause 
rhj  a  certain  agreement,  by  which  the  parties  had  consented  to  refer  all 
utters  ui  dispute  between  them  to  three  arbitrators  therein  named,  should 
ot  be  filed  in  Court  The  deed,  which  was  duly  signed  and  executed  by  the 
irties  thereto,  provided  that  the  award  was  to  be  the  award  of  tlie  three 
rbitrators  therein  named,  but  no  provision  was  made  for  a  difference  of 
pbion  between  the  arbitrators,  or  for  the  appointment  of  an  umpire,  or  of 
^  arbitrators  in  case  any  of  the  arbitrators  thereby  appointed  should 
iAus  or  become  incapable  to  act.  The  award  was  to  be  made  by  the  8th  of 
elMmary,  but  it  was  admittted  that  the  time  had  been  extended  by  the 
bitratora  under  a  provision  in  that  behalf  On  the  20th  February,  in  reply 
a  letter  from  the  defendants*  attorneys,  Mr.  Moncriefi*,  one  of  the  arbitrators, 
S>nned  them  that  Mr.  Betts,  another  arbitrator,  refused  to  act,  and 
^fore  the  arbitration  was  at  an  end,  and  on  the  same  day  the  attorney 
the  arbitrators  sent  them  a  formal  notice  to  the  same  efiect.  On  the  21st 
bruary  an  application  was  made  to  the  Court,  on  the  petition  of  the 
intiff,  for  an  order  that  the  agreement  of  reference  should  be  filed  in  Court 
ier  the  provisions  of  Act  VIII  of  1859,  s.  326,  and  eventually  a  rule  waa 
led  calling  on  the  defendants  to  show  cause  why  the  agreement  should  not 
filed. 

Hr.  Branson  showed  cause.  He  contended  that,  on  the  date  on  which  the 
>lication  was  made,  there  was,  in  fact,  no  agreement  for  arbitration  in 
stence,  inasmuch  as  before  that  date  one  of  the  arbitrators  had  refused  to 
^  and  the  other  arbitrators  had  given  notice  that  the  arbitration  was  at  an 
I.  [Pontifex,  J. — Do  not  the  words  in  the  last  part  of  s.  326  refer  to 
M9,  and  make  it  applicable  to  this  case  ?]  No ;  they  simply  lay  down  the 
08  that  shall  be  followed  when  the  asreement  for  reference  has  been  filed  in 
Urt;  but  here  there  is  no  agreement  to  file.  S.  319  refers  to  a  case 
ere  the  Court  has  directed  the  reference ;  that  is,  suppose  this  agreement 
I  been  filed  while  all  the  parties  were  botmd  by  it,  then,  if  an  urbitiator 
used  to  act,  the  Court  might  appoint  another. 
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1874  Mr.   Phillips,  in  aapport  of  the   rale,  contended  that  the  pUmtifi'  had  i 

Bkookk       right  to  have  the  agreement  filed.    No  cause  had  been  shown  against  it   The 

SuaoTAL.      ^^^^^  words  of  s.  326  clearly  made  all  the  provisions  of  Ch.  vi  of  Act  VIH 

of  1859  applicable  to  such  a  case,  and  under  those  prorisions  the  Coartooold, 

if  it  thought  right,    appoint    another  arbitrator  in  place   of  the  one  who 

refused  to  act. 

PoNTiFEX,  J, — In  this  case  there  has  been  an  agreement  for  reference  ts 
three  arbitrators,  one  of  whom  has  refused  to  act,  and  the  other  two  biie 
declined  to  go  on  with  the  reference.  The  application  now  made  to  me  b 
under  s.  326  to  file  the  agreement ;  but  this  is  clearly  only  preliminarj  ts 
a  further  application  under  s.  319  for  the  appointment  of  a  new  aibi* 
trator.  Afler  an  agreement  such  fa  that  now  before  me  has  been  execated, 
any  person  who  is  a  party  to  it  is  entitled  to  apply  to  the  Court  to  have  mA 
agreement  filed,  and  no  party  to  such  an  agreement  could  hope  suceenfiillyto 
oppose  such  application  if  all  the  arbitrators  named  in  it  were  alive  lid 
willing  to  act.  But  it  is  quite  a  different  thing  when,  upon  making  sach  a 
application,  a  party  to  the  agreement  is  able  to  come  in  and  show  that,  befixt 
the  application  was  made,  one  of  the  arbitrators  named  in  the  deed  had,  m  fic^ 
died,  or,  as  in  this  case,  had  refused  to  act  in  the  matter.  In  such  a  cm^ 
I  think,  the  contention  is  right  that  the  reference  to  the  arbitration  agreed 
upon  between  the  parties  no  longer  exists,  so  as  to  enable  the  Conrt  to 
direct  that  it  should  be  filed ;  and  if  it  were  filed,  I  do  not  think  tbeCoart 
could  exercise  the  power  of  appointing  a  new  arbitrator,  because  the  arhittt- 
tor,  who  has  refused  to  act,  refused  before  the  order  of  reference,  directed  ij 
8.  326,  was  made  by  the  Court. 

I  refuse  this  application,  therefore,  on  the  ground  that  I  cannot  eurj  o*^ 
the  directions  of  s.  326,  **the  agreement  sball  be  filed,  and  an  order  of 
reference  to  arbitration  shall  be  made  thereon,"  as  by  the  refusal  of  ooe  of 
the  arbitrators  named  in  the  agreement  to  act  it  is  no  longer  possible  to  mw 
an  order  of  reference  under  the  agreement.  But  I  shall,  under  the  drcM' 
stances,  make  no  order  as  to  the  costs  of  this  application. 

Attorney  for  the  plaintiff*:  Mr.  H,  C.  Chick. 

Attorneys  for  the  defendants:  Messrs.  Robertson,  Orr,  Barriss,  and/Vww* 
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Before  Mr,  Justice  Phear  and  Mr.  Justice  Morris. 


THE  QUEEN  v.  AMANULLA.*  1874 

March  16. 


Vnmintd  Procedure  Code  (Act  X  of  1872),  s.  24.^-^ Evidence  of  Witnesses 

before  the  Committing  Officer. 

Uroif  the  trial  of  the  prisoner  for  the  murder  of  his  wife  and  infant 
liild,  the  witnesses  for  the  prosecution  gave  evidence  contradicting  the 
Tidence  given  by  them  before  the  Committing  Magistrate. 

Tlie  Sessions  Judge,  purporting  to  act  under  s.  249  of  Act  X  of  1872, 
Sieuded  the  evidence  taken  before  himself,  and  grounded  his  judgment  on  the 
rideoce  given  before  the  Magistrate,  and  upon  this  evidence  he  convicted  the 
fuoner  and  sentenced  him  to  death. 

The  prisoner  appealed  to  the  High  Court. 

Bikoo  Bhuggohutty  Chum  Qhose  for  the  appellant. 

Phbab,  J.  (after  stating  the  facts  and  various  portions  of  the  evidence 
ddooed  on  behalf  of  the  prosecution,  continued).— Now  it  is  remarkable  that 
D  tiieie  witnesses,  not  even  excepting  the  chowkedar,  told  different  stories 
(together  before  the  Sessions  Court  from  those  which  they  told  before  the 
^aty  Magistrate, — d'fierent  in  material  points.  Ashirun,  Upasha,  and  Duri 
■d  their  depositions  read  to  them,  and  denied  the  truth  of  the  statements 
loch  they  made  before  the  Deputy  Magistrate.  It  is  quite  clear  then  that 
Nse  witnesses  are  in  themselves  untrustworthy.  Their  testimony  before  the 
BMioQs  Court  could  not  be  relied  upon,  nor  did  it  make  out  the  case  which 
M  prosecution  came  into  Court  to  establish.  There  was  one  other  witness 
Nides  those  that  I  have  spoken  of,  namely,  the  Superintendent  of  Police,  who 
irched  Amanulla*s  house  some  fifleen  or  sixteen  days  after  the  occurrence,  and 
'oke  to  traces  of  blood  in  various  places.  I  shall  have  occasion  to  remark  more 
vticalarly  upon  his  evidence  presently.  It  is  enough  for  the  present 
onkent  to  say  that,  even  taking  it  at  the  utmost  which  it  can  be  worth,  we 
lok  thiff  man*s  testimony  does  not  supply  the  defects  apparent  in  the 
■tioiony  of  the  other  witnesses.  The  Sessions  Judge  perceived  that  the 
*9  fat  the  prosecution  was  not  made  out  by  the  testimony  given  before  the 
*^Ds  Court,  and  he  expressed  his  opinion  that  the  principal  witnesses 
d  then  perjured  themselves.    Indeed,  two,  if  not  three,  of  them  he  directed 

^  sent  before  the  Magistrate  upon  a  charge  of  giving  false  evidence, 
^erthelesfl,  he  convicted  the  prisoner  of  murder,  and  sentenced  him  to  be 

^  Criminal  Appeal,  No.  132  of  1874,  against  the  order  of  the  Sessions  Jndge  of  Rong- 
^  dated  the  14th  February  1874. 
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1874  han|3[ed.     This  is  certainly  a  somewhat  startling  result,  and  he  arrived  at  it  in 

QfiKicN        the  following  way.     After  making    some  analysis  of   the  testimony  of  the 
Am  ^  witnesses  before  him,  and  contrasting  it  with  the  depositions  which  thej  bd 

made  before  the  Deputy  Mngistrate,  he  says :  *^  From  the  above  abstract  of 
the  evidence  of  the  witnesses  as  given  before  the  Committing  Officer  ai 
before  this  Court,  it  is  evident  that  the  two  sets  of  evidence  are  contndictorj 
and  inconsistent  with  each  other.  The  question  now  is  whether  the  iMn 
evidence  ought  to  be  treated  as  untrustworthy  on  the  ground  of  those  contndie- 
tions  and  inconsistencies,  or  whether  a  portion  of  it  should  be  relied  upoDUii 
made  the  basis  of  my  judgment  in  the  cose  ?  Now,  as  regards  the  evidence  givcB 
by  the  witnesses  before  the  Committing  Officer,  it  must  be  observed  that,  at  tin 
time  when  they  were  examined  by  that  Officer,  they  were  apparently  fiw 
from  all  external  influence,  and  would  have  deposed  to  nothing  but  wiiat 
they  had  witnessed  ;  while,  on  the  other  hand,  when  they  gave  their  efideoee 
before  this  Court,  those  interested  in  bringing  about  the  prisoner's  acqmttil 
had  had  ample  opportunity  of  tampering  with  the  witnesses,  and  the  witneMt 
themselves  had  also  sufficient  time  to  think  over  the  consequences  of  thdr 
evidence.  I  have,  therefore,  very  carefully  considered  both  these  leti  of 
evidence,  and  have  duly  weighed  the  circumstances  under  which  each  m 
given,  as  also  the  arguments  urged  against  its  credibility  by  the  priMMi^< 
Counsel,  and  the  conclusion  at  which  I  arrive  is,  that  the  testimony  of  tk 
witnesses  as  given  before  the  Committing  Officer  is  to  be  believed,  and  I  do 
accordingly  believe  it,  and  acting  under  the  provisions  of  s.  249,  Crifniittl 
Procedure  Code,  I  ground  my  judgment  thereon." 

In  other  words,  the  Judge  founds  his  conviction  of  the  prisoner  on  the  cbug*^ 
of   murder  upon  the  testimony  which   was  given  before    another  jodidil 
officer,   not  before  himself,  by  the  very  persons  who,  according  to  his  own 
view,  before  him  showed  themselves,  in  the  very  same  matter,  to  be  utterly 
unworthy  of  belief.    Even  if  s.  249  warranted  the  Court  in  taking  suchaitep 
as  this,  it  seems  to  me  certainly  an  inordinately  long  step  to  take.   AodI 
might  almost  say  that  the  logical  consequence  would  be  that  die  taking  d 
evidence  in  the  Sessions  Court  might  be  altogether  dispensed  with.   For  if  it* 
legitimate,  proper,  and  safe  that  the  Sessions  Court  should  come  to  a  Ter^ 
against  the  prisoner  upon  the  evidence  given  before  the  Magistrate  by  fit- 
nesses who  before  the  Sessions  Court  denied  that  evidence  and  showed  them- 
selves unworthy  of  belief,  a  fortiori,  it  would  be  right,  proper,  and  safe  for  tin 
Sessions  Court  to   found  its  judgment  upon   the  evidence  given  before  the 
Magistrate  in  those  cases  where  the  witnesses  afterwards  confirm  that  evidence 
by  the  testimony  whicli  they  give  in  the  Sessions  Court.     And  I  think  thit 
this  very  obvious  consequence  shows  very  conclusively  that  the  Judge  voh 
apprehended  the  true  scope  of  s.  249  of  the  Criminal  Procedure  Code.    That 
section  runs  in  these  words : — *^  When  a  witness  is  produced  before  the  Court 
of  Session,  or  High  Court,  the  evidence  given  by  him   before  the  Conunitting 
Magistrate  may  be  referred  to  by  the  Court,  if  it  was  duly  takes  in  the 
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Kflence  of  the  accused  person  ;  and  the  Court  may,  if  it  think  fit,  ground  itfl  1874 

idgment  thereon,  although  the  witnesses  may  at  the  trial  make  statements        Qurrn 
•eoi«stent  therewith."  A«a»ull*. 

It  appears  to  me  that  the  Legislature  in  framing  this  enactment  desired 
lerelj  to  authorize  the  Ck>urt  to  take  a  particular  statement  made  by  a 
itDeis  before  the  Committing  Magistrate  as  the  true  statement,  notwitbstand- 
ig  that  it  was  denied,  or  a  statement  inconsistent  therewith  was  made  by  the 
itoess  before  the  Court  itself,  if  the  Court  could  see  from  the  evidence  of 
Mt  Bime  witness  before  itself  or  of  other  witnesses  before  itself,  that  the 
(iginal  statement  was  worthy  of  belief; — not  that  the  Court  should  discard 
holly  the  testimony  of  witnesses  given  before  it,  and  have  recourse  to  the 
iitimoDy  of  the  same  persons  which  was  given  elsewhere  before  another 
ididal  officer  on  the  occasion  of  making  the  investigation  preliminary  to 
16  final  trial.  The  discretion  which  is  conferred  by  the  passage  **  if  the 
oort  thinks  fit  **  in  s.  249,  is  to  be  exercised  upon  substantial  materials  rightly 
sfore  the  Court,  and  reasonably  sufficient  to  guide  the  judgment  of  the  Court 
» the  truth  of  the  matter,  and  not,  as  was  the  case  here,  upon  mere  specula- 
OB  or  conjecture. 

I  think,  therefore,  that  the  prisoner  ought  not  to  have  been  convicted,  and 
at  the  sentence  of  the  Sessions  Court  should  be  set  aside  and  the  prisoner 
inbirged. 

MoBBis,  J. — I  quite  agree  in  the  view  of  the  evidence  taken  by  my  learned 
^Ileigue  in  this  case.  I  also  think  that  it  was  not  safe  to  convict  the  accused 
laanalla  solely  on  the  evidence  given  by  the  witnesses  before  the  Magistrate 
•witnesses  whom  the  Judge  considered  had  perjured  themselves  before  him. 
seems  to  me  that,  under  s.  249  of  the  Criminal  Procedure  Code,  a  Judge  may 
tie  his  judgment  on  the  evidence  given  before  the  Magistrate  in  the  presence 
the  accused,  when  there  are  special  and  particular  reasons  for  considering 
tt  evidence  to  be  honest  and  true,  and  when  that  evidence  is  to  a  certain 
^tent  corroborated  by  independent  testimony  before  himself.  In  the  present 
rttnce  there  is  nothing  of  this  kind.  There  is  really  no  one  such  substantive 
ct  conclusively  proved  as  can  enable  the  Judge  to  say  with  confidence  that 
e  e?idence  given  before  the  Magistrate  was  true  as  opposed  to  what  was  said 
lore  himself.  Nor  can  it  be  said  that  the  Police  Officer  or  any  other  witness 
fore  the  Court  of  Session  affords  independent  testimony  corroborative  of  the 
idence  given  before  the  Magistrate.  It  is  most  unfortunate  that  so  much 
loable  time  was  lost  in  the  prosecution  of  this  case.  The  Police  Officer  who 
de  the  first  enquiry  considered  that  the  mother  and  child  had  died  of  cholera, 
I  that  the  case  was  not  one  of  murder ;  and  certainly  on  the  evidence,  as  it 
IT  comes  before  us,  I  think  it  impossible  to  say  that  there  is  any  certainty 
rogard  to  the  mother  and  child  having  been  murdered  by  the  prisoner.  I 
refore  concur  in  ordering  the  discharge  of  the  prisoner. 
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Bf.fore  Mr.  Justice  Markhy  and  Mr.  Justice  Birch. 

\  874  N££L  KANTO  PANDIT  aitd  othkrs  (Plaihtipps)  v.  JUGGOBUNDHOO  6H08E 

Jany.  8.  and  others  (Dsfkhoaiits).* 

Evidence  Act  (I  of  1872J,  tt.  60  ^  ^7— Proof  of  Execution  of  Bed. 

Thb  plaintiffs  in  this  case  sued  for  a  share  of  a  garden  on  the  allegaUoDtbt 
Juggobundhoo,  one  of  the  defendants,  dispossessed  their  father  ten  jetn  iga 
Juggobundhoo  stated  that  his  brother  Rashbehary  Ghose  had  purchased  tie 
garden  in  1266  (1860)  from  the  plaintiffs*  father,  and  that  he  and  his  brother 
had  been  ever  since  in  possession. 

The  defendants  in  the  Munsifs  Court  produced  a  bill  of  sale  which  purported 
to  have  been  executed  bj  the  plaintiffs'  father  ;  and  to  prove  this  docnoMBt 
they  called  a  Cazi,  who  deposed  that  the  plaintifis*  father  came  before 
him  accompanied  by  witnesses,  and  acknowledged  the  execution  of  the  M, 
which  was  then  registered. 

The  Munsif  decided  that  the  defendants  had  failed  to  make  ont  tMr 
purchase,  inasmuch  as  thej  had  not  proved  the  payment  of  any  considenlioB- 
money,  and  he  accordingly  decreed  the  suit. 

From  that  decision  the  defendants  appealed,  and  the  lower  Appellate  Goort) 
believing  the  evidence  of  the  Cazi,  and  being  of  opinion  that  the  bill  dni^ 
was  thereby  provetl,  allowed  the  appeal. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Bama  Churn  Bannerjee,  for  the  appellants,  contended,  thst  the  bill  of 
sale  was  not  sufficiently  proved  :  direct  evidence  of  the  executants  handwriting 
ought  to  have  been  produced— s.  67  of  Act  I  of  1872.  That  Act  reqairw 
primary  evidence  of  the  signature  of  a  person  who  is  alleged  to  have  agow 
a  deed. 

Baboo  Rally  Prosonno  Dutt,  for  the  respondents,  was  not  called  upon. 

The  judgment  of  the  Court  was  delivered  by 

Markbt,  J. — It  appears  that  in  this  case  the  evidence  which  was  giwn  * 
support  of  the  document  upon  which  the  defendants'  case  depends  ins  t»* 
of  a  Cazi  before  whom  the  vendor  came  and  admitted  the  deed  to  be  hisi  *»*^ 
caused  it  to  be  registered,  bringing  witnesses  to  his  execution  thereof, »"" 
in  fact  going  pretty  much  through  the  same  forms  as  are  now  in  force  uno«' 
the  Registration  Act.  Upon  that  evidence  the  lower  Appellate  Court  ^ 
naturally  came  to  the  conclusion  that  the  deed  was  proved,  and  the  onlj  q^ei' 
tion  which  we  have  to  consider  is,  whether  the  Court  was  precluded  from  doiBg 

*  Special  Appeal.  No.  740  of  1873,  against  the  decree  of  the  Officiatiog  Jodge  cl  E*^ 
Burdwan,  dated  the  28th  February  1873,  reversing  the  decree  of  the  Monsil  of  OM 
dated  the  30th  November  1872. 
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)7  8.  67  of  the  Evidence  Act.    Now  it  is  contended  that  that  section  1874 

ders  it  necessary  that  direct  evidence  of  the  handwriting  of  the  person  who  Nbrl  Kanto 
Ueged  to  have  executed  the  deed  must  be  given  by  some  person  who  saw       Pandit 
signature  affixed.     But  that  is  not  so  expressly  stated  in  the  section,  and    Juooosuir- 
oes  not  appear  to  me  that  that  was  the  intention  of  the  Legislature.    It  ^"^*^    hose. 
B18  to  me  that  that  section  merely  states  with  reference  to  deeds  what  is 
universal  rule  in  all  cases,  that  the  person  who  makes  an  allegation  must 
Te  it.    It  lays  down  no  new  rule  whaterer  as  to  the  kind  of  proof  which 
it  be  given.    In  that  respect  the  rule  is  precisely  the  same  as  it  stood  before, 
leaves  it  as  before  entirely  to  the  discretion  of  the  presiding  judge  of  fact 
letermine  what  satisfies  him  that  the  document  is  a  genuine  one. 
i  may  perhaps  be  thought  that  s.  60  has  some  bearing  on  this  ques- 
.   But  I  think  it  has  not.    That  section  provides  that  when  it  (i.e.,  the  oral 
ence)  refers  to  a  fact  which  could  be  seen,  it  (i.e.,  the  oral  evidence)  must 
ihe  evidence  of  a  witness  who  says  he  saw  it.     This  last  "  it**  is  somewhat 
finite;  but  I  think  that  this  "it**  has  reference  to  the  "  fact**  previously 
cen  of;  and  I  think  the  fact  previously  spoken  of  is  the  fact  deposed  to, 
therefore  not  always  the  fact  which  it  is  ultimately  intended  to  prove. 
3Uier  words,  I  do  not  think  it  was  intended  by  this  section  to  exclude 
imstantial  evidence  of  things  which  could  be  seen,  heard,  and  felt,  though 
irording  of  the  section  is  undoubtedly  ambiguous,  and  at  first  sight  might 
ear  to  have  that  meaning, 
he  special  appeal  is  dismissed  with  costs. 


Before  Mr,  Justice  Macpherson, 

HALFORD  V,  THE  EAST  INDIAN  RAILWAY  Co.  1874 

Pleading-^Offer  without  Prejudice-- Act  VIII  of  1859,  s,  124.  -     ^^t^: 

IIS  was  an  application  by  the  defendants  for  an  order  under  s.   124,  Act   . 
of  1859,  directing  the  removal  from  the  file,  or  the  amendment  of,  the 
tiff*s  written  statement  on  the  ground  that  it  contained  irrelevant  matter, 
ly,  letters  containing  and  relative  to  an  offer  made  by  the  defendants 

)at  prejudice. 

e  action  was  brought  to  recover  damages  for  the  destruction  of  the 

iffs  bunc^alow  by  reason  of   allegeil  negligence   on   the  part   of  the 

dants. 

his  written  statement  the  plaintiff  set  out  in  full  certain  letters  written 
i  to  the  defendants  upon  the  matter  in  dispute.  In  one  of  these  letters  the 
lants,  after  denying  their  liability,  said,—"  They "  (i.e.,  the  defendants) 
however,  willing  to  ofler  you,  without  prejudice,  the  sum  of  Rs.  1,000 
1  of  all  demands.'*  In  answer  to  this  the  plaintiff's  attorneys  wrote, — 
Ilalford,  while  claiming  his  right  to  be  indemnified  for  the  loss  he  has 
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1874         sustained,  has  no  wbh  to  make  any  profit  therebj,  bat  he  cannot  put  up  witli 
Halfobd      Buch  a  loss  as  an  acceptance  of  your  offer  would  entail,  which  be  dedinea.' 
^*  In  another  letter  the  defendants  said, — '*  The  agency  are  not  pr^Mred  to 

iiLWAT  Co.  increase  the  ofier  (without  prejudice)  which  they  have  made.*' 

Mr.  Evans,  on  behalf  of  the  defendants,  contended  that  these  letters,  or  lo 
much  of  them  as  related  to  the  defendants*  offer,  ought  to  be  expongod  fam 
the  plaintiffs  written  statement  as  being  irrelevant ;  1  Taylor  on  Evidenee, 
s.  720 ;  Jones  v.  Foxall  (1);  Kasublal  Day  v.  Tremeame  (2) ;  and  theEyideoee 
Act  (I  of  1872),  s.  23.  The  costs  of  this  application  should  be  bone  bj  the 
plaintiff;  Christie  v.  Christie  (3).  There  the  matter  objected  to  was  8ttodil- 
ous,  but  the  Lord  Chancellor  states  the  principle  generally  that  the  oSendiB; 
party  must  pay  to  the  other  parties  the  whole  expense  to  which  tbej  have 
been  put  by  his  introduction  of  matter  foreign  to  the  suit,  and  which  is  of 
such  a  nature  that  it  ought  to  be  expunged  at  once. 

Mr.  Lowe,  for  the  plaintiff,  contended  that  under  the  Civil  Procedure  Code 
the  written  statement  was  to  be  a  complete  narration  of  the  facts ;  that  in  the 
letter  containing  the  offer  the  defendants  for  the  first  time  repudiated  iH 
liability,  it  was  therefore  the  letter  upon  which  the  plaintiff  was  compelled  to 
come  into  Court ;  that  if  the  whole  letter  had  been  written  without  preJQ&e, 
the  case  might  have  been  different,  but  the  plaintiff  was  not  bound  to  decide 
what  portions  of  the  letter  were  or  were  not  evidence;  and  that  the  cue 
of  Christie  v.  Christie  (4)  being  decided  with  respect  to  scandalous  matter 
was  inapplicable. 

Mr.  Evans  was  heard  in  reply. 

Macpuerson,  J.,  observed  that  there  was  no  doubt  that  an  ofier  made 
without  prejudice  should  be  omitted  from  the  pleadings,  and  that  there  vai 
also  no  doubt  that  such  portions  of  these  letters  as  contained  or  related  to  the 
defendants*  offer  might,  and  ought  to,  have  been  omitted.  He  accordingly 
ordered  the  paragraphs  relating  to  th6  offer  to  be  struck  out  of  the  plaintif* 
written  statement,  and  that  the  defendants  should  have  the  costs  of  the 
application. 

Attorneys  for  the  plaintiff:  Messrs.  Bemers,  Sanderson,  and  Upton. 
Attorneys  for  the  defendants  :  Messrs.  Chauntrell,  Kjiowles,  and  Robertt. 

(1)  15  Bcav.,  388.  (3;  L.  K.,  8  Ch.,  491);  sec  p.  r>06. 

(2)  3  B.  L.  li,  App.,  12.  (4)  M,  499. 
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Iir  THB  Goods  of  JULIA  ORAM,  Dbcbabbd.  1874 

Feby.  9, 
Cmtrt  Feet  Act  (  VII  of  1870),  Sched.  /,  No,  W^Appointmeni  hy  Will       

Hiere  a  person  haying  a  life  interest  in  a  fond  with  a  general  and  absolute  power  of 
ointment  thereover  exercises  snch  power  by  will,  no  ad  valorem  fee  is  payable  in 
leet  of  such  fond  under  the  Court  Fees  Act  (YII  of  1870). 

'A8I  referred  to  the  Chief  Justice  under  s.  5  of  the  Court  Fees  Act,  1870, 
Hir.  B.  Belchambers,  the  Taxing  Officer. 

It  appears  that  under  the  will  of  General  Stephen  Davis  Riley  (which  was 
red  in  thia  Court  on  the  5th  of  July  1867),  Julia  Oram,  lately  deceased, 
a  life  interest  in  Bs.  10,000,  with  a  general  and  absolute  power  of  appoint- 
t  over  that  sum.  This  power  of  appointment  she  has  exercised  by  her  will, 
hich  the  Administrator-General,  as  ex-officio  executor,  has  now  applied 
trobate;  and,  on  the  authority  of  Piatt  ▼.  Routh  (1),  which  was  affirmed 
he  House  of  Lords,  Drake  v.  The  Attorney- General  (2),  it  is  claimed  on 
If  of  the  Administrator-General  that  no  probate  duty  is  payable  on  the 
10,000. 

rhe  case  cited  was  a  decision  on  55  Geo.  Ill,  c.  184,  s.  38,  the  words  of  which 
i  estate  and  effects  of  the  deceased  for,  or  in  respect  of  which  the  probate 
fcters  of  administration  is  or  are  to  be  granted  *)  are  similar  to  the  words 
le  Court  Fees  Act,  1870,  sched.  i,  cl.  11  (*  Two  per  centum  on  the 
nt  or  value  of  the  property  in  respect  of  which  the  probate  or  letters  or 
Scate  shall  be  granted.*)  In  that  case  the  power  of  appointment  was 
ed  as  general  and  absolute,  and  the  property  appointed  was  treated  as 
tging  to  the  estate  of  the  person  by  whom  the  power  of  appointment  was 
ed,  and  not  to  the  estate  of  the  person  making  the  appointment, 
rhere  is  no  distinction  between  that  case  and  the  present  one,  except  that 
it  case  probate  duty  had  been  paid  on  the  property  appointed  when 
ite  was  obtained  of  the  will  which  created  the  power  of  appointment, 
sas  in  the  present  case  no  probate  duty  has  been  paid  on  the  Rs.  10,000, 
rill  of  General  Riley,  which  created  the  power  of  appointment  over  that 
having  been  proved  when  only  a  fixed  fee  of  Rs.  10  was  payable  under 
accession  Act,  and  before  any  ad  valorem  fee  was  required  to  be  paid, 
t  has  been  held  that  the  payment  of  the  fee  of  Rs.  10  is  not  equivalent  to 
ftyment  of  the  ad  valorem  fee — In  the  Goods  of  W,  G,  Chalmers  (3). 
ly  23  and  24  Vict.,  c.l5  (passed  since  the  decision  in  Drake  v.  The  Attorney ' 
ral  (2)  ),  it  is  provided  (s.  4)  that  probate  duty  shall  be  levied  and  paid  on 
Qal  property  appointed  by  will  under  general  power,  and  (s.  5)  that  the 
shall  be  a  charge  or  burden  upon  such  property.  There  is  no  similary 
iion  in  this  country," 

6  M.  &  W.,  756.  (2)  10  Cl.  &  Fin.,  257. 

(3)  6  B.  L.  R.,  App.,  137. 
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1874  The  opinion  of  the  Chief  Justice  was  as  follows : — 


N  THE  €rOODS  ,  ▼-     ,  j     •       r 

OP  Julia         Couch,  C.J. — I  think  the  ad  valorem  fee  is  not  payable.     If  the  words  m  the 

Oram.        Schedule  were  construed  so  as   to  make  it  payable,  the   serious  difficulties 

referred  to  by  the  Court  of  Exchequer  in  Plait  v.  Routh  (1)  would  arise. 

There  is  no  provision  in  the  Court  Fees  Act  to  make  the  ad  valorem  fee  a 

charge  upon  the  Rs.  10,000. 


Be/ore  Mr,  Justice  Markhy  and  Mr,  Justice  Birch, 

1873  QUEEN  v,  HATU  KHAN.* 
Dec,  16. 
Criminal    Procedure    Code    (Act    X  of    1872J,  ss,  296,   297— Powers  of 

High  Court — Sentence  of  Acquittal. 

In  this  case,  in  which  the  accused  was  chained  under  ss.  141,  441,  and  352 
of  the  Penal  Code,  the  Deputy  Magistrate,  after  hearing  two  of  the  prosecutor's 
witnesses  only,  and  without  taking  the  evidence  of  the  remaining  witnesses 
named  by  the  prosecutor,  two  of  whom  at  least  were  present  at  the  trial,  and 
without  examining  the  prosecutor  himself  in  the  presence  of  the  accused, 
passed  a  judgment  of  acquittal  under  s.  211  of  the  Criaunal  Frocednrs 
Code. 

The  Magistrate,  being  of  opinion  that  such  judgment  was  illegal,  reported 
the  case  and  forwarded  the  record  thereof  to  the  High  Court  under  s.  ^96  of 
the  Criminal  Procedure  Code,  with  a  request  that  that  Court  would  pass  **  an 
order  directing  the  retrial  of  the  accused  with  observance  of  the  proper 
procedure." 

The  judgment  of  the  High  Court  was  delivered  by 

Mabkbt,  J. — We  do  not  think  that  we  have  power  to  do  what  the  Officiat- 
ing Magistrate  asks,  namely,  to  set  aside  the  acquittal  of  the  prisoner,  and  to 
direct  a  retrial.  The  proceedings  of  the  Deputy  Magistrate  were  undoubtedlj 
illegal,  but  they  have  resulted  in  the  acquittal  of  the  prisoner,  and  we  trt 
not  empowered  by  the  Criminal  Procedure  Code  to  interfere  when  a  prisoner 
has  been  improperly  acquitted.  If  a  prisoner  has  been  improperly  discharged, 
we  may  order  him  to  be  tried,  or  to  be  committed  for  trial,  under  the  second 
clause  of  s.  297.  If  the  Legislature  had  also  intended  us  to  interfere 
when  the  prisoner  was  acquitted,  it  would  undoubtedly  have  been  so  expresscJ 
in  that  clause. 

*  Criminal  Reference  from  the  Officiating  Magistrate  of  Bo^frah,  dated  the  I2th  N^'vem- 
ber  1873. 

(1)  GM.  i:  W.,  75C. 
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It  is  ordered  that  the  following  Rule  be  read  and  passed  as  a 
Rule  of  the  High  Court  of  Judicature  at  Fort  William  in 
Bengal^  Original  Jurisdiction^  to  take  eifect  from  the  22nd  day 
of  August  1873  :— 

Documents  and  books  produced  with  a  plaint  shall  be  pro- 
duced at  the  same  time  as  the  plaint  is  presented  to  the  Court, 
by  the  plaintiff  or  his  Attorney,  already  marked  alphabetically, 
and  with  the  entries  on  which  the  plaintiff  relies  in  each  book 
already  marked  numerically,  and  with  the  words  "  produced 
with  the  plaint  in  suit  No.  of  187     ,        this  day 

of  187     ,"  already  written  after  the  mark  on  each 

document^  book,  or  entry. 

R.  COUCH. 

F.  B.  KEMP. 

LOUIS  S.  JACKSON. 

J.  B.  PHEAR. 

A.  G.  MACPHERSON. 

W.  MARKBY. 

F.  A.  GLOVER. 
DWARKANATH  MITTER. 
CHARLES  PONTIFEX. 

G.  BIRCH. 

G.  G.  MORRIS. 


RULES  FOR  ADMISSION  OF  VAKEELS  IN  THE  HIGH  COURT. 

1.  Every  person,  before  being  admitted  to  practise  as  a 
vakeel  in  the  High  Court,  shall  have  obtained  the  degree  of 
Bachelor  of  Laws  in  the  University  of  Calcutta,  Madras,  or 
Bombay. 

2.  Except  as  mentioned  in  Rules  20  and  23,  every  person, 
before  being  admitted  as  a  pleader  in  the  High  Court,  shall 
serve  a  regular  clerkship  to  some  attorney  or  vakeel  of  the 
High  Courts  tp  be  approved  by  the  Court  before  the  contract 

1— B 
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1874        is  entered  iuto,  under  Articles  of  Clerkship  by  contract  in  wridog 
KuLEs.      pursuant  to  the  Kules  hereinafter  contained,  for  the  full  period 
of  two  J  ears. 

3.  The  term  of  service  required  by  the  last  preceding  Bale 
need  not  be  all  under  one  and  the  same  contract,  nor  to  one  and 
the  same  person,  but  may  be  to  different  persons  by  virtue  of 
an  assignment  or  assignments,  or  by  virtue  of  successive  inde- 
pendent contracts,  upon  the  dissolution  of  the  original  or 
succeeding  contract. 

4.  The  person  under  whom  the  Articles  shall  be  served  shall, 
during  the  whole  period  of  the  service,  be  actually  practising 
as  an  attorney  or  vakeel  in  the  High  Court. 

5.  No  person,  who  is  himself  acting  as  clerk  to  an  attornej 
or  vakeel,  shall  be  able  to  take  any  clerk  for  service  under 
Articles. 

6.  No  person  shall  be  capable  of  service  under  these  Boles 
until  he  shall  have  passed  the  B. A.  Examination  of  the  Univer- 
sity of  Calcutta,  Madras,  or  Bombay. 

7.  The  contract  in  writing,  whereby  a  person  shall  engage 
as  aforesaid  to  serve  as  a  clerk  to  any  attorney  or  vakeel,  shall 
be  filed  with  the  Registrar  of  the  High  Court  on  the  Appellate 
side  witliin  one  calendar  month  after  the  execution  of  the  same, 
together  with  an  affidavit  by  such  attorney  or  vakeel  that  he 
has  been  himself  duly  admitted,  and  has  been  practising  for 
five  years  as  an  attorney  or  vakeel,  and  that  such  contract  has 
been  duly  executed  by  himself  and  by  the  clerk  therein  men- 
tioned. And  in  every  such  affidavit  shall  be  specified  the  name 
of  the  attorney  or  vakeel,  and  his  place  of  abode  or  business, 
and  the  name  of  the  clerk  and  his  place  of  abode,  together  with 
the  day  on  which  the  contract  was  actually  executed. 

8.  In  case  the  Articles  of  Clerkship  shall  be  assigned,  the 
assignment  shall  be  in  writing,  and  shall  be  in  like  manner  filed 
within  one  calendar  month  after  the  execution  thereof,  together 
with  an  affidavit  that  the  same  has  been  executed  by  all  the 
necessary  parties.  And  in  every  such  affidavit  shall  be  epecified 
the  name  of  the  attorney  or  vakeel  to  whom  the  Articles  are 
assigned,  and  his  place  of  business,  together  with  the  day  on 
which  the  assignment  was  actually  executed. 
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9.  If  by  reason  of  death,  or  for  any  other  good  and  sufficient        1874 
eason,  an  assignment  of  the  Articles  cannot  be  obtained,  a  fresh       Rulej 
contract  in  writing  shall  be  entered  into  by  the  clerk  with  the 
>er8on  under  whom  the  service  is  continued,   which  shall  be 

iled  in  the  manner  and  with  the  affidavit  prescribed  by  Rule  8. 

10.  In  case  the  contract  or  assignment,  together  with  the 
lecessary  affidavit,  be  not  filed  within  the  time  specified,  the 
ame  may  be  filed  with  the  said  Registrar  after  the  expiration 
hereof;  but  the  service  of  such  clerk  shall  be  reckoned  to 
lave  been  commenced  or  renewed  from  tlie  date  of  filing  such 
iontract  or  assignment  unless  the  Court  shall  otherwise  order. 

11.  Every  person  who  shall  be  articled  to  serve  as  a  clerk 
x>  a  vakeel  or  attorney  for  the  purpose  of  being  admitted  as  a 
vakeel  shall,  during  the  whole  period  of  such  service,  continue, 
md  be  really  and  actually  employed  by  such  attorney  or  pleader 
n  the  proper  business,  practice,  and  employment  of  an  attorney 
>r  vakeel. 

12.  Before  any  person  shall  be  admitted  as  a  vakeel  in  the 
High  Court,  he  shall  sign  and  file  with  such  Registrar  as  afore- 
said answers  to  the  questions  contained  in  the  Schedule  A., 
hereunto  annexed ;  and  the  person  or  persons  under  whom  he 
shall  have  served  his  Articles  shall  sign  and  file  answers  to  the 
questions  contained  in  the  Schedule  B.,  hereunto  annexed,  as 
also  a  certificate  in  the  form  given  therein. 

13.  In  case  the  applicant  should  show  sufficient  cause  to 
the  satisfaction  of  the  Court  why  the  last  Rule  cannot  be  fully 
complied  with,  it  shall  be  in  the  power  of  the  Court  to  dispense 
v?ith  any  part  of  this  Rule  which  it  may  think  fit  and  reasonable. 

14.  The  applicant  shall  in  all  cases  produce  satisfactory 
testimonials  as  to  his  good  character. 

15.  The  applicant  shall  also,  if  required,  sign  and  leave 
with  the  said  Registrar  answers  in  writing  to  such  other  ques- 
tions as  shall  be  directed  by  the  Court  touching  the  service  and 
conduct  of  the  applicant,  and  also,  if  required,  attend  the  Court 
personally  for  the  purpose  of  giving  further  explanation  touch- 
ing the  same ;  and  shall  also,  if  required,  procure  the  attend- 
ance of  the  peison  or  persons  with  whom  he  shall  have  served  his 
clerkship  as  aforesaid,  to  answer  either  personally  or  in  writing 
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1874        any  questions  touching  such  service  or  condoct,  or  shall  nuke 
&ULB8.      proof  to  the  satisfaction  of  the  Court  of  bis  inability  to  pro- 
cure the  same. 

16.  Upon  compliance  with  the  aforesaid  Bules^  if  the  Court 
shall  be  satisfied^  as  to  the  fitness  and  capacity  of  the  applicant, 
a  certificate  shall  be  granted  to  him  in  the  following  form  :— 

In  pursuance  of  the  Rules  of  the  High  Court  relative  to  the 
admission  of  vakeels,  it  is  hereby  certified  that  A.  B.  has  com- 
plied with  the  requirements  of  the  said  Bules,  and  that  he  is  a 
fit  and  proper  person  to  be  admitted  to  practise  as  a  Takeel 

in  the  High  Court. 

(Sd.)     C.  D., 

A  Judge  of  the  High  Court 

17.  Any  person  intending  to  apply  to  be  admitted  to  prac- 
tise as  a  pleader  in  the  High  Court  shall  also  give  one  month's 
notice  in  writing  to  the  Registrar  aforesaid  stating  his  intentioD, 
and  shall  also  insert  in  the  Calcutta  Gazette  a  like  notice  for 
four  successive  weeks  prior  to  his  application. 

18.  Any  person  who  has  been  admitted  to  the  degree  of 
B.L.  in  the  University  of  Calcutta,  Madras,  or  Bombay,  and 
who  shall  produce  the  certificate  mentioned  in  Rule  1^) 
shall,  after  giving  the  notice  required  by  Rule  17,  be  enrolled 
as  a  vakeel  of  the  High  Court. 

19.  Any  person  who  has  been  admitted  to  the  degree  of 
B.L.  in  the  University  of  Calcutta,  Madras,  or  Bombay,  and 
who  shall  prove  to  the  satisfaction  of  the  Court  that  be  has 
bond  Jide  practised  four  years  as  a  pleader  in  one  or  more  of 
the  Courts  of  the  mofussil,  subject  to  the  jurisdiction  of  the 
High  Court,  and  that  he  is  a  person  of  good  character,  maj) 
after  giving  the  notice  required  by  Rule  17,  be  admitted  to  prac- 
tise in  the  High  Court  as  a  vakeel  without  service  under 
Articles. 

20.  Every  person  applying  to  be  admitted  under  the  1m* 
Rule  shall,  one  month  prior  to  admission,  leave  with  such 
Registrar,  as  aforesaid,  answers  to  the  questions  contained  in 
the  Schedule  C,  hereunto  annexed,  and  also  a  certificate  or 
ceitificates  in  the  form  contained  in  Schedule  D.,  hereunto 
annexed. 
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n.    In  case  the  applicant  should  show   sufficient  cause   to        '^74 
I  satisfaction  of   the   Court  why   the   last   Rule  cannot  be       Kulks 
nplied  with^  it  shall  be  in  the  power  of  the  Court  to  dispense 
th  any  part  of  this  Bule  upon  such  terms  as  it  may  think  fit 
d  reasonable. 

22.  An  applicant  under  Rule  19  shall  in  all  cases  produce 
isfactory  testimonials  as  to  his  good  character ;  and  shall  also, 
required^  leave  with  the  said  Registrar  answers  in  writing  to 
:h  questions  as  the  Court  shall  direct  touching  the  qualifica- 
n  of  such  person  to  be  admitted  as  a  vakeel  in  the  High 
lart;  and  shall,  if  required,  attend  the  Court  personally  for 
)  purpose  of  giving  further  explanation  touching  the  same. 

23.  Any  attorney  of  the  High  Court,  who  shall  establish 
the  satisfaction  of  the  Court  that  he  has  bona  Jide  practised 
such  for  the  period  of  three  years,  and  that  he  is  a  person 
good  character  and  ability^  may  be  admitted  to  practise  in 
e  High  Court  as  a  vakeel. 

24.  These  Rules  shall  come  into  force  on  the  1st  day  of 

uiuary  1874. 

R.  COUCH. 

F.  B.  KEMP. 

LOUIS  S.  JACKSON. 

J.  B.  PHEAR. 

A.  G.  MACPHERSON. 

W.  MARKBY. 

F.  A.  GLOVER. 
DWARKANATH  MITTER. 
C.  PONTIFEX. 

E.  G.  BIRCH. 

G.  G.  MORRIS. 
Wth  September  1873. 


Schedule   A. 

lestions  as  to  due  Service  of  Articles  to  be  answered  by  the 

Applicant. 

1.  What  was  your  age  at  your  last  birthday  ? 

2.  Have  you  served  the  whole  term  of  your  Articles  at  the 
\ce  where  the  person  or  persons  to  whom  you  were  articled 
assigned  carried  on  his  or  their  business  ?  and^  if  not^  state 
'  what  reason. 
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1874  3.     Have  you,  at  any  time  during  the  term  of  your  Articles, 

KuLKs.      been  absent  without  the  permission  of  the  person  or  persons  to 

whom  you  were  articled  or  assigned  ?  and,  if  so,  state  the  length 

and  occasions  of  such  absence. 

4.  Have  you,  during  the  period  of  your  Articles,  been 
engaged  or  concerned  in  any,  and,  if  any,  what  profession, 
business  or  employment,  other  than  your  professional  employ- 
ment, as  clerk  to  the  person  or  persons  to  whom  you  were 
articled  or  assigned  ? 

5.  Have  you,  since  the  expiration  of  your  Articles,  been 
engaged  or  concerned,  and  for  how  long  a  time,  in  any,  and, 
if  any,  what  profession,  trade,  business  or  employment,  other 
than  the  profession  of  an  attorney  or  vakeel  ? 


Schedule  B. 

Questions  to  be  answered,  and  Certificate  to  be  given,  bj  the 
Person  or  Persons  with  whom  the  Clerk  may  have  served  any 
part  of  his  time  under  Articles. 

1.  Has  A.  B.  served  the  whole  period  of  his  Articles  at  the 
place  where  you  carry  on  your  business  ?  and,  if  not,  state 
the  reason. 

2.  Has  the  said  A.  B.  at  any  time,  during  the  period  of  hb 
Articles,  been  absent?  and,  if  so,  state  the  length  and  occasions 
of  such  absence. 

3.  Has  the  said  A.  B.,  during  the  whole  period  of  his  Articles, 
been  engaged  or  concerned  in  any,  and,  if  any,  what  profession, 
business  or  employment,  other  than  his  professional  employ- 
ment as  your  articled  clerk  ? 

4.  Has  the  said  A.  B.  during  the  whole  period  of  his  clerk- 
ship, with  the  exceptions  above  mentioned,  been  faithfully  ^^ 
diligently  employed  in  your  professional  business  of  an  attoroe; 
[or  vakeel,  as  the  case  may  be^  ? 

5.  Has  the  said  A.  B.,  since  the  expiration  of  his  ArticIeSi 
been  engaged  or  concerned,  and  for  how  long  a  time,  in  any 
profession,  trade,  business  or  employment,  other  than  the  p^ 
fession  of  an  attorney  or  vakeel  ? 


•>    I 
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And  I  do  hereby  certify  that  the  said  A.  B.  lias  duly  and         1874 
ithfuUy  served  under  his  Articles  of  clerkship  [or  assignment       rules. 
',  Articles,  as  the  case  may  he'\  bearing  date>  &c.,  for  the  teim 
lerein  expressed,  and  that  he  is  a  fit  and  proper  person  to  be 
Imitted  as  a  vakeel  of  the  High  Court. 


Schedule  C. 

1.  What  was  your  age  last  birthday  ? 

2.  What  is  the  date  of  your  enrolment  as  a  pleader,  and 
here  were  you  enrolled  ? 

3.  Have  you  practised  in  one  or  several  Courts  ?  State  the 
eriods  during  which  you  practised  in  each,  and  the  dates  of  the 
eginning  and  end  of  each  period. 

4.  Have  you  at  any  time  been  engaged  or  concerned,  in  any, 
tid,  if  any,  what  profession,  business  or  employment,  other 
iftQ  that  of  a  pleader  ?   If  so,  when,  and  for  what  period  ? 


Schedule  D. 

1,  C.  D.,  District  Judge  \or  Subordinate  Judge,  or  Munsif, 
iU  case   may   he'\  do  certify  that  to  the   best   of  my   belief 
.  B.  practised  in  my  Court  regularly  as  a  pleader  from  the 
y  of  18  to  the  day  of  18         , 

d  that  he  was  diligent  and  faithful  in  the  performance  of  his 
ties,  and  that  he  is  a  fit  and  proper  person  to  be  admitted 
a  vakeel  of  the  High  Court. 

(Signed)        C.  D. 


Lies  drawn  up  in  accordance  vnth  s.  4,  Act  XX  of  1865,  for 
he  Qoaliflcation,  Admission^  and  Enrolment  of  Pleaders  and 
f ookhtars  in  Mofussil  Courts. 

I.  Pleaders  in  the  Mofussil  Courts  of  the  Regulation 
:>viaces,  within  the  limits  of  the  jurisdiction  of  the  High 
urt,  shall,  as  regards  qualification,  be  of  two  grades. 
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1874  2.     Those  of  the  higher  grade  shall  be  competent  to  ippcar, 

RuLKs.  pleads  and  act  in  any  Civil  or  Criminal  Court  subordioate  to, 
and  within  the  limits  of,  the  general  jarisdiction  of  the  High 
Court,  and  also  before  the  Board  of  Revenue,  or  in  any  Reve- 
nue Court  or  office  within  the  said  limits:  provided  thatthej 
shall  not  appear,  plead,  or  act  in  the  High   Court. 

3.  Those  of  the  lower  grade  shall  be  competent  to  appetr, 
plead,  and  act  in  the  Courts  of  Munsifs,  and  in  Small  Cause 
Courts,  and  in  the  Courts  of  Officers  in  the  District  of  Cachar, 
and  the  Divisions  of  Assam,  Chota  Nagpore,  and  Cooch  Behar, 
exercising  the  powers  of  Munsifs,  under  the  Bengal  Civil 
Courts  Act,  1871. 

4.  Mookhtars  duly  admitted  and  enrolled  may,  subject  to 
the  conditions  of  their  certificates  as  to  the  class  of  Courts  in 
which  they  are  authorized  to  practise,  appear,  and  act  in  any  Civil 
Court,  and  may  appear,  plead,  and  act  in  any  Criminal  Court 
within  the  same  limits :  provided  that  they  shall  not  appear^ 
plead,  or  act  in  the  High  Court. 

5.  The  Examiners  hereinafter  mentioned  shall  be  the  pe^ 
sons  appointed  to  be  Examiners  by  the  Lieutenant-Governor  of 
Bengal,  under  the  provisions  of  Act  XX  of  1865. 


Qualifications  for  Pleaders  of  the  higher  Orade. 

B.  Every  person  may  be  admitted  as  a  pleader  of  the  higher 
grade,  who  shall  be  qualified  as  hereinafter  prescribed,  that  is  to 
say — 

.  1st, — If  he  shall  have  obtained  the  degree  of  Bachelor  of  Law 
of  one  of  the  Universities  of  Calcutta,  Madras,  or  Bombay,  or 
shall  be  a  Licentiate  in  Law  of  one  of  the  said  Uuiversites: 
provided  that  his  application  for  admission  as  a  pleader  be  made 
within  one  year  from  the  time  of  his  obtaining  such  degree  or 
license,  or  within  such  further  time  as  the  High  Court  shall  for 
any  special  reason  allow  ;  or 

2nd. — If  he  produce  a  certificate  from  the  Examiners  that  he 
has  passed  in  the  first  class  an  examination  in  the  subjects 
prescribed  from   time   to  time   by   the   High   Court  for  auch 


n.] 
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ition.    Such  Bubjecta  shall^  until  further  order  by  the        1874 
be  as  follows : —  Rdlbs, 


Higher  Grade. 

SvhjecU, 

he  law  of  property  our- 
jngal : — 


Regulations,  UnacimentSj  and  TexU 
books. 


ith  reference  to  the  per- 
itUement;  to  the  Goyern- 
1  on  land ;  to  claims  to 
exempt  from  the  payment 
e ;  and  to  the  mode  in 
bates  can  be  brought  to 
Tears  of  revenue. 

e  law  of  under-tenures, 
mode  in  which  the  same 
Dught  to  sale  for  arrears  of 


e  relation  of  landlord  and 
Drtgages,   Registration    of 

IB, 

e  Hindoo  Law  of  Inherit- 

V 

session,  and  Adoption. 

ihomedan  Law. 

le  Indian  Succession  Act. 
)bligations     arising    from 

Jivil  Procedure. 

Tie  Law  of  Evidence. 

'he      Law      relating      to 

'he  Law  of  Limitation. 
Iriniinal    Law     and    Fro* 


Regulations  (Bengal)  I,  VIII,  X, 
XIV,  XIX,  and  XLIV  of  1793,  and 
the  Regulations  and  Acts  by  which  the 
same  have  been  altered;  Act  XI  of 
1859,  and  the  preamble  to  Regulation 
(Bengal)  I£  of  1793. 

Regulations  (Bengal)  VIII  of  1819; 
Act  VIII  of  1865  (Bengal  Council); 
Act  Vin  of  1869,  B.C.  (except  as  to 
candidates  to  practise  in  Orissa,  Chota 
Nagpore,  and  Assam,  who  will  be 
required,  as  heretofore,  to  pass  in  Act  X 
of  1859). 

Act  Vin  of  1869,  B.C.,  except  as 
above. 

Macpherson  on  Mortgages;  Act  VIII 
of  1871. 

Dajabhaga  and  Mitakshara ;  Dattaka 
Chandrika,  and  Macnaghten*8  Prin- 
ciples of  Hindoo  Law,  first  seven 
chapters. 

Macnaghten*s  Principles  of  Maho- 
medan  Law,  except  Chapter  9. 

Act  X  of  1865  ;  Act  XXI  of  1870. 

Macpherson  on  Contracts ;  Act  IX 
of  1872. 

Act  Vin  of  1859;  Act  XXlII  of 
1861;  Act  XI  of  1865. 

Act  I  of  1872. 

Act  XVUI  of  1869;  and  Act  VII 
of  1870. 

Act  IX  of  1871. 

The  Indian  Penal  Code  (Act  XLV 
of  1860 ;  Act  XXVII  of  1870),  and  the 
Code  of  Criminal  Procedure,  Act  X 
of  1872. 

?— B 
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1874  7.     The  applioation  to  the  High  Court  for  admimon  shall  be 

BuLEs.  made  within  one  year  from  the  time  of  the  applicant's  passing  tlie 
examination^  or  within  such  further  time  as  the  Court  shall  for 
any  special  reason  allow. 

8.  In  order  to  qualify  a  person  to  present  himself  for  the 
examination  required  by  these  Rules  for  the  higher  grade— 

Ist. — He  must  hold  a  certificate  of  having  passed  the  Ent 
Arts  Examination  of  the  University  of  Calcutta,  Madras,  or 
Bombay,  or  the  first  public  examination  before  Moderators  at 
Oxford,  or  the  previous  examination  at  Cambridge,  or  the 
preliminary  examination  in  Arts  in  one  of  the  Scotch  UniTera- 
ties,  or  the  examination  in  Arts  for  the  second  grade  at  Durhio, 
or  the  matriculation  examination  at  the  University  of  Dublin 
or  London,  or  a  certificate  of  having  passed  some  other  public 
examination  which  shall  be  certified  by  not  less  than  three 
Judges  of  the  High  Court  as  being  in  their  opinion  eqoiTalent 
to  one  or  other  of  the  abovementioned  examinations. 

2nd, —  He  must  hold  a  certificate  of  having  regularly  attended 
a  full  course  of  Lectures  in  Law  at  one  of  the  Colleges  affiliated 
to  the  Calcutta  University,  or  such  Law  Lectures  elsewhere  tf 
shall  be  deemed  by  the  High  Court  to  be  sufficient. 

3rd. — He  must  produce  a  satisfactory  certificate  of  good 
moral  character,  and  be  above  the  age  of  20  years. 

9.  Every  candidate  for  examination  for  the  higher  grade 
shall,  on  or  before  the  1st  of  November  in  each  year,  give  notice 
to  the  Secretary  to  the  Board  of  Examiners  of  his  intention  to 
present  himself  at  the  ensuing  examination,  and  he  shall  establish 
to  their  satisfaction  that  he  possesses  the  qualifications  declared 
by  Rule  8  to  be  necessary  for  such  candidates. 

10.  The  Examiners,  if  satisfied  that  the  candidate  possesses 
such  qualifications,  shall  thereupon  enter  his  name,  the  name  of 
his  father,  his  place  of  residence,  and  his  age,  in  a  register,  with 
a  certificate  to  the  eflFect  that  the  Examiners  are  satisfied  that 
he  possesses  the  necessary  qualifications. 

11.  Before  the  date  of  examination,  every  candidate  for  the 
higher  grade  shall  pay  a  fee  of  Rs.  30  into  the  Government 
Treasury  at  Calcutta,  and  shall  produce  to  the  Examiners  the 
receipt  for  the  said  sum  of  Rs.  30. 
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I.    Any  person  who  shall  have  passed  the  examination  as  a        1874 
3er  of  the  higher  grade^  or  who  shall  have  obtained  the       Rulw. 
ee  of  Bachelor  in  Law  of  one  of  the  Universities  of  Cal- 
A^  Madras^  or  Bombay^  or  of  Licentiate  in  Law  of  one  of 
said  Universities^  and  who  shall  desire  to  be  admitted  to 
itise^  shall  pay  into  the  Government  Treasury  of  the  District 
hichhe  shall  intend  to  practise  Rs.  25,  and  shall  5  on  present- 
Q  of  the  certificate  of  the  Examiners  or  of  his  diploma,  and 
receipt  for  the  said  sum  of  Bs.  25,  be  entitled  to  apply  to 
High  Court  for  admission  and  enrolment. 
3.    The  application,  together  with  the  certificate  and  receipt 
lired  by  Bule  12,  shall  be  presented  to  the  Judge  of  the 
trict  in  which  the  applicant  intends  ordinarily  to  practise,  and 
1  be  forwarded  by  the  Judge  to  the  Registrar  of  the  High 
irt,  with  such  remarks  as  he  may  think  fit  to  make  thereon. 
L    The  name  of  the    applicant    and  his  place  of  abode> 
ither  with  his  father's   name  and  place  of  abode,  shall  be 
:ed  in  some   conspicuous  place  in  the  Court-house  of  the 
ge  to  whom  the  application  is  sent,  and  also  in  the   High 
rt,  at  least  six  weeks  before  the  applicant  is  admitted  to 
itise. 

5.  The  High  Court  may  call  for  evidence  of  the  respect* 
ity  of  the  applicant  in  any  case  in  which  it  may  be  deemed 
issary. 

5.  Upon  the  applicant's  being  admitted  and  enrolled  by 
High  Court,  a  certificate  to  that  effect  shall  be  forwarded 
he  Registrar  of  the  High  Court  to  the  Judge  of  the  District, 
*,  upon  the  applicant's  delivering  and  leaving  with  him  a 
aration  in  writing  signed  by  the  said  applicant,  in  conform- 
with  the  recital  in  the  form  of  certificate  given  in  the 
Schedule  to  Act  XX  of  1865,  shall  grant  him  a  certificate 
equired  by  the  said  Act. 


Qualifications  for  Pleaders  of  the  lower  Qrade. 
r.    Every  person  may  be  admitted  as  a  pleader  of  lower 
le  who  shall  produce  a  certificate  from  the  Board  of  Examin- 
that  he  has  passed  in  the  second  class  an  examination  in 
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1874        the  same  Bubjects  as  are  prescribed  for  pleaders  of  the  Ugker 
Bulbs,      grade  under  the  provisions  of  Rule  6. 

18.  The  application  to  the  High  Court  for  admission  sbill 
be  made  within  one  year  from  the  time  of  the  applicant's  psansg 
the  examination^  or  within  such  further  time  as  the  Court  ahiU 
for  any  special  reason  allow. 

19.  In  order  to  qualify  a  person  to  present  himself  ibr 
examination  for  the  lower  grade — 

Ist — He  must  hold  a  certificate  of  having  passed  the  eutranee 
examination  of  the  University  of  Calcutta,  Madras,  or  Bombay 
in  the  first  or  second  class,  or  the  first  public  examinatioB 
before  Moderators  at  Oxford^  or  the  previous  examination  in 
Arts  in  one  of  the  Scotch  Universities,  or  the  matricaliiioa 
examination  at  the  University  of  Dublin  or  London,  or  a  oe^ 
tificate  of  having  passed  some  other  public  examination  wiuck 
shall  be  certified  by  not  less  than  three  Judges  of  the  High 
Court  as  being  in  their  opinion  equivalent  to  one  or  other  of 
the  above-mentioned  examinations. 

2nd. — He  must  produce  a  satisfactory  certificate  of  good 
moral  character,  and  be  above  the  age  of  20  years. 

20.  Every  candidate  for  examination  for  the  lower  grade 
shall,  on  or  before  the  1st  November  in  each  year,  give 
notice  to  the  Examiners  of  his  intention  to  present  himself  at 
the  ensuing  examination,  and  shall  establish  to  the  satisfactioa 
of  the  said  Examiners  that  he  possesses  the  qualifications 
declared  by  Rule  19  to  be  necessary  for  such  candidates. 

21.  The  Examiners,  if  satisfied  that  the  candidate  poaeewes 
such  qualifications,  shall  thereupon  enter  his  name,  the  name  of 
his  father,  his  place  of  residence,  and  his  age  in  a  register,  with 
a  certificate  to  the  effect  that  they  have  been  satisfied  that  be 
possesses  a  necessary  qualification,  and  shall  furnish  the  cao- 
didate  with  a  copy  of,  or  an  extract  from,  the  said  register. 

22.  Before  the  date  of  examination  every  candidate  for  the 
lower  grade  shall  pay  a  fee  of  Rs.  20  into  the  Government 
Treasury,  and  shall  furnish  to  the  Examiners  the  receipt  for 
the  said  fee  of  Bs.  20. 

23.  Any  person  who  shall  have  passed  for  the  lower  grade 
under  the  preceding  Bules,  and  who  shall  desire  to  be  admitted, 
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pay  into  the  Governmeiit  Treasury  of  the  District  in  which        1S74 
lall  intend  to  practise  Bs.  15^  and  shall^  on  presentation  of      Rulbs. 
Ixaminers'  certificate  and  of  the  receipt  for  the  said  sum 
I.  15,  be  entitled  to  apply  to  the  High  Court  for  admission 
nrolment. 

The  application,  together  with  certificate  and  receipt 
oned  in  Rule  23,  shall  be  presented  to  the  Judge  of  the 
ict  in  which  the  applicant  intends  ordinarily  to  practise, 
shall  be  forwarded  by  him  to  the  Registrar  of  the  High 
t,  with  any  remarks  which  he  may  think  fit  to  make 
3n. 

The  name  of  the  applicant  and  his  place  of  abode,  together 

his  father's  name  and  place  of  abode,  shall  be  affixed  in 

conspicuous  place  in  the  Court-house  of  the  Judge  to 

I  the  application  is  sent,  and  also  in  the  High  Court,  at 

Ax  weeks  before  the.  applicant  is  admitted  to  practise. 

The  High  Court  may  call  for  evidence  of  the  respectability 
d  applicant  in  any  case  in  which  it  may  think  it  necessary. 

Upon  the  applicant's  being  admitted  and  enrolled  by 
ligh  Court,  a  certificate  to  that  effect  shall  be  forwarded 
3  Registrar  of  the  High  Court  to  the  Judge  of  the  District, 
upon  the  applicant's  deliveriDg  and  leaving  with  him  a 
ration  in  writing  signed  by  the  said  applicant,  in  conformity 
:he  recital  in  the  form  of  certificate  given  in  the  2ud  Sche- 
to  Act  XX  of  1865,  shall  grant  him  a  certificate  as 
red  by  the  said  Act. 


Rules  for  Mookhtars. 

Every  person  may  be  admitted  as  a  mookhtar  who  shall 
alified  as  hereinafter  prescribed,  that  is  to  say — 

If  he  shall  be  qualified  to  be  admitted  as  a  pleader  of 

grade:  provided  that  his  application  to  be  admitted  as 
Dkhtar  shall  be  made  within  one  year  from  the  time  of  his 
ling  such  degree  or  license,  or  within  such  further  time 
Court  shall  for  any  special  reason  allow ;  or 

If  he  shall  produce  a  certificate  from  the  Examiners 
be  has  passed  an  examination  in  the  subjects  prescribed 
time  to  time  by  the  High  Court  for  the  examination  of 
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1874       mookhtarB.     Such  subject  shall    until   further   notice  be  as 

Rules.        follows : — 

Code  of  Civil  Procedure. 

Law  of  Limitation. 

Stamp  Laws. 

Small  Cause  Court  Act. 

Penal  Code. 

Code  of  Criminal  Procedure. 

Registration  Act. 

Eyidence  Act. 

Contract  Act. 

29.  In  order  to  qualify  a  person  to  present  himself  for  the 
examination  required  by  these  Rules  for  mookhtars — 

(1)  He  must  hold  a  certificate  of  having  passed  the 
entrance  examination  of  the  University  of  Calcutta^  Madras, 
or  Bombay,  or  a  certificate  of  havingpassed  the  vemaculftror 
minor  scholarship  examination,  or  some  other  public  examination 
certified  by  the  Director  of  Public  Instruction^  or  by  an  Inspec- 
tor of  Schools  to  be  equivalent  thereto. 

(2)  He  must  produce  a  satisfactory  certificate  of  good  moral 
character,  and  be  above  the  age  of  20  years. 

30.  Every  candidate  for  examination  as  a  mookhtar  shall) 
on  or  before  the  1st  of  December  of  each  year,  give  notice  to 
the  Examiners  of  his  intention  to  present  himself  at  the  ensuing 
examination^  and  shall  establish  to  their  satisfaction  that  he 
possesses  all  the  qualifications  declared  by  Bule  29  to  be 
necessary  for  such  candidates. 

31.  The  Examiners,  if  satisfied  that  the  candidate  possesses 
such  qualifications,  shall  thereupon  enter  his  name,  the  name 
of  his  father,  his  place  of  residence,  and  his  age,  in  a  register, 
with  a  certificate  to  the  efiect  that  they  have  been  satisfied  that 
he  possesses  the  necessary  qualifications,  and  shall  furnish  the 
candidate  with  a  copy  of,  or  an  extract  from,  the  said  register. 

32.  Before  the  date  of  examination  every  candidate  shall 
pay  a  fee  of  Rs.  15  into  the  Government  Treasury  of  the 
District,  and  shall  furnish  to  the  Examiners  the  receipt  for  the 
said  fee  of  Bs.  15. 
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33.  Any  person  who  shall  pass  the  examination  as  a  mookh-       1874 
•,  and  who  shall  desire  to  be  admitted,  shall  pay  into  the      Ru^ks. 
ivemment  Treasury  of  the  District  in  which  he  shall  intend 
practise  Rs.   10,  and  shall,  on  presentation  of  the  certificate 

the  Examiners,  and  of  the  receipt  for  the  said  sum  of  Bs.  10, 
entitled  to  apply  to  the  High  Court  for  admission  and  enrol- 
tnt. 

34.  The  application,  together  with  the  certificate  and  the 
leipt  required  by  Rule  33,  shall  be  presented  to  the  Judge 
the  District  in  which  the  applicant  intends  ordinarily  to 
ictise,  and  shall  be  forwarded  by  the  Judge  to  the  Registrar 
the  High  Court,  with  such  remarks  as  he  may  think  fit  to 
ke  thereon. 

15.    The  name  of  the  applicant  and   his  place  of  abode, 

ether  with  his  father's  name  and  place  of  abode,  shall  be 

xed  in  some  conspicuous  place  in  the  Court-house  of  the 

3ge  to  whom  the  application  is  sent,  and  also  in  the  High 

irt  at  least  three  weeks  before  the  applicant  is  admitted  to 

ctise. 

»6.     The  High  Court  may  call  for  evidence  of  the  respect- 

lity  of  the  applicant  in  any  case  in  which  it  may  think  it 

lessary. 

»7.     Upon  the  applicant's  being  admitted  and  enrolled  by 

High  Court,  a  certificate  to  that  efiect  shall  be  forwarded 
the  Registrar  of  the  High  Court  to  the  Judge  of  the  District, 
3,  upon  the  applicant's  delivering  and  leaving  with  him  a 
laration  in  writing  signed  by  the  said  applicant,  in  conform- 

with  the  recital  in  the  form  of  certificate  given  in  the 
1  Schedule  to  Act  XX  of  1865,  shall  grant  him  a  certificate 
required  by  the  said  Act. 

(8.  If  any  person  having  passed  the  examination  entitling 
I  to  be  admitted  and  enrolled  as  a  mookhtar  shall  fail  to 
Aj  for  such  admission  and  enrolment  for  a  period  of  one 
T,  he  shall  not  be  admitted  and  enrolled,  unless  by  special 
er  of  the  High  Court  the  time  for  such  application  shall  be 

ended. 

9.     If  any  person  having  been  admitted  and  enrolled  as  a 

ider  or  mookhtar  shall  neglect  to  take  out  a  certificate,  or 
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1874        haying  obtained  a  certificate,  shall  fail  to  renew  it  for  a  period 
KuLBs.      of  three  years,  he  shall  be  suspended,  and  shall  not  be  entitled 

to  receive  a  certificate,  or  to  have  his  certificate  renewed  witboot 

further  orders  of  the  High  Court. 

40.  Any  person  who,  having  been  admitted  as  pleader  or 
mookhtar,  shall  accept  any  appointment  nnder  Oovemmeot,  or 
shall  enter  into  any  trade  or  other   business,  shall  give  BOtiee 
thereof  to  the  High  Court,  who  may  thereupon  suspend  raeh 
pleader  or  mookhtar  from  practice,  or  pass  such  orders  as  die 
said  Court  may  think  fit. 

41.  Any  person  who  shall  hold  any  appointment  miet 
Government,  or  shall  carry  on  any  trade  or  other  basineflB  at 
the  time  of  his  application  for  admission  as  a  pleader  or  mookh* 
tar  shall  state  the  fact  in  his  application  for  admission,  and  the 
High  Court  may  refuse  to  admit  such  person,  or  pass  sack 
orders  thereon  as  it  thinks  proper. 

42.  Any  wilful  violation  of  any  of  the  above  Rules  sbiU 
subject  a  pleader  or  mookhtar  to  suspension  or  dismissal. 

43.  These  Rules  shall  come  into  force  on  the  Istdsjof 
January  1874,  except  so  far  as  they  relate  to  the  qoalificatioBi 
required  by  Clause  1  of  Rules  8,  19,  and  29,  respectively,  as  to 
which  the  Rules  now  in  force  shall  continue  until  the  Ist  w 
January  1875. 

R.  COUCH. 

P.  B.  KEMP. 

LOUIS  S.  JACKSON. 

J.  B.  PHEAR. 

A.  G.  MACPHERSON. 

W.  MARKBY. 

F.  A.  GLOVER. 
DWARKANATH  MITTBB. 
C.  PONTIFEX. 
E.  G.  BIRCH. 

G.  G.  MORRIS. 

nth  September  1873. 
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CIRCULAR  ORDER  No,  9,  ibts 

Dated  Calcnttay  the  15th  July  1873.      OaDSBs. 

the  instance  of  the   Government  of  Bengal^  the  High 

Court    directs    that    all    Sessions 

^m^TDB.^'  Judges  and  Magistrates,  when  pass- 

«.^i^*^^^*'t-  TT.    x^^.^     inff  sentences,  after  their  rearrest. 

Sip  B.  CJouch,  JTif.,  Chwf  .  . 

JuHioe.     on  prisoners  who  have  escaped,  will 

Louis  S.  Jackson,  ^  , ,  ,  • .  i     .  i  • 

F.  A.  Glover,  careiully  comply   with  the  provi- 

R  G.  Birch,  ^^^^  gj^^g  ^f  Section  316   of  the  Code 

of  Criminal  Procedure,  and  specify 
Farrant  the  date  from  which  sentence  is  to  take  effect^ 
r  at  once,  or  after  a  lapse  of  a  period  equivalent  to  the 

of  the  prisoner's  original  sentence  which  remained 
ed  at  the  time  of  his  escape  ;  the  date  on  which   the 

sentence,  of  which  the  currency  was  interrupted  by  the 
will  expire  being  clearly  shown. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAB, 

Registrar. 

CIRCULAR  MEMO.  No.  7- 

Dated  Calcutta,  the  30th  July  1873, 

The  correspondence  reproduced 
EIIGH  COURT.  below  is  forwarded  for  the  informa- 

LISH  DEPABTMENT.  .  .  .  _  r       o         • 

Criminal,  tion    and    guidance    of    oessions 

Judc:es  and  Ma(]:istrates. 

By  order  of  tlie  High  Court, 

(Sd.)        W.  M.  SOUTTAB, 

Ree^sirar, 

,  paragraphs  1,  2,  and  3,  from  a  letter  from  the   Officiate 

dditional  Sessions  Judge  of ,  No.  162,  dated 

July  1873. 

In  all  criminal  cases  which  come  before  me  from  Native 

Magistrates,  I  find  that,  while  all  the  witnesses'  deposi- 

3  written  by  the  Deputy  Magistrates  with  their  own  hands, 

the  confession  of  a  prisoner  has  to  be  recorded,  the 

3— B 
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^^       Magistrate  allows  a  Mohurrir  to  write  it,  and  contents  himself 

^oSStM?    ^^^^  making  English  notes  of  the  substance   of  the  confession, 

though  it  is  needless  to  remark  that  the  importance  of  having  an 

accurate  record  of  the  statement  made  is  far  the  greater  with 

respect  to  confessions. 

(2.)     I  wrote  six  months  ago  to  the  Magistrate  of 

on  the  subject  of  a  letter,  a  copy  of  which  I  enclose ;  but  I  do  not 
find  that  any  attention  is  paid  to  it,  and  the  matter  has  jost 
been  prominently  brought  to  my  notice  at  the  recent  Sessions 

at ,  when  a  Deputy  Magistrate  admitted  before  me, 

when  I  examined  him  about  a  confession  recorded  in  his  presence, 
that  he  allowed  the  Police  Officer,  who  had  brought  in  the  man, 
to  be  present  while  the  confession  was  recorded  by  a  Mohuriir, 
and  to  suggest  questions  to  be  put  to  the  confessing  prisoner. 

(3.)  I  asked  the  Deputy  Magistrate  why  he  had  not  written 
the  confession  himself.  He  said  that  the  law  did  not  make  it 
compulsory  on  him  to  do  so. 


k 


From  W.  M.  Souttar,  Esq.,  Registrar  of  the  High  Court  of 
Judicature  at   Fort    William    in   Bengal,    to    the    Officiating 

Additional  Sessions  Judge  of ,  No.  1047,  dated 

Calcutta,  the  30th  July  1873. 

I  am  directed  to  acknowledge  the  receipt  of  your  letter 
No.  162,  dated  10th  instant,  in  which  you  suggest  the  issue  of 
instructions  with  a  view  to  secure  the  recording  of  confesaons 
by  Magistrates  with  their  own  hands. 

2,  I  am  to  observe  in  reply  that  the  Court  are  unable  to 
take  aw^y  by  order  a  discretion  which  the  law  (Section  346, 
Criminal  Procedure  Code)  allows  a  Magistrate ;  for  this  matter 
does  not  come  within  Section  335.  But  they  agree  with  yoa 
that  it  is  not  proper  to  allow  the  Police  Officer,  who  broogkt 
the  prisoner,  to  be  present  while  the  confession  is  being  recorded 
by  a  Mohurrir,  and  to  suggest  questions  to  be  put  to  the  con- 
fessing prisoner.  The  Court  would  not  be  much  inclined  to 
attach  weight  to  a  confession  obtained  under  such  circumstances, 
though  the  confession  mio^ht  be  admissible;  but  the  coarse 
taken  suggests  that  the  Deputy  Magistrate  was  not  really*^ 
ducting  the  inquiry  himself. 


^OL.  XII.]  HIGH  COURT  RULES,  &c.  I9 

CIRCULAR  ORDER  No.  17.  1873 

Dated  Calcutta,  the  2nd  August  1873.     Obdbbs. 
A  QUESTION  having  been  raised  as  to  whether  there  should  be 

HIGH  COURT.  ^°y  refund,  and,  if  so,  how  it  should 

English  Depabthent.  be  effected,  of  the  value  of  Court 

fee  stamps  filed  on  account  of  pro- 
cesses which  are  not  eventually  issued,  and  of  postage  labels  put 
in  on  account  of  letters  which  have  not  been  despatched,  the 
Sigh  Court  is  pleased  to  prescribe,  for  general  adoption  by 
all  Civil  Authorities  subject  to  it,  the  course  indicated  below  as 
obviating  the  necessity  for  any  refund  at  all. 

2.  As  regards  stamps  furnished  by  parties  for  processes,  the 
Court  directs  that  when  the  stamps  are  put  in,  as  they  ought  to  be, 
v^ith  an  application  for  process,  the  process  shall  be  prepared  and 
the  stamp  affixed  to  it  and  immediately  punched,  leaving  the 
party  to  issue  it  or  not  as  he  thinks  fit.  Postage  labels  ought 
not  to  be  received  unless  and  until  the  party  desires  that  the 
process  should  be  actually  transmitted  by  post,  and  in  that  case 
the  process  shall  be  so  transmitted. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Registrar, 


CIRCULAR  ORDER  No.  18. 

Dated  Calcutta^  the  ^th  August  1873. 

His  Honor  the  Lieutenant-Governor  having  approved  of  the 

HIGH  COURT.  Registrar  of  the  High  Court  being 

English  Depabthent.  relieved  of  the   duty  of  checkins: 

contingent  bills  of  Small  Cause 
oarts,  and  of  the  audit  for  these,  as  it  is  for  all  other  Courts 
'  inferior  rank,  being  intrusted  to  District  Judges,  the  Court 
pleased  to  direct  that  all  bills  for  travelling  allowance, 
ationery  charges,  and  other  contingent  expenditure  incurred 
f  the  Courts  of  Small  Causes  in  a  District,  be  submitted  in 
iture  to  the  Judge  of  that  District,  instead  of,  as  heretofore,  to 
le  High  Court 
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1878  2.     At  the  desire  of  the  Lieutenant-Governor^  the  Court  will, 

CnicfTLAR  however^  continue  to  retain^  for  the  present,  the  control  of  the 
general  expenditure  on  account  of  contingent  charges  of  Smill 
Cause  Courts,  and  it  is  accordingly  directed  that  Small  Cause 
Court  Judges  apply,  before  the  beginning  of  each  official  yeaVf 
for  general  sanction  to  the  scale  of  contingent  expenditure  esti- 
mated for,  with  a  view  to  the  preparation  of  the  Budget  for  the 
year.  The  scale  in  question  must  be  submitted  for  the  approTal 
of  the  Court,  in  time  for  check  and  control  being  exercised  apon 
it  before  it  is  included  in  tlie  Budget. 

3.  A  copy  of  the  scale  in  each  case,  after  it  has  received  tbe 
sanction  of  the  Financial  Department  in  the  Budget,  will  be 
forwarded  by  the  Accountant-General  for  the  information  and 
guidance  of  the  District  Judge  within  whose  District  the  Small 
Cause  Courts  to  which  it  relates  are  situated. 

4.  The  present  instructions  supersede,  as  far  as  Small  Cause 

Courts  are  concerned,  the  orders 

No.  11,  dated  23rd  March  1863.  .    .      ^  .      .,       ri-  ^  i—  rufoM 

„     8,     „   18th  May  1866.         con  tamed  in  the  Circular  Orden 
;:   '3;     ::   26SM;;rcim8.      specified  on  the  margin,  to  which, 

nevertheless,  the  attention  of  Dis- 
trict Judges  is  drawn  as  giving  information  regarding  the  system 
under  which  the  Court  has  heretofore  audited  the  contingent 
bills  in  question,  which  it  will  henceforward  be  their  duty  to 

countersign  and  pass. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

CIRCULAR  ORDER  No,  19. 

Dated  Calcutta,  the  6th  August  1871 

The  Circulars  noted  in  the  margin  are  hereby  rescinded,  wd 

HIGH  COUIIT.  the   following    rules    (which  h»Te 

Englibh  DEPARTMkKT.  ^      J ^g J  ^he  sauctiou  of  His  Excd- 

Ctvil. 

No.  26,dated5tii  September  1871.     l^ncy  the  Viceroy  and  Governor- 

„  18     „     16th  May  1872.  General  in  Council,*  as  provided 

by  24  and  25  Vic,  cap.   104,  section  15)  concerning  the  k^ 

of  fees  on  the  sale  of  moveable  and  immoveable  property  ^ 

*  G.  0.  (Home  Department),  No.  1812,  dated  24th  Jolj  1878. 
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zecutlon  of  decrees  in  the  Civil  Courts  subordinate  to  the  High        1878 
)ourt,  are  hereby  promulgated  and  are  to  be  strictly  observed : —    Circular 

I.  There  shall  be  levied  in  every  case  of  a  sale  in  execution 
m  ad  valorem  fee  at  the  rates  undermentioned,  the  amount 
thereof  shall  be  credited  to  Government,  whether  the  sale  be 
x>nducted  by  the  Court  itself  or  by  an  Officer  of  the  Court,  or 
)y  any  public  Officer  under  its  orders. 

Nature  of  Case.  Rate  of  Fee. 

Vhen  the  price  does  hot  exceed  R..  1.000  ...  {  On«  J^'of  ThSf""^ 


rOn  Rs.  1,000  as  above,  and  on 


Hien  the  price  exceeds  Rs.  1,000,  but  does  }     the  surplus  up  to  Rs.  10,000, 
not  exceed  Rs.  10,000...  ...  •..  j     one-half  rupee  on  every 

(     hundred  or  part  of  a  hundred . 

rOn  Rs.  10,000  as  above,  and 
hen  the  price  exceeds  Rs.  10,000  ...  <     on  the  surplus  one-quarter 

(     per  cent. 

Provided  that  the  amount  of  fee  shall  never  be  less  than  Rs.  5 
>on  immoveable  property. 

11.     Such  minimum  fee  of  Rs.  5  shall  in  every  case  be  depo- 
sed by  the  party  applying  for  execution  before  the  proclamation 
sale  of  immoveable  property,  under  section  249  of  the  Code  of 
ivil  Procedure,  shall  isSue,  and  such   fee  shall  be  recoverable, 
the  discretion  of  the  Court,  as  part  of  the  costs  of  execution. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR,  , 
BegUtrar. 

CIRCULAR  ORDER  No.  20. 

Dated  Calcutta,  the  I4tth  August  1873. 
The  Court  is  pleased  to  prescribe,  for  general  adoption  by  all 

HIGH  COURT.  ^^^^^  Courts,  the  annexed  form  of 

English  Depabthent.  a  diary  intended  to  show  the  attend- 

Civil,  f      ., 

ance  of  witnesses. 
2.  The  witness  on  reporting  himself  to  the  Nazir  or  other 
fficer  of  the  Court  is  to  be  entered  forthwith  in  this  book,  the 
lumns  of  which  are  all  to  be  duly  and  regularly  filled  up,  and 
e  book  is  to  be  signed  daily  by  the  Judge,  Subordinate  Judge 
Moonsifi^,  presiding  in  the  Courts 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Registrar, 
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CIRCULAR  ORDER  No.  21.  1878 


Dated  Calcutta^  the  l^th  August  1873. 

•7  order  to  the  better  arrangement  of  bi^siness  and  the  ob- 

HIGH  COURT  taining  of  better  sales  when  pro- 

English  Dbpaetment.  perty   is  sold  by    Civil  Courts  in 

execution  of  decree^  the  Court  is 
sed  to  direct  that  every  District  Judge  shall  appoint  a 
ain  fixed  day  in  each  month  on  which^  at  an  hour  to  be 
ed,  all  sales  of  immoveable  property  in  execution  of  decrees 
is  own  Court  and  in  the  inferior  Courts  at  the  Sudder  Station 
1  be  held.  No  sale  of  immoveable  property  shall  take  place 
ipt  on  such  fixed  date  or  on  the  next  open  day  (to  which  any 
not  completed  on  the  said  fixed  date  may  be  adjourned). 
!  notification  of  sale  prescribed  by  section  249,  Code  of 
il  Procedure^  shall  be  worded  in  accordance  herewith,  and 
District  Judge  shall  cause  to  be  published  in  all  Courts  at 
Sudder  Station  and  at  the  Collector's  office,  not  less  than  14 
}  before  the  date  of  sale,  a  list  of  such  property  to  be  sold. 

The  sale  shall  commence  at  the  hour  appointed,  and  in 
e  suitable  part  of  the  Court-house,  and  the  lots  shall  be  sold 
Jtly  according  to  such  list  by  the  Nazir  of  the  District 
rt.  The  sales  are  to  be  conducted  in  a  business-like  way 
out  undue  haste,  but  not  to  be  unduly  protracted. 

The  Judge  shall  also  fix,  on  the  report  of  the  MoonsifTs 

are  not  stationed  at  head-quarters,  a  certain  day  or  days  for 

sale  of  immoveable  property,  under  similar  conditions,  at  the 

rt  of  each  Moonsiff,  and  the  sales  shall  take  place  in  each 

rt  as  above  directed  mutatis  mutandis. 

When  the  sale  day  in  any  case  falls  on  a  Sunday  or  other 
Q  holiday,  the  sale  shall  take  place  on  the  first  open  day 
eafter. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Registrar. 


ClBCULAB 

Obdbb8«  , 
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1878  CIRCULAR  MEMO.  No.  8. 

>&DBBs.  Dated  Calcutta,  the  I9th  August  1873. 

The  High  Court  deems  it  necessary  to  warn  Sessions  Judges 

HIGH  COURT  ^^^  Magistrates  to  take  care  that 

English  Depaktmknt.  parties      holding      certificates    as 

Revenue  Agents  do  not  practise  as 
Mookhtars  without  renewing  their  certificates  in  that  capacity. 

By  order  of  the  High  Court, 

(8d.)       W,  M.  SOUTTAR, 
BegittnT. 

CIRCULAR  ORDER  No.  10. 

Dated  Calcutta,  the  27th  August  1873. 
In  continuation  of  Circular  Order  No.  5,  dated  llth  March 

HIGH  COURT.  ^^^*  *^®  Court  is  pleased,  with  the 

English  Depabtment.  concurrence    of    His    Honor  the 

Lieutenant-Go vernor,  to  direct  that 
warrants  of  imprisonment  directed  to  Superintendents  of  District 
Jails  shall  be  in  the  English  language,  and  that  warrants  directed 
to  the  keepers  of  subdivisional  lock-ups  shall  issue  in  the 
vernacular,  except  where  the  sentence  is  for  imprisonment  of  a 
longer  term  than  15  days,  in  which  case  the  warrants  issued  bj 
subdivisional  authorities  shall,  if  possible,  be  in  English. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 
Begittm. 

CIRCULAR  ORDER  No.  22. 

Dated  Calcutta,  the  23rd  August  1873. 
In  continuation  of  Circular  Order  No.  10,  dated  Slst  May 

HIGH  COURT.  ^^'^  ^^^   ^^"^*  ^    Pl«^«^  ^.  P'^ 

English  Depaetmext.  scribe,  for  general  adoption  in  all 

the   Civil    Courts,  subject  to  its 

control,  the  accompanying  form  for  commissions  issuing,  under 

Section  175,  Act  VIII  of  1859,  for  the  examination  of  witnesses. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Regiitror, 


L.  Xn.]  HIGH  COURT  RULES,  &c.  2 

COMMISSION  TO  EXAMINE  WITNESSES.  1878 

CinCULAR 

In  thb  Coubt  of  the  Judob  Obdbbs. 

of  d18tbict 

[QiuAis  Suit  (or  Appbal)  No.  of  187    . 

Plaintif, 
versus 

Defendant. 

CoifMIBSIOMBB   ON   BEHALF   OF   THB 

(Plaintiff  ob  Defendant.) 

iVHEREAS  it  is  necessary  to  examine  the  person  (or  persons) 

named  in  the  margin  as  a  witness 
(or  witnesses)   on   behalf  of   (the 
plaintiff    or     defendant)     in    the 
abovementioned    case, — You     are 
'eby  appointed  Commissioner  with  full  power  and  authority  to 
imine  the  said  witness  (or  witnesses)  upon  the  interrogatories 
reunto  annexed :  And  you  are  further  empowered  and  com- 
uded,  that  you  do^  at  certain  days  and  places  to  be  appointed 
you  for  that  purpose,  cause  the  said  witness  (or  witnesses)  to 
ne  before  you,  and  then  and  there  examine  him  (or  each  of 
im)  upon   the   said   interrogatories,   either  on   his   (or  their 
ipective)  oath  (or  oaths)  or  affirmation  (or  affirmations)  secondly 
icified  iu  the  schedule    hereunto  annexed,  to  be  first   taken 
ore  you  in  such  solemn  manner  as  is  or  may  be  authorized  by 
r:  And  that  you  do  take  such  examination  (or  examinations) 
1  reduce  the  same  into  writing  ;  and  when  you  shall  have  so 
en  and  reduced  the  same  into  writing  as  aforesaid,  you  are  to 
d  the  same  to  this  Court,  within  days  from  the  date 

'eof^  closed  up  under  your  hand  and  seal,  distinctly  and  plainly 
»  together  with  the  said  interrogatories  and  this  writ :  And 
1  are  further  commanded,  that  before  you  act  in  the  swearing 
examining  the  said  witness  (or  witnesses),  you  do  take  the 
h  or  affirmation  first  specified  in  the  schedule  hereunto 
texed. 

^ated  this  day  of  in  the  year 

thousand  eight  hundred  and  seventy- 

(Seal  of  the  Court) 

Diiinct  Judge. 
4— B 
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1878  /. —  The   Commissioner's  Oath. 

I  swear  that  I  will^  according  to  the  best  of  my  skill  tni 
knowledge,  truly,  faithfully,  and  without  partiality  to  any  of  tk 
parties  in  this  case,  take  the  examinations  and  depodtioDS  of  idi 
witness  (or  witnesses)  as  may  be  produced  before  me. 

So  help  me  God. 

The  Commissioner's  Affirmation, 

I  solemnly  declare  that  I  will,  according  to  the  best  of  my  skill 
and  knowledge,  truly,  faithfully,  and  without  partiality  to  toy  of 
the  parties  in  this  case,  take  the  examinations  and  depositions  of 
such  witness  {or  witnesses)  as  may  be  produced  before  me. 

IL^The  Witnesses'  Oath. 

I  swear  that  the  evidence  which  I  shall  give  in  this  caseskll 
be  true,  that  I  will  conceal  nothing,  and  that  no  part  of  my  eTi- 
deuce  shall  be  false. 

So  help  me  God. 

The  Witnesses'  Affirmation, 
I  solemnly  declare  that  the  evidence  which  I  shall  give  in  this 
case  shall  be  true,  that  I  will  conceal  nothing,  and  that  no  part 
of  my  evidence  shall  be  false. 

Note. — Christiana  to  whom  the  oath  is  administered,  will  be  swori  npw  ^ 
New  Testament. 

To  others  the  oath  will  be  administered  npon  snch  symbol,  or  acoompanicd  bj 
such  act,  aa  may  be  usual,  or  as  the  persons  taking  the  oath  may  acknowle^'* 
be  binding  on  their  conscience. 


CIRCULAR  ORDER  No.   11. 

Dated  Calcutta,  the  lOth  September  1873. 
The  orders  noted  on  the  margin  are  hereby  rescinded,  and  the 

Quarterly  Statements  D  and  E  wil 

HIGH  COURT,  &c.,  ,  r     ^y      X.  u     -i^  ^    k,r  the 

English  Department,  nencetortn    be    submitted   oy  ^ 

OriminaL  Sessious  Judges  to  the  High  Court 

m,%llY^t''''^^^^^^       i«  the  revised  form  now  circulatj 

commencing  with  those  for  the  3rf 
Quarter  of  1873. 
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Statements    received    in  other  than  the   printed  forms        1878 
)lied  by  the  Superintendent  of  Stationery  will  be  returned,    Cikcuimk 

URDKR8* 

the  district  will  be  dealt  with  as  if  no  Statements  had  been 
ived. 

The  Statements  will  continue  to  be  sent  in  duplicate  as 
lired  by  Circular  Memo.  No.  4,  dated  7th  June  last. 

Column  1  of  Statement  D  will  comprise  the  names  of  all 
sers  exercising  criminal  authority  in  the  district,  the  letters 
S."  being  inserted  after  the  names  of  Covenanted  Officers, 
[istrates,  other  than  the  Magistrate  of  the  District,  will  be 
gnated  according  to  their  powers  as  Magistrates  of  the  Ist 
B,  of  the  2nd  class  or  of  the  3rd  class ;  and  not  as  Joint 
^trates.  Assistant  Magistrates,  or  Deputy  Magistrates.* 

The  Benches  of  Magistrates  which  have  sat  in  the  Quarter 
er  report  will  also  be  entered  here,  and  the  names  of  the 
pstrates  who  have  served  on  them  will  be  shown  in  the 
imn  of  Remarks  instead  of  on  the  back  of  the  Statement, 
equired  by  Circular  Memo.  No.  3,  dated  26th  May  last. 

Columns  3,  4  and  5   will  be  filled  up   according  to  the 

instructions  contained  in  Circular 
Stfttement  D.  ^^ 

Order  No.  7,  dated  10th  April  last, 
rhich  it  may  be  added  that  column  5,  ^^  acquitted,"  will  show 
dismissals  (as  under  section  205)  and  discharges  (as  under 
ion  496)  which  operate  as  acquittals.  New  trials  ordered 
er  section  328  will  appear  in  column  8.  The  persons  shown 
'  remaining  under  trial"  at  the  close  of  one  Quarter  should 
included  (though  not  separately  exhibited)  in  column  3  of 
return  for  the  following  Quarter,  as  "  persons  under  trial." 
es  decided  by  Municipal  Commissioners  should  not  be 
sred  in  this  Statement. 

This    Statement    is    intended    to    comprise   all   appeals 
„  preferred    either  to   the   Sessions 

statement  E. 

Judge,  or  to  the  Magistrate,  with- 

detail  of   the   Officers   from   whom  the   appeals  may  be 

ferred ;  and  also  references  made  to  the  High  Court  under 

e,  g,,  Magistrate  of  the  District ;  A.  Jones,  Esq.,  C.  S.,  1st  class ;  B.  Williams, 
,  Ist  class  ;  Baboo  M.  N.  Dass,  Ist  class ;  C.  HoweU,  Esq.,  C.  S.,  2nd  class  ; 
LQwar  Ali,  2nd  class :  &c..  &o. 
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1878        section  296,  Act  X  of   1873,  either  by  the   Sessiona  Judge  or 
OaDBKaf     ^^  *'*®  Magistrate.     Persons  whose  cases  are  shown  as  "  pending" 
in  column   10  should  be  included  in  the  number  entered  in 
column  2  of  the  ensuing  Quarter's  returns. 

8.  After  the  Magistrate  has  prepared  and  signed  Part  I  of 
Statement  D,  and  filled  up  his  portion  of  Statement  £,  tlie 
Statements  will  be  submitted  to  the  Sessions  Judge,  who  will 
enter,  in  Part  II,  Statement  D,  the  result  of  trials  disposed  of 
by  him ;  and,  in  Statement  E,  the  result  of  appeals  preferred 
before  his  Court.  He  will  then  forward  the  completed  return 
to  the  High  Court. 

9.  Both  Magistrates  and  Judges  are  called  upon  to  see  thit 
the  Statements  are  prepared  neatly^  as  well  as  correctly,  in 
respect  of  the  entries  made,  and  that  they  are  not  disfigured  by 
slovenly  or  bad  writing.  On  such  cases  occurring  the  State- 
ments will  be  liable  to  be  returned. 

10.  The  column  of  Remarks,  which  in  each  Statement  is  of 
ample  size,  will  contain  the  mention  of  any  cases  or  particulars 
which  do  not  appear  to  be  fairly  provided  for  in  other  columns, 
and  will  also  contain  brief  explanations  of  any  noticeable  results 
appearing  on  the  face  of  the  returns,  specially  of  such  as  if 
unexplained  might  lead  to  erroneous  conclusions :  in  short,  any 
comments  that  will  tend  to  throw  light  on  the  figures. 

11.  This  return  will  not  interfere  with  the  submission  of  the 

Statement  No.   Ill  prescribed  by  Circular  Order  No.  10,  dated 

12th  July  1870. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

Regiitror. 

CIRCULAR  ORDER  No.  23. 

Dated  Calcutta,  the  llth  September  1873. 

The  Court  is  pleased  to  direct,  with  reference  to  applications 

HIGH  COURT  ^^^  enrolment  as  Pleaders  or  Mook- 

ENGLI8H  Department,  tars   made   by    persons   who  have 

Civil.  .         . 

passed  the  examination  contem- 
plated by  the  Rules  drawn  up  under  Section  4,  Act  XX  of 
1865,  that  where  the  application  is  made  in  a  district  different 
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rom  that  in  which  the  examination  was  passed^  it  must  be  '^^ 
coompanied  by  a  letter  from  the  Judge  of  the  District  in  which  CiRouLAa 
le  applicant  passed,  or  in  which  he  received  permission  to 
ppear  at  the  examination,  certifying  that  such  person  has  stated 
is  desire  to  practise  in  the  district  named,  and  setting  forth  the 
masons,  together  with  a  statement  of  the  certifying  Judge's 
elief  that  the  application  is  bondjide, 

2.  Such  letter  shall  be  granted  upon  a  petition  presented  in 
>en  Court,  and  notice  of  such  petition  shall  be  first  stuck  up 
I  a  conspicuous  part  of  the  Court-house  for  14  days. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

Regiitrar. 


CIRCULAR  MEMO.  No.  15. 

Dated  Ca!cutta,  the  I2th  September  1873. 
The  attention  of  District  Judges,  Subordinate  Judges,  and 
HIGH  COURT,  Judges  of  Small  Cause   Courts  is 

Bnglish  Depabtment,  called  to  the  rules,   which   direct 

that  applications  for  leave  on  the 
irt  of  such  officers  should  be  submitted,  through  the  High 
ourt,  to  the  Government. 

By  order  of  the  High  Court, 

(bd.)        W.  M.  SOUTTAR, 

Registrar, 


CIRCULAR  MEMO.  No.  16. 

Dated  Fort  WUliam,  the  \6th  September  1873. 

HIGH  COURT  ^^l*y  ^^  *'*^  following  letter  is 

English  Dbpabtment,  forwarded  to  the  Judge  of 

CivU,  ^  .  . 

Preient:  ^^*  * 

The  Hon*ble  Louia  S.  Jackson,        request  that  he  will  attend  to  its 

Judge,      .     .        .. 
^       instructions. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

RegUirar, 
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The  Accountant-General,  Bengal, 


To 


The  Registrar,  High  Court. 

Dated  the  8th  September  1873. 

Sir, — I  would  be  much  obliged  by  your  issuing  an  instruction 
to  Judges  to  report  to  this  office  every  case  of  appointment  bj 
them  of  an  Officiating  Moonsiff.  Much  inconvenience  is  csDaed 
by  the  necessity  of  my  having  to  make  enquiries  in  every  cm 
where  a  new  name  appears. 

2.  The  report  should  contain  the  name  of  the  officer  appoiDted, 
whether  he  is  a  Government  servant,  the  office  to  which  he  it 
appointed,  and  the  occasion  of  the  appointment  The  date  of 
joining  should  also  be  communicated  either  with  the  first  report 
(which  will  be  a  good  enough  time  if  it  is  kept  back  till  the 
officer  joins),  or  in  a  subsequent  separate  Report. 

I  have,  &c, 

(Sd.)        J.  WESTLAND, 
Officiating  Accountant- General^  Baigil 


CIRCULAR  MEMO.  No.  17. 

Dated  Calcutta,  the  4th  November  1873. 

The   following   Notification   by   the   Government  of  India, 

HIGH  cotTRT,  icc,  ^""^  Department,  dated  the  17th 

English  Depabtment,  October  last,  is  circulated  for  the 

information  and  guidance  of  tU 
Judicial  Officers,  and  the  Court  enjoins  the  strictest  compliance 
with  the  instructions  therein  laid  down. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

RegUtrar. 


^OL  XII.]  HIGH  COURT  RULES,  &c.  3 

No.   3204.  1878 

HOME  DEPARTMENT.  0^™.* 

Public. 

Dated  Simla,  the  \lth  October  1873. 

Notification. — As  there  is  reason  to  believe  that  the  orders 
f  this  Department,  dated  the  15th  June  1869,  warning  public 
ficers  to  be  careful  in  granting  certificates  to  their  subordinates, 
!*e  not  generally  known  or  acted  upon,  those  orders  are  here 
elow  republished  for  general  information ;  and  all  officers  of 
ovemment  are  required  carefully  to  observe  them  : — 

ireular  to  Local  Governments  and  Administrations y  dated  the 

I5th  June  1869. 

"  The  Governor-General  in  Council  has  recently  had  under 
nsideration  a  case  in  which  a  public  officer,  the  Head  of  a 
epartment,  in  granting  a  certificate  to  one  of  his  subordinates, 
ppressed  the  true  reason  for  which  the  subordinate  had  been 
moved  from  his  appointment.  Such  an  omission  may  obviously 
I  injurious  to  the  interests  of  the  public  service,  I  am  therefore 
rected  to  draw  attention  to  the  subject,  and  to  request  the 
me  of  orders  to  all  public  officers,  warning  them  to  be  careful 
giving  certificates  to  their  subordinates,  to  state  the  whole 
uth  ill  respect  of  character  and  cause  of  dismissal  or  resigna- 
3n  of  appointment." 

A.  C.  LYALL, 
Secretary  to  the  Government  of  India, 


CIRCULAR  MEMO.  No.  18. 

Dated  Calcutta,  the  lOth  November  1873. 

All  District  Judges  and  Judicial  Commissioners  are  hereby 

„,^„  ^^^^r«  requested  to  obtain  from  their  own 

HIGH  COURT.  J^      '  „         ^  ,      in, 

English  Department,  offices,  as  well  as  from  the  Courts 

subject  to  their  control,  the  parti- 

liars  set  forth  in  the  annexed  form  regarding  compulsory  sales 

immoveable  property  not  coiulucted  by  the  agency  of  the 
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Collector^  and  submit  the  same  to  the  High  Court  for  tie 
information  of  Government.  Tlie  return  in  question  sMd 
embrace  the  official  year  1872-73»  and  should  be  similarly  sub- 
mitted in  future  years. 

2.  By  the  words  ^'  Great  Zemindaris,"  in  the  first  column  ol 
the  form,  are  intended  zemindaris  paying  more  than  Rs,  50,OOC 
revenue :  and  by  **  Large  Zemindaris,"  those  paying  more  tkn 
Rs.  5,000  revenue. 

By  order  of  the  High  Court, 

(Sd.)        J.  H.  BELCHAMBERa 

Deputy  Regitlrar^ 
for  Regittnr. 

Register  of  Transfers  by  compulsory  Sale. 


Nature  of  Tennre  transferred. 


Great  zemindaris,  complete 

Shares   in    zemindaris,    com 
pie  uO     •■•        •••        ••• 

Large  zemindaris 

Shares  in  ditto 

Small  zemindaris 

Shares  in  ditto 

Villages  owned  by  cultivating 
communities 

Shares  in  ditto 

Holdings  of  proprietary  culti 

V  Op  wOXO     •••  •••  •••  •• 

Intermediate    holdings     of   a 
transferable  character 

Holdings  of  ryots  at  fixed  rates, 

Holdings  of  ryots  with  right  of 
occupancy      

Revenue-free  tenures  ... 


Number  of 
Transfers 
recorded. 


Averac^e  Area  in 
Acres  of  each  Hold- 
ing transferred. 


T^yif^MH 
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CIRCULAR  ORDER  No.  24.  1878 

Dated  Calcutta,  the  25th  November  1873.         %^^^^^ 
N  supersession  of  such  portion  of  Circular  Order  No.  32, 
HIGH  COURT  dated  8  th  November  1870,  as  de- 

KvoLisH  Department.  clares   the    Statements   named  on 

,     .         the  marffin  to  be  no  longer  neces* 

and    6A  Statment  fihowing  . 

lyerage  duration  of  suits  and      sarj,  the  Court  is  pleased  to  direct 

the  preparation  of  those  State- 
its  for  the  year  1873,  and  for  future  years,  in  accordance 
i  the  instructions  contained  in  Circular  Order  No.  6,  dated 
March  1870,  which  should  be  carefully  observed. 

Those  instructions  should  also  guide  the  local  Courts  in 
ig  up  columns  19  and  20  of  Judicial  Statement  No.  8 
rcular  Order  No.  32,  dated  8th  November  1870),  which 
iride  for  the  exhibition  of  the  average  duration  of  suits  con- 
ed and  uncontested. 

.  The  Court  desire  also  that,  in  calculating  the  duration  of 
s,  whether  original  suits  or  appeals,  the  reckoning  be  made 
I  the  date  of  institution,  and  not  from  that  of  transfer. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

Eegistrar. 

CIRCULAR  ORDER  No.  12. 

Dated  Calcutta,  the  2Sth  November  1873. 

r  continuation  of  Circular  Order  No.  10,  dated  27  th  August 
«-r^«.  ^r.,^r^  1873,  thc  Court  is  pleased,  at  the 

HIGH  COURT.  '        r  TT.    TT  ,     ^r  . 

Bnglish  Department.  request  of  His  Honor  the   Liieute- 

Criminal.  ,   r^  j        •      x        a* 

nant-Crovernor,  under  instructions 
the  Government  of  India,  to  direct  that  in  all  cases  where 
accused  is  a  soldier  or  person  holding  any  rank  in  the  army, 
warrant  for  detention  or  imprisonment  shall  set  forth 
rately  the  rank  of  the  prisoner  and  the  Regiment  or 
tary  Department  to  which  he  belongs. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

Registrar. 
5— B 
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1878  CIRCULAR  MEMO.  No.  19. 

Circular 

Ordbbs.  Dated  Calcutta^  the  29th  November  1873. 

The  attention  of  District  Judges  is  again  called  to  the  neces- 
„,^„  «^TTT*m  sity  of  showing  in  their  Quarterly 

HIGH  COURT.  ^  ^  rT^L 

English  Department.  Returns  the  number  of  days  they 

devoted  to  civil  work  during  the 
period  embraced  by  those  Returns,  the  Court  having  obserfed 
that  the  requirements  of  Circular  Memorandum  No.  3, 
28th  February  last,  have  been  very  frequently  overlooked. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

BegUirar, 


Circular  No.  84. 

BE  SOLUTION  by  the  Government  of  India,  Financial  ft- 
partment,  No.  2997,  dated  Fort  William,  the  Ulh  Nmd» 
1873. 

In  consequence  of  the  failure  of  the  autumn  rice  crop  thTOUgk- 
out  a  large  part  of  the  territories  administered  by  the  Lieutenant- 
Governor  of  Bengal,  there  is  reason  to  fear  that  there  may  be  ft 
large  expenditure  of  money  for  the  relief  of  distress,  and » 
serious  loss  of  revenue. 

2*  The  Viceroy  and  Governor-General  accordingly  deems  it 
necessary  to  invite  the  attention  of  Local  Governments  and  Chie& 
of  Departments  to  the  imperative  necessity  that  is  laid  upon  the 
Government  and  its  officers  for  the  immediate  curtailment  of  ftU 
expenditure  that  can  be  reduced,  postponed,  or  dispensed  with. 
The  scarcity  in  Bengal  may  cause  a  considerable  strain  on  Ae 
general  resources  of  the  State,  and  expenditure  that  would  be 
proper  under  ordinary  circumstances  would  be  out  of  place  now. 

3,  His  Excellency  desires  that  each  officer  will  take  immediate 
steps  to  stop  any  expenditure  in  the  present  year  that  can  be 
prevented,  and  that  all  estimates  of  charge  for  the  coming  J^t 
1874-75,  may  be  reconsidered  and  reduced  to  the  utmost  po»ibl« 
extent. 
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4.  No  increase  of  expense  should  for  the  present  be  suggested        1878 
bat  can  by  any  means  be  avoided.  Circular 

.  Obobbs. 

5.  The  Viceroy  and  Governor-General  is  confident  that 
Seers  of  the  Government  will  recognize  the  necessity  for  these 
istn^ctions^  and  he  looks  for  their  loyal  co-operation  in  giving 
feet  to  them. 


^SOLUTION  (Statittieal  Department)   of  the  Government  of 
Bengal^  dated  Calcutta^  the  2\8t  November  1873. 


A  BesolatioD  of  the  Government  of  India  in  the  FinaDcial  Department, 
No.  2997,  dated  the  14th  November  1873,  inviting  the  attention  of 
tbis  Government  to  the  imperative  necessity  of  immediate  curtail- 
ment of  all  expenditure  that  can  be  reduced,  in  consequence  of  tbe 
large  expenditure  of  money  and  loss  of  revenue  which  may  arise 
from  the  threatened  failure  of  crops  in  Bengal. 

In  circulating  these  orders  to  all  Heads  of  Departments  and 
Commissioners  of  Divisions^  the  Lieutenant-Governor  hopes 
mt  every  possible  endeavour  will  be  made  by  Heads  of  Depart- 
tents  to  curtiul  expenditure  as  far  as  possible.  At  the  same 
me  His  Honor  desires  that  the  following  projects  and  undertak- 
igsmay  be  postponed:  — 

(1)  Experimental  projects  in  the  Opium  Department. 

(2)  Chittagong  Settlement  Undertaking. 

(3)  Orissa  Field  Survey. 

(4)  Avoidable  expenditure  in  jails. 

(5)  Nepaul  Boundary  Verification  for  the  present  year. 

(6)  The  Field  Survey  in  Behar,  if  the  Irrigation  Depart- 

ment see  no  objection. 
2.    With  regard  to  the  first  project,  the  Lieutenant-Governor 
ill  be  glad  if  the  Member  in  charge  would  issue  orders  after 
HDsnlting  the  Agents  as  to  the  experimental  schemes  which  can 
s  foregone  without  jeopardizing  the  revenue. 
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English  Depabtment. 
Civii, 


CIRCULAR  MEMO.  No.  20. 

Dated  Calcutta,  the  4th  December  1873. 

Copy  of  the  foregoing  Circular  No.  84  of  the  Govenimentrf 
^r.^  ^rvxr^m  EeiigaL  with  the  Resolution  of  the 

HIGH  COURT.  ^  .,   ^    ,.         r      J  1. 

Government  of  India  refened  to 

therein^  is  circulated  for  theinfonn- 

ation  and  guidance  of  all  Civil  Courts  under  the  control  of  the 

High  Court. 

By  order  of  the  High  Court, 

(Sd.)        J.  H.  BELCHAMBERS, 
Deputy  Registrar,  in  charge 
of  the  office  of  RegUtv, 

CIRCULAR  ORDER  No.  25. 

Dated  Calcutta,  the  SOth  December  1873. 
Having  reason  to  believe  that  some  misapprehension  exists  as 

to  the  orders  noted  on  the  margin* 
in  connexion  with  the  tripartite 
division  of  the  headings  of  the 
Quarterly  Statements  A  and  B, 
and  that  of  the  Annual  Statement 
No.  6,  the  Court  is  pleased  to  issue 
the  following  instructions  on  the 
subject. 

2.  In  the  Quarterly  Statements  submitted  to  the  Court,  as 
well  as  in  the  Annual  Statement  No.  6  (Civil),  or  "  Statement 
showing  the  number  and  description  of  civil  suits  instituted  m 
the  Civil  Courts  of  the  district,"  &c.,  the  headings  "  Small  Cause 
Court  Class"  and  "  Suits  for  money,  distinguishing  suits  up  to 
Rs.  500  cognizable  by  Small  Cause  Courts  from  other  cases, 
shall  be  taken  to  embrace  all  suits  for  money,  comprehended 
within  the  sub-headings  of  that  denomination  in  the  Statement 
No.  6,  whether,  with  reference  to  value  or  other  limitations, 
cognizable  by  a  Court  of  Small  Causes  or  not ;  so  that  in  this 
respect  the  Annual  and  Quarterly  Statements  may  correspond, 

3.  The  provisions  of  Circular  Order  No.  176  of  the  late 
Sudder  Court,  dated  10th  April  1861,  are,  in  other  respects,  to 
remain  in  force,  and  the  explanations  heretofore  required  i° 
respect  of  particular  classes  of  suits  will  continue  to  be  submitted. 


HIGH  COURT. 

English  Department. 

Civil, 

Circtilar  Order  No.  31,  dated 
4th  November  1870,  paragraphs 
4  and  5. 

Circular  Order  No.  32,  dated  8th 
November  1870,  paragraph  T, 
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4.    Again,  in  the  Quarterly  as  well  as  in  the  Annual  State-        1878 

snts,  the  description  *^  Rent  suits"  or  ^^  Bent  cases"  will  include    Circular 

I  suits  under  the  Rent  Law,  Act  VIII  (B.C.)  of  1869,  which     ^*'''**' 

e  arranged  under  the  sub-headings  specified  in  the  prescribed 

rm  for  that  Statement ;  but  the  instructions  in  regard  to  the 

eedy  trial  of  suits,  and  the  explanations  in  respect  of  cases 

mding  over  six  weeks,  relate  only  to  suits  for  rent  due  and 

^ing. 

3.    The  heading  '^  other  suits"  will  thus  comprise  the  same 

nominations  in  the   Annual  No.    6,  and  in  the  Quarterly 

i^atements. 

By  order  of  the  High  Court, 

(Sd).        H.  J.  S.  COTTON, 

Offg,  Registrar, 


No.  3037. 

High  Court  op  Judicature  at  Fort  William 

IN  Bengal 

The  13M  December  1873. 

Resolution. 

The  question  having  been  raised  whether  practising  pleaders 

__-^_^^___  of  the  Courts  of  the  interior  shall 

English  Depabtment.  be  eligible  to  the  appointment  of 

Sub-Registrar  of  Deeds,  the  High 
ourt  are  pleased  to  declare  that  pleaders  of  both  the  higher  and 
wer  grades,  admitted  and  enrolled  under  Act  XX  of  1865, 
lall  be  allowed  to  hold  the  office  of  Sub-Registrar  of  Deeds 
ithout  prejudice  to  their  practice. 


CIRCULAR  MEMO.  No.  21. 

Ordered  that  a  copy  of  this  Resolution  be  forwarded  to  all 
•istrict  Judges,  with  a  request  that  they  will  watch  and  report 

any  inconvenience  appears  to  result  from  the  office  of  Sub- 
^gistrar  being  held  by  a  pleader  in  active  practice. 

By  order  of  the  High  Court, 

(Sd).        U.  J.  S.  COTTON, 

Offg,  RegUtrar, 
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1874        RULES  AS  TO  FEES  OP  THE  mOH  COURT  (ORIGINAL  JURISDIC- 
— ^^^^  TION)  AND  OP  THE  SHERIPP  OP  CALCUTTA. 

It  is  ordered  that  the  firsts  second^  and  third  of  the  Bales  of 
the  High  Court  of  Judicature  at  Fort  William  in  Bengal,  in  its 
Original  Jurisdiction^  which  came  into  effect  in  July  1862,  tod 
the  tables  of  fees  of  the  said  High  Court,  in  its  Original  Civil 
Jurisdiction  (except  those  which  came  into  effect  on  the  15tk 
daj  of  May  1873),  in  its  Matrimonial  Jurisdiction,  in  its 
Original  Criminal  Jurisdiction,  and  in  all  proceedings  in  per- 
sonamy  in  its  Admiralty  or  Vice- Admiralty  Jurisdiction,  and 
also  the  table  of  fees  of  the  Sheriff  of  Calcutta,  be  and  the  same 
are  hereby  repealed.  And  it  is  further  ordered  that  the  follow- 
ing Rules  be  read  and  passed  as  the  Bules  of  the  said  High 
Court,  in  its  Original  Jurisdiction,  to  take  effect  from  the  ninth 
day  of  March  1874  : — 

1.  The  fees  of  Court  to  be  taken  in  all  proceedings  inrm 
and  other  proceedings  in  the  exercise  of  Admiralty  or  Vice- 
Admiralty  Jurisdiction,  to  which  the  Bules  contained  in 
Act  VIII  of  1859  are  not  applicable,  shall  be  those  set  forth  in 
the  table  of  fees  made  and  established  by  order  of  his  late 
Majesty  King  William  the  I Y  in  Council,  in  pursuance  of  the 
2nd  William  IV,  Cap.  51. 

2.  The  fees  of  Court  to  be  taken  in  all  proceedings  in  the  res- 
pective jurisdictions  indicated  in  the  headings  to  the  first,  second, 
third,  and  fourth  Schedules  hereto,  and  to  which  the  tables  of 
fees  which  came  into  effect  on  the  15th  of  May  1873  are  not 
applicable,  shall  be  those  set  forth  in  such  Schedules,  respectively. 

3.  The  first  of  the  said  Schedules  shall,  except  as  to  fees 
specially  provided  in  the  second  and  third  of  the  said  Schedules, 
apply  to  all  proceedings.  Testamentary  and  Intestate,  and 
Matrimonial,  and  shall  also  apply  to  all  proceedings  in  appeal 
from  the  Original  Civil  Jurisdiction  of  the  Court. 

4.  The  fourth  of  the  said  Schedules  shall  apply  to  all  pro- 
ceedings in  appeal  from  the  Original  Criminal  Jurisdiction  of 
the  Court,  as  well  as  to  all  other  proceedings  in  such  jurisdic- 
tion. 

5.  The  fees  to  be  allowed  to  the  Sheriff  and  his  officers  shall 
be  those  set  forth  in  the  fif^h  Schedule  hereto. 
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6.  The  fees  to  be  allowed  to  arbitrators  and  others  named  in 
the  sixth  Schedule  hereto  shall  be  those  set  forth  in  such 
Schedule. 

7.  The  allowance  to  be  made  to  witnesses  shall  be  those  set 
forth  in  the  seventh  Schedule  hereto. 

8.  The  folio  for  all  purposes  shall  consist  of  90  words^  and 
7  figures  shall  be  counted  as  one  word. 

(Sd.)    R.  COUCH. 
P.  B.  KEMP. 
L.  S.  JACKSON. 
A.  G.  MACPHERSON. 

F.  A.  GLOVER. 
W.  AINSLIE. 
C.  PONTIFEX. 
E.  G.  BIRCH. 

G.  G.  MORRIS. 

Filed  I5th  March  1874. 


Hs.  As. 

P. 

10    0 

0 

10    0 

0 

0     8 

0 

2     0 

0 

3     0 

0 

The  First  Schedule. 

ORiaiNAL  CIVIL  JURISDICTION. 

Admiralty  and  Vice-Admiralty  Jnrisdlotion  (limited  to  Proceedings 

in  Personam). 

1.  Order  for  admission  of  Barrister  or  Attorney 

2.  On  presentation  of  plaint,  or  of  case  stated  under 

Section  328  of  Act  VIII  of  1859   ... 

3.  Petition  to  sue  in /orm^  patipem 

4.  SummoDS  to  defendant,  each 

5.  Authority  to  sue  or  defend 

6.  Filing  every  document  for  which  a  fee  is  not  specially 

provided,  ioduding  documents  annexed  as  exhibits 
to  affidavits  or  affirmations,  or  produced  with 
plaint  or  used  in  evidence 

iVb<e.— -Not  to  be  charged  twice  in  the  same  suit.    Vouchers  to  be  treated 
as  forming  one  document  with  the  bill  or  account  to  which  thej  relate. 
Entries  in  a  book  to  be  treated  as  forming  one  document  with  the  book. 

7.  For  comparing  copies  of  documents  with  the  originals 

under  Section  39  of  Act  Vllt  of  1859,  for  each  of 

the  first  five  documents  ...  ...       10    0 

For  every  other  document  ...  ...      0    8    0 


2    0    0 


1874 
Bulbs. 
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BuLsa.  8.    Every  application  to  the  Court  or  a  Judge  either 

before  or  after  decree     ...  •..  ...5  0  0 

9.    Every  order  thereon  issued   from    the  Begistrar's 

office  ...  ...  ...  ,.     5  0  0 

10.  Every  warrant  of  arrest  or  attachment,   and  every 

writ  or  process  in  execution  of  or  to  enforce  a 
decree  or  order  ...  •••  ...      5  0  0 

11.  Every  report  or  certificate  of  a  Judge  or  an  officer 

of  the  Court  made  after  a  single  meeting  ...      5  0  0 

For  every  meeting  after  the  first  ...  ...      2  8  0 

12.  Every  certificate  to  accompany  exemplification  of  any 

document    or    proceedings  to  be  transmitted  to 
England      ...  ...  •••  ...      5  0  0 

1 3.  Every  other  certificate  for  which  a  fee  is  not  specially 

provided      ...  ...  ...  ...      2  0  0 

14.  Commission  to  examine  witnesses,  or  other  special 

Commission  ...  ...  ...      6  0  0 

15.  For  production  by  any  officer  of  the  Court  at  the 

hearing  of  a  suit  of  the  records  of  any  other  suit     3  0  0 

Note, — When  this  fee  is  charged,  no  fee  for  searching  is  to  be  charge<l* 

16.  For  every  attendance  on  parties  or  their  Attorney 

inspecting  books  or  papers  deposited  in  Court  for 
inspection    ...  ...  ...  ...      3   0  0 

17.  For   enquiring   into  the   sufficiency  of  security  for 

every  hour  or  part  of  an  hour  ...  ...      2   8  0 

JVbfe.— Not  to  be  charged  to  officers  of  Court  who  have  to  give  security  for 
the  due  performance  of  their  duties,  or  to  administrators. 

18.  For  every  search  or  examination  of  records  when  no 

certificate  or  office  copy  is  taken       ...  ...      2   0  0 

Note, — This  fee  is  not  to  be  charged  to  a  witness  (not  a  party  to  the  suit) 
applj^ing  for  the  return  of  documents  produced  by  him. 

19.  Every  oath  or  affirmation  administered  to  a  witness      2   0  0 

Note, — The  party  producing  the  witness  or  his  Attorney  shall  cause  a  stamp 
of  this  value  to  be  affixed  on  the  deposition  within  48  hours  after  the  tenni- 
nation  of  the  trial. 

This  fee  is  not  to  be  charged  if  the  witness  be  examined  de  bene  esse  under 
commission. 
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.    For  redaciog  into  writiDg  the  depositions  of  witnesses,  Buum. 

for  each  folio  ...  ...  ...       0    8    0 

€te, — It  shall  he  the  duty  of  the  party  whose  witness  is  examined,  or  his 

»TDey,  to  affix  the  proper  stamp  on  the  deposition  within  48  liburs  after  the 

dnation  of  the  trial. 

•\ 
For  every  day  or  part  of  a  day  in  which  the  Coart  is 

occupied  in  trying  a  case  (including  appeals  from 

the  Originnl  Jurisdiction)  after  the  first  day  ...  20  0  0 
For  every  day  or  part  of  a  day  in  which  the  Court  is 

occupied   in   taking  the  exumination  of  witnesses 

under   Mandamus  or  Commission    sent  to  this 

Court  for  execution        ...  ...  ...     20    0    0 

Every  final  decree  where  the  amount  decreed  does  not 

exceed  Bs.  1,500  ...  ...  •••       8    0    0 

Where  it  exceeds  Bs.   1,500,  but  does  not  exceed 

Bs.  2,500  ....  ...  ...     12    0    0 

Where  it  exceeds  Bs.  2,500^  but  does  not  exceed 

XCSt   dyUUV/  ...  •*.  ... 

Where  it  exceeds  Bs  5,000 
In  other  cases 

Decree  for  the  defendant  where  the  suit  is  dismissed 
Decree  for  the  defendant  in  suits  in  which  a  set-off 

is  pleaded  and  balance  awarded  in  favor  of  the 

defendant — ad  valorem  upon  the  amount  of  such 

balance  the  same  as  in  decrees  for  plaintiff. 
Filincc  memorandum  of  appeal  in  suits  for  debt  or 

damages  where  the  amount  to  which  the  appeal 

relates  does  not  exceed  Bs»  1,500    ...  ...     16    0    0 

Where  it  exceeds  Bs.   1,500,  but  does  not  exceed 

Bs.  2,500    ...  ...  ...  ...     24    0    0 

Where  it  exceeds  Bs.  2,500,  but  does  not  exceed 

JKS.  0,\/U\/     ...  •••  .•*  ... 

Where  it  exceeds  Bs.  5,000 

In  other  cases...  ...  ... 

Every  decree  for  plaintiff  on  appeal  in  which  the 

decree  of  the  Lower  Court  was  in  favor  of  the 

defendant— >atf  palorgm  upon  the  amount  decreed, 

M  in  original  suits. 

6— B 


16 

0 

0 

20 

0 

0 

16 

0 

0 

5 

0 

0 

32 

0 

0 

50 

0 

0 

32 

0 

0 
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RuLBs.        28.    Every  decree  for  plain  ti€  on    appeal    where    the 

amount  decreed  in  the  Low«r  Court  is  increased 
on  appeal — ad  valorem  upon  the  amount  of  such 
increose,  as  in  original  suits. 
In  other  cases ...  ...  ...  •••      16    0    0 

29.    Every  exemplification  of  decree  or  other  docament, 

in  addition  to  the  folio  and  other  chaiges  •••     10    0    0 

80.    For  copies  of  any  document,  per  folio  .«•  ...       0    8    0 

31.  For  amending  proceedings  under  order  of   Court, 

per  folio      ...  ...  ...  •••       0    8    0 

32.  On  every  sale  conducted  by,  or  made    with    the 

approval  of,  the  Registrar — a  commission  of  10  per 
cent,  on  the  first  thousand,  and  2^  per  cent,  on 
the  rest  of  the  purchase-money. 

Note, — The  stamp  to  be  affixed  on  the  bidding  paper. 

33.  For  translations;  per  folio  •••  ...  ...       2    0    0 

Note, — The  fee  to  be  charged  on  the  number  of  folios  contained  in  the 
original  document. 

34.  For  every  summons  by  Taxing  Officer...                 ...  2    0  0 

35.  Every  certificate  by  Taxing  Officer      ...                 ...  10  0 

36.  For  taxation  of  each  bill  of  costs  above  Rs.  300    ...  10    0  0 
For   taxation  of  each  bill  of  costs  not  exceeding 

Rs.  300       ...  ...  ...  ...       5    0   0 

If  the  taxation  occupies   more  than    an  hour,  for 

every  additional  hour  or  part  of  an  hour  ...     10    0   0 

Accountant^  General. 

-37.  Upon  all  moneys  paid  into  Court  with  the  privity  of 
the  Accountaut-General — 1  per  cent.,  and  upon  all 
interest  accruing  thereon  2^  per  cent. 

38.  For  entering  and  countersigning  decree  or  order  for 

the  payment  of  money  ...  ...  ...      5    0  0 

39.  For  making  and  entering  every  certificate  to  be 

annexed  to  such  decree  or  order      ...  ...     10    0  0 

40.  For  every  search  where  no  certificate  is  required   •••      3    0   0 

41.  For  every  certificate  of  funds  in  Court  ...      5    0  0 

Note  1. — No  commission  is  to  be  charged  upon  moneys  paid  into  Court  bj 
the  Official  Receiver  of  the  Court. 
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Nate.  2. — No  fee,  except  commission,  is  to  be  charged  when  the  amount         1^4 
n   Court  does  not  exceed  Rs.  400,  or  in  respect  of  payments  made  to  suitors       BulbsT 
^eriodicalljr. 


2. 
3. 
4. 


1. 


2. 


The  Second  Schedule. 
Testamentary  and  Intestate  Jurisdiotion. 

For  every  petition  for  probate  or  letters  of  adminis 
tration         •••  ...  ...  .. 

For  every  citation 

Inventory 

Accounts    of  executors    or    administrators    if  not 
exceeding  3  folios 

Every  other  folio 

For  searching  after  any  will,   administration,    in 
ventory  or  account 

For  registering  every  will  not  exceeding  5  folios    .. 

For  every  other  folio 


Bs.  As. 

P. 

.       4     0 

0 

.       2    0 

0 

.       1     0 

0 

.       1     0 

0 

.       0    5 

0 

.      0     8 

0 

.       2    0 

0 

.       0    8 

0 

The  Third  Schedule. 

Matrimonial  Jurisdiotion. 

Plaint  or  memorandum  of  appeal  in  a  suit  to  obtain 

possession  of  a  wife 
Marriage  license 


... 


••• 


••• 


••• 


5  0  0 
17  0  0 


The  Fourth  Schedule. 

Original  Criminal  Jurisdiotion. 

1.  Every  writ  o£  MandamuSy  Certiorari,  Habeas  Cor- 

pus^ Procedendo^  or  other  writ  for  which  a  fee  is 
not  specially  provided    ... 

2.  Precepts  for  special  and  petty  jurors    ... 

3.  Every  recognizuuce  and  respiting  the  same,  each 

4.  For  each  bail   ... 

5.  For  entering  appearance  of  a  defendant 

6.  Every  order  minuted,  but  not  drawn  up 

Note, — The  stamp  to  be  affixed  on  a  copy  of  the  minute. 


4 

0 

0 

4 

0 

0 

3 

0 

0 

2 

0 

0 

2 

0 

0 

1 

0 

0 

•  .  • 


7.  Every  order  drawn  up  and  issued 

8.  For  drawing  any  document  or  instrument  for  which 

a  fee  is  not  specially  provided,  per  folio 


4    0    0 


0     8     0 
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BuLu.  9.    For  filing  erery  docament  for  which  a  fee  is  not 

specially  provided  ...  •••  ...      10  0 

10.  For  every  search  or  examination  of  records,  when 

no  certificate  or  copy  is  taken  •••  •••      10  0 

iVbto.— The  stamp  to  he  affixed  on  the  requisition. 

11.  For  every   suhpoena  to  giye  evidence  or  produce 

documents  ...  ...  ...  •••      2   0  0 

IVbte.^Not  to  be   charged  to  prisoners  applying  for  suhp<Bna  throagh  the 
Superintendent  of  the  Jail. 

12.  For  production  at  the  hearing  of  a  case  of  the  records 

in  any  other  case  ...  ...  ...      3   0  0 

Note, — ^When  this  fee  is  charged,  no  fee  for  searching  is  to  be  charged. 

13.  Every  certificate  for  which  a  fee  is  not  specially 

provided      ...  ...  •••  ...      2    0  0 

14.  For  copies  of  documents  for  which  a  fee  is  not 

specially  provided,  per  folio  ...  •••      0   5  0 

15.  Every  petition  of  appeal    ...  ..•  ...     10   0  0 

16.  Every  Judge's  certificate  to  accompany  the  appeal...      5   0  0 

Proceedings  commenced  by  Information. 

17.  For  signing  every  information               ...  ...  8  0  0 

18.  For  subpoena  to  answer       ...                 ...  ...  3  0  0 

19.  For  joining  issue                ...                 ...  ...  2  0  0 

20.  For  recording  verdict          ...                 ...  ...  2  0  0 

21.  For  entering  confession,  acquittal,  or  discharge        ...  4  0  0 

22.  For  drawing  record,  for  the  first  folio  ...  ...  2  0  0 

For  every  other  folio          •••                 ...  ...  1  0  0 

Note, — The  fees  for  all  other  proceedings  on  information  to  be  r^ulated 
by  the  other  items  of  this  table. 


The  Fifth  Schedule. 
Fees  and  Charges  to  be  allowed  to  the  Sheriff. 

1.  For   arresting   each  person   named  in  a  writ  when 

nothing  is  realized  ...  ...  •••     16   0 

Otherwise         ...  ...  ...  ...      2   0 

iVbto.— The  latter  fee  to  be  allowed,  plu8  poundage  on  sums  levied. 

2.  For  executing  any  attachment  against  moveable  or 

immoveable  property      ...  ...  ...      ^   ^ 


•  •• 


•  •• 
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!.    For  BerYiDg  each  juryman  with  summons  ...       2    0    0       Bulbs. 

(To  be  charged  to  the  Fine  Fund.) 

.    For  serving  every  other  summons,  for  each  person 

served         ...  ...  ...  ...       2    0    0 

.    For  executing  every  writ  of  Habeas  Corpus,  injunc- 
tion or  other  writ  for  which  a  fee  is  not  specially 
provided,  each  person  against  whom  the  writ  is 
directed       ...  ...  ...  ...       2     0    0 

For  executing  warrants  for  apprehension  of  witnesses, 
and  warrants   for  security  to   he  furnished  by  de- 
fendant (issued  by  another  Court),  for  each  person      4     0    0 
.     For  serving   summons,    notice,    proclamation,    sub- 
poenas, &c.  (issued  by  another  Court),  for  each 
person  served 
.     For  serving  citation 
.    For  every  ordinary  return  ... 
.    For  every  special  return    ... 
.    For  translations  when  necessary,  per  folio 
.    For  every  warrant  to  discharge    defendant    from 
custody       «..  ...  ...  ..• 

'•    For  bringing  up  defendant  from  jail  after  remand  •#• 
..    For  every  certificate  of  seizure 
'.    For  every  other  certificate ... 

.     For  drawing  every  security  bond  in  mofussil  cases... 
For  office  copies,  per  folio  *•• 
For  attending  Court  or  before  a  Judge  or  othen 

officer  of  Court  with  papers  •••  ...       3     0    0 

For  every  bond  of  indemnity  for  seizing  property, 

&c.,  when  there  are  adverse  claims  .. .  ...     32    0    0 

For  every  search  when  no  certificate  or  office  copies 

obtained      ...  •.•  ...  ...       10    0 

Poundage  on  sums  levied  by  the  Sheriff  in  execution 
for  the  first  Rs.  1,000  at  5  per  cent.,  and  for  the 
rest  2^  per  cent. 
Poundage  on  a  writ  of  possession  upon  every  Rs.  10 

of  the  yearly  value        ...  ...  ...       0    8    0 

For  attending  Court  during  each  criminal  sessions, 

per  diem     ...  ...  ...  ...     16    0    0 

(To  be  charged  to  the  Fine  Fund,) 
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1874  Bailiffs  for  executing  Summon Sy  4*0. 

Rules. 

European.     Native. 

Rs.  As.  P.     Rfl.  As.  F. 

L     For  serving  Bummons — 

As  to  defendants  residing  in  the  same 

house   when    served     personally,    or 

when  service  effected  by  delivery  of 

the  summons  to  one  person — 
For  the  first  defendant       ...  ...       400       100 

For  every  other  defendant  ...       2     0     0       0    8    0 

£y  fixing   a  copy   to  the  door  of  the 

dwelling-house — 
For  all  the   defendants   residing   in  the 

same  house  who  may  be  thus  served 

2.  In  other  cases  for  serving  each  defendant 

3.  For  serving  citations 

4.  For  arresting  a  party         ...  ••• 

5.  For  bringing  him  up  before  the  Court 

when  the  Sheriff's  officer  is  detained 

in  Court  for  three  hours  and  upwards 
Otherwise 
If  the  party  be  arrested  after  the  rising 

of  the   Court,    for   bringing   him   up 

before  the  Court  on  the  following  day 

andlodginghimin  jail  after  committal       8     0     0       2     0    0 

Note, — This  fee  is  to  be  reduced  to  Rs.  4  and  Re.  1  if  the   party   on   being 
brought  up  should  be  released. 

If  the  party  be  released  upon  security  to 

appear  on  another  day,  for  attending 

the  Court  to  take  him  into  custody  •  • 
For  lodging  him  in  jail,  if  committed  ... 

6.  For  every  affidavit  of  service  of  summons 

7.  For  attaching  moveable  property  •«• 

8.  For   attaching  or   giving   possession   of 

immoveable    property,    for    the  first 
pRicei  ...  ...  «•• 

For  every  other  parcel 
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The  Sixth  Schedule.  ^^1 


Fees  to  be  allowed  to  Arbitrators,  Commissioners  of  Partition,  or 
for  the  examination  of  witnesses  de  bene  esse, 
Clerks  and  Interpreters. 

Arbitrator's  or  Commissioner's  Fees. 

G.  M. 

For  every  effectual  meeting  ...  ...         5 

Clerk's  Fees.  ' 

For  every  e£fectual  meetiug  ...  •••         2 

Counsels  Fees. 

For  every  single  meeting   ...  ...  ...         5 

,,      ,,      double      ,,         ...  ...  ...         7 

Above  four  hours,  a  double  meeting. 


Interpreter's  Fees. 
For  every  effectual  meeting  ...  ...         2 

Fees  to  be  taken  by  Interpreters  for  explaining  plaints,  written 
statements  or  other  documents,  except  affidavits  or  affirmations, 
at  the  house  of  the  suitor,  or  any  place  other  than  the  Court- 
house. 

Bs.  As.  P. 
When  not  exceeding  20  folios  ...  ...       8    0    0 

Exceeding  20  folios  ...  ...  •..     16    0    0 

Fees  to  be  allowed  to  Commissioners  and  Interpreters  for  taking 
affidavits  or  affirmations  at  the  house  of  the  suitor,  or  any  plaoe 
other  than  the  Court-house. 

Commissioner's  Fees. 

Bs.  As.  P. 

For  the  first  affidavit,  oatb,  or  affirmation,  if  within 

the  limits  of  Calcutta    ...  ...  ...     16    0    0 

If  beyond  the  limits  of  Calcutta  and  within  five 

miles  ...  ...  •••  •••     32    0    0 

For  every  affidavit,  oath,  or  affirmation  taken  at  the 

same  lime  and  place  after  the  first  ...  ...       8    0    0 

Note, — In  no  case  shall  a  Commissioner  be  allowed  for  taking  any  number  of 
affidavits,  oaths,  or  affirmations  at  the  same  time,  and  place  more  than  5  gold 


Bulbs. 
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1874         mohurs  if  such  place  be  within  the  limits  of  Calcatta,  or  more  than  6  gold 
RuLica.       mohurs  if  such  place  be  beyond  the  said  limits  and  within  the  diatooee  of 
5  miles. 
Interpreters  are  to  be  allowed  half  the  fees  allowed  to  the  CommissioDen. 


The  Seventh  Schbdule. 
Allowanoe  to  Witnesses  per  Diem. 


••• 


Common  witnesses,  as  oommon  sol- 
diers, common  mariners,  laborers, 
carriers,  domestic  serrantB,  sircars, 
mohnrirs,  &c.    ...  ...  .*. 

Tradesmen  ... 

Merchants 

Managers  of  Banks 

Zemindars 

Gentlemen  of  property 

Auctioneers 

firokers  ... 

Professional  Accountants 

Professional  men . . . 

Editors,  Engineers,  and  Surveyors  ... 

Officers  in  Civil  employ  drawing  not 
less  than  Rs.  500  a  month,  accord- 
ing to  rank 

Military  and  Naval  Officers,  accord- 
ing to  rank 

Shroffs    ...  ...  ... 

Banians ...  ...  ... 

Schoolmasters 

Commanders  and  Officers  of  ships 

Articled  and  other  Clerks  ... 

Police  Inspectors ... 

Petty  Officers,  Military  or  Marine 

Custom  House  Officers 

Engine-drivers     ... 

Godown  Sircars    ... 

Females,  according  to  station 


Clabb. 


First 

, 

Second. 

Rr.  Ag.P. 

Rs.  As.  P. 

2    8 
8    0 

0 
0 

1  0  0 
4    0    0 

12    0 

0 

8    0    0 

10    0 

0 

6    0    0 

16    0 
12    0 

0 
0 

12  0  0 
8    0    0 

FonrtL 


Rs.As.P 
0 


.Wa.?. 


0  12 
2    0 

6    0 


0 
0 


3    0    0 


12  0  0 

12  0  0 

8  0  0 

6  0  0 

4  0  0 

4  0  0 

4  0  0 

5  0  0 


8  0  0 

8  0  0 

6  0  0 

4  0  0 

3  0  0 


2    0    0 
2    0    0 


8    0 
6    0 


6    0 


6    0 


0 
0 


0 
0 


1   0  0 
4   0  0 


t  0  d 


4    0    0 


2    0 
2    0 


0 
0 


10    0 


3  0  0 


Note, — If  the  witnesses  attend  in  one  cause  only,  they  will  be  entitled  to  tte 
full  allowance. 

If  they  attend  in  more  than  one  cause,  they  will  be  entitled  to  a  propoitioB* 
ate  part  in  each  cause. 

Witnesses  residing  out  of  Calcutta  will  be  allowed  travelling  expcM* 
according  to  the  sums  reasonably  and  actually  paid,  and  will  also,  if  detiiiie<l 
in  Calcutta,  be  allowed  such  a  sum  for  subsistence  money  and  carriage  ^  '^ 
the  Taxing  Officer,  having  regard  to  the  daily  allowance  fixed  by  the  Mftl^ 
shall  consider  reasonable. 

The  Taxing  Officer  will  decide  to  what  class  the  witaesa  bekogi* 
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CIVIL  CIRCULAR  ORDER  No.  1.  __i«"*__ 

Dated  Calcutta,  the  lith  Januanj  1874.  oX^T 

In  modification  of  the  list  of  holidays  prescribed  by  Circular 

HIGH  COURT.  Order  No.  24  A,  dated  29th  Decem- 

English  Department,  ber  1873,  the  Court  is  pleased  to 

direct  that  the  Ras  Poornima  (one 
day)  be  substituted  for  the  Dusshora  Gunga  Snau  in  the  Civil 
Courts  of  Orissa. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Offg,  Registrar. 


CRIMINAL  CIRCULAR  ORDER  No.  1. 

Dated  Calcutta,  the  11  th  January  1874. 
The  High  Court  find  it  necessary  to  call  the  attention  of 

HIGH  COURT  ^^^  several  Subordinate  Criminal 

English  Depabtment.  Courts^    and    of   the    OfiScers    in 

Criminal.  ,  r   t  -i       x      ^v 

charge  ot  Jails,  to  the  provisions 
of  Act  X  of  1872,  in  respect  of  the  submission  of  criminal 
appeals.  Section  275  of  the  present  law  enacts  that  ^^  every 
petition  of  appeal  shall  be  accompanied  by  a  copy  of  the  judg- 
ment or  order  appealed  against.''  In  cases  tried  by  Jury,  a  copy 
of  the  Judge's  charge  to  the  Jury  will  take  the  place  of  the 
judgment  or  other  order,  and  a  copy  of  the  judgment  or  other 
order,  or  of  the  Judge's  charge  to  the  Jury,  as  the  case  may  be, 
is,  under  Section  276  of  the  Code,  to  be  furnished  without  delay 
on  the  application  of  any  person  afifected  by  such  sentence  or 
order. 

2.  What  the  judgment  or  final  order  in  the  case  shall  contain 
is  enacted  in  Section  464  of  the  Code : — "  The  judgment  or 
final  order  shall  contain  the  point  or  points  for  determination^ 
the  finding  thereupon,  and  the  reasons  for  the  finding." 

3.  No  doubt  can  exist  as  to  the  plain  requirements  of  the 
law  in  this  matter,  and  the  Court  desire,  accordingly,  that  the 
Subordinate  Courts  will  carefully  comply  with  the  provisions  of 
the  new  Code  and  discontinue  the  practice,  which  at  present 
exists  in  several  quarters,  of  furnishing  to  the  person  affected, 

7— B 
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i8'4 and  sending  up  to  the  Appellate  Courts  a  copy  of  the  sen 

Oa»BRi''     ^^^y  ^*^  ^'^^  petition  of  appeal. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Offg.  Regiitrs^r. 


CIRCULAR  MEMO.  No.  1. 

Dated  Calcutta^  the  24tth  January  1874. 
In  supersession  of  Circular  Memo.  No.  2,  dated  26th  FebniAr/ 

HIGH  COURT.  ^^'^r  *«  *°""«^  ""*^^  ^*.  "^ 

Enolibh  Depabtment.  headings  is  circulated  for  the  goic/- 

OitfU  and  Criminal,  ,.      n     4^.    -i  -s    r\  '   *    t 

ance  of  all  Civil  and  Cnmioal 
Courts  subject  to  the  control  of  the  High  Court,  to  be  adopted 
in  the  preparation  of  Judicial  Statement  (annual)  B  I  from  and 
after  Ist  January  1873,  when  Act  X  of  1872  came  into  opera- 
tioo. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  a  COTTON, 
Offg.  Regittrar. 

List  of  Headings, 

Unwii 

Magistrates  of  the  third  class  exercising    Csiminal  and  Civil  powers. 

Magistrates  of  the  third  class  exercising    Criminal  and  Reybnue  poiren. 

Magistrates  of  the  third  class  exercising    Criminal,   Civil,    and   Rktisqe 

powers. 

Magistrates  of  the  second  class  exercising    Criminal  powers  only. 

Magistrates  of  the  second  class  exercising    Criminal  and  Civil  powen. 

Magistrates  of  the  second  class  exercising    Criminal  and  Rsvs^inE  powers. 

Magistrates  of  the  second  class  exercising    Criminal,    Civil,    and   RKvaoi 

powers. 
Benches  of  Magistrates. 

Magistrates  of  the  first  class  exercising  only  Crimikal  powers. 

Magistrates  of  the  first  class  exercising  also  Rrvbndr  powers. 

Magistrates  of  the  first  class  exercising  also  Revenue  and  Civil  powers. 

Magistrates  of  Districts  exercising  only  Criminal  powers. 

Magistrates  of  Districts  exercising  also  Revbnub  powers. 

Magistrates  of  Districts  exercising  also  Revenue  and  Civil  powen* 

Magistrates  exercising  the  powers  described  by  Section  36,  Act  X  of  1^7^ 

Courts  of  Session. 

MoonsifiOs  exercising  only  Civil  powers. 
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)nsiff8  exercising  also  Reybnub  powers.  1874 

>iisifi5  exercising  also  Criminal  powers.  Cikculak 

jnsiffs  exercising  also  Rbvbnue  and  Criminal  powers.  Ordbhs. 

dl  Cause  Courts  exercising  no  other  functions. 

ges  of  Small  Cause  Courts  exercising  also  ordinary  Civil  (or  Revenub) 

owers. 

ges  of  Small  Cause  Courts  exercising  also  Criminal  or  Revenue  as  well  as 

iviL  powers. 

ordinate  Judges  without  other  functions. 

ordinate  Judges  exercising  Jurisdiction  of  Small  Cause  Court  Judge. 

aict  Judges. 

icial  Commissioners  with  powers  of  ditto. 


CIVIL  CIRCULAR  ORDER  No.  2. 

Dated  Calcutta,  the  26th  January  1874. 

^HE  orders  noted  on  the  margin  are  hereby  superseded,  and 

HIGH  COURT.  the  Quarterly  Statements  A,  B,  and 

English  ^pabtmbnt.  q  ^j,j  henceforth  be  submitted  by 

rcular  Order  No.  31,  dated  4th  ^^^  District  Judges  to  the  High 
anber  1870,  paras.  1  to  6.  Court  in  the   revised   forms  now 

ulated,  commencing,  where  they  have  not  been  already  adopt- 
with  those  for  the  1st  Quarter  of  1874. 

Statements  received  in  other  than  the  printed  forms  sup- 
i  by  the  Superintendent  of  Stationery  will  be  returned,  and 
District  will  be  dealt  with  as  if  no  Statements  had  been 
lived. 

Statement  A  will  contain  the  total  number  of  original 
s  before  each  of  the  Civil  Courts  in  the  District  during  the 
irter.  The  first  column  marked  "  Class  of  Courts"  will 
:ain  the  designation  of  each  Civil  Court  in  the  District. 
Limn  5  intended  to  show  suits  received  "  by  institution"  will 
ude  cases  received  on  remand  from  a  higher  Court,  or  admit- 
to  review;  but  such  cases  should  be  noticed  also  in  the 
imn  of  remarks.  It  will  be  seen  that,  in  the  other  columns, 
cases  dealt  with  by  transfer  have  been  distinguished  from 
ir  cases  under  both  the  general  heads  **  Received  "  and  "  Dis- 
id  of/'  separate  columns  having  been  allotted  to  them,  so  that 
figures  in  red  ink  prescribed  by  Circular  Order  No.  25, 
id  12th  August  1871,  will   no  longer  be  necessary.     The 
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1^74        instructions,  however,  contained  in  Circular  Ord^r  No.  28,  dated 

CIRCOI.AK     12th  October   1871,  as  to  the  nature  of  the  transfers  intended, 

ORDKBa.  ^  ' 

will  apply  to  the  new  columns. 

4.  Part  11. — With  reference  to  explanations  of  the  cause  of 
delay.  District  Judges  will  be  guided  by  Circular  Orders  No.  6, 
dated  15th  February  1873,  and  No.  25,  dated  30th  December  1873. 

5.  Statement  B. — Whenever  the  columns  showiug  cases 
received  "  by  transfer  "  under  each  of  the  several  classes  differ 
from  the  corresponding  columns  for  cases  disposed  of"  by  trans- 
fer, "  an  explanation  of  the  discrepancy  should  be  given  In  the 
column  of  remarks.  When  a  case  is  remanded  under  Sectioa 
351,  Civil  Procedure  Code,  it  is  to  be  treated  as  decided  by  the 
Appellate  Court,  disappearing  from  its  original  file,  and  should 
be  accounted  for  as  disposed  of  by  transfer  ;  but  where  an  order 
is  made  under  Section  354,  the  case  ought  not  to  be  removed 
from  the  file  of  the  Appellate  Court ;  but  shown  as  pending. 
When  a  case  is  received  by  the  Appellate  Court  under  an  order 
of  the  High  Court  in  special  appeal,  it  will  be  shown  as  received 
"  by  transfer,"  and,  after  disposal,  will  be  shown  as  disposed  of 
either  by  "final  order"  or  "by  transfer,"  according  as  it  has 
been  dealt  with  under  Section  354,  or  remanded  to  the  Original 
Court.     Red  ink  figures  need  not  be  given. 

6.  Part  II. — The  remarks  already  made  in  connexion  with 
Part  II  of  Statement  A  apply  mutatis  mutandis  to  Part  II  of 
Statement  B. 

7.  Statement  C  is  intended  to  exhibit  all  miscellaneous  cases 
instituted  and  disposed  of  by  the  various  Judicial  Courts  in  tlie 
District.  All  business  heretofore  entered  in  the  Statements 
under  the  head  of  "  Other  Miscellaneous  Proceedings,"  and 
which  for  the  most  part  consists  of  reports,  answers  to  or  orders 
upon  proceedings  from  other  Courts,  applications  from  Ministerial 
Ofiicers,  &c.,  must  be  carefully  excluded,  and  nothing  but  real 
cases  requiring  a  Judicial  finding  and  order  should  be  entered. 
Proceedings  under  Section  45  and  Section  75,  Act  VIII  (B.  C) 
of  1869,  for  example  should  not  be  included  in  Statement  C 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Offg.  Registrar. 
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CIVIL  CIRCULAR  ORDER  No.  3.  i874 

Dated  Calcutta^  the  9th  February  1874.  Obdbbs. 

The  Coart  are  pleased  to  direct  that  outline  thakbust  maps 

HIGH  COURT  ^^  ^^^  received   as  evidence  unless 

Bnoush  Dbpabtment.  accompanied  by   the  survey  map  of 

"^  the  locality.   . 

2.  But  this  order  is  not  to  exclude  the  reception  of  khetbut 
maps  when  produced  for  the  purpose  of  showing  detailed  internal 
measurements  or  field  survey. 

3.  The  Court  think  it  proper  also  to  impress  on  all  judicial 

officers,  how  important  it  is  that  copies  of  survey  maps  should 

be  made  only  by  persons  actually  acquainted  with  drafting  and 

surveying. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Officiating  Registrar, 


No.  379. 

Feom 

The  Officiating  Registrar  of   the 

High  Court  of  Judicature  at 

Fort  William  in  Bengal. 
To 

The  Judge  of  the  Court  of  Small  Causes, 

HOOGHLT,  &c. 
Dated  Calcutta,  the  lOth  February  1874. 
Sir, — With  reference  to  your  letter  No.  6,  dated  2nd  Febru- 

HIGH  COURT.  *^y    ^^^"^^   ^^   ^^^^^  y^^   ^®P^^*  **^** 

English  Depabtment.  the  subordinate  clerks  of  your  estab- 
lishment, whose  posts  were  abolished 
ly  the  Resolution  of  the  Government  of  Bengal,  dated  7th 
IMarch  1873,  worked  until  the  20th  January  1874,  I  am  directed 
to  observe  that  these  officers  ought  not  to  have  been  so  retained ; 
it  was  known  to  all  the  officers  concerned  that  the  arrangements 
sanctioned  by  that  Besolution  came  into  force  on  the  1st  January 
1874,  and  if  the  tenor  of  the  official  instructions  you  had 
received  left  any  doubt  on  your  mind,  you  should  have  com- 
municated with  the  Court.     In  any  case,  howe  ver,  the  ministerial 

9— B 
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1874       officers  coneerned  have,  in  the  opinion  of  the  Conrt,  no  claim 
(^RCDLAR    iQ  allowances  for  the  period  in  qaestion. 

I  have,  &C.9 

(Sd.)        H.  J.  S.  COTTON, 
Officiating  Regiitrar. 

CIVIL  CIRCULAR  MEMO.  No.  2. 

Dated  Calcutta,  the  lOth  February  1874. 

Copy  forwarded  to  all  Ju<Jges  of  Small  Cause  Courts  for 
their  information  and  guidance. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Officiating  Segittrtr. 

CIVIL  CIRCULAR  ORDER  No.  4. 

Dated  Calcutta,  the  \2th  February  1874. 
In  supersession  of  Circular  Order  No.  27,  dated  10th  Aogtot 

HIGH  COURT.  ^^^^*  **^®  Comt  are  pleased  to  direct 

English  Department.  that  the  accounts  prescribed  in  Ci^ 

^''^'  cular  Order  No.  9  of  the  8th  March 

1872  be  kept  in  the  English  language  wherever  the  presiding 

officer   understands  English   and  an  English  writing  clerk  \a 

procurable. 

By  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTON, 
Officiating  Hegistrar. 

CIVIL  CIRCULAR  MEMO.  No.  3. 

Dated  Calcutta,  the  ISth  February  1874. 

Th£  Court  finds  it  necessary  to  point  out  that,  in  lieu  of  the 

HIGH  COURT.  *^'^«    "Additional     Moonsiff"    now 

English  Department.  used   in   some  districts   where  more 

than  one  Moonsifi*  is  appointed  to  i 
Chowkey,  the  Moonsifi*  should  be  designated  ^^  1st  Moonsiffr 
**  2nd  Moonsiff,"  and  so  on^  according  to  seniority. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Officiating  Registrwr. 


i 
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CIVIL  CIRCULAR  MEMO.  No.  4.  i874 

Dated  Calcutta,  the  Uth  February  1874.         ^o^"^^ 
The  attention  of  all  Civil  Courts  subordinate  to  the  High 
HIGH  COURT  Court  is  drawn  to  the  direction  in 

English  Depabtment.  paragraph  2  of  Circular  Order  No.  3, 

dated  l7th  January  1871^  as  to  the 
punching  of  stamps  affixed  to  documents  issued  by  them  at  the 
time  the  stamps  are  affixed ;  and  it  is  ordered  that  the  duty  be 
assigned  in  every  Court  to  a  specified  responsible  officer. 

2.  Blank  papers  for  copies  should,  as  usual,  be  presented 
^ith  the  application ;  but  it  is  not  necessary  in  such  cases  that 
stamps  should  be  affixed  to  the  blank  papers ;  it  will  be  enough 
if  the  adhesive  stamp  be  made  over  to  the  officer  whose  duty 
it  is  to  cancel  stamps,  and  that  officer  will,  if  the  request  for  a 
copy  be  allowed,  at  once  affix  the  stamps  to  the  paper  and  cancel 
it  by  punching,  but  if  it  be  not  allowed,  he  will  return  the 
adhesive  stamp  to  the  petitioner,  a  note  to  this  effect  being  made 
in  the  Register  and  signed  by  such  officer. 

By  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTON, 

Officiating  Registrar, 

CIVIL  CIRCULAR  MEMO.  No.  5. 

Dated  Calcutta,  the  ISth  February  1874. 
Evert  District  Judge  and  Judicial  Commissioner,  subject  to 

HIGH  COURT.  ^^^    «'^°*''°^    *>^    *•"*    ^'^^    CO""^'    " 

English  Depabtment.         requested   to   forward   to  this  office, 

within  fifteen  days  after  the  1st 
April  next,  a  correct  list,  according  to  the  enclosed  form,  of  the 
Advocates  and  Pleaders  practising  in  his  own  Court  and  in  each 
Moonsiff's  Court  in  his  District. 

2.  The  different  classes  of  Pleaders,  senior  and  junior,  should 
l>e  carefully  discriminated,  and  the  Government  Pleader  should 
jc  described  as  such. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Officiating  Registrar, 
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CRIMINAL  CIRCULAR  MEMO.  No.  1.  i874 

Dated  Calcutta,  the  19M  February  1874.         oSmm." 
As  Honorary  Magistrates  in  some  Districts  are  now  exceed- 

•   HIGH  COURT.  ^"S^y  numerous,  but,   as   a  general 

EvoLisH  Bbpabtmbnt.     ^    rule,  they  singly  try  few  cases,  the 

Court  directs  that  in  the  first  column 
of  Statement  D,  Part  I,  the  Honorary  Magistrates  who  have 
acted  singly  may  be  entered  together  and  their  cases  exhibited 
in  one  line.  But  benches  of  Magistrates,  however  composed, 
should  be  exhibited  separately,  one  line  to  each,  thus : — 

Sudder  bench  of  Magistrates 

Ferozepore 


99  9> 


Honorary  Magistrates  sitting  singly 


By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 
Officiating  Registrar. 

CIVIL  CIRCULAR  ORDER  No.  5. 

Dated  Calcutta,  the  24rt  February  1874. 

The  High  Court  have  had  frequent  occasion  to  observe  that 

the  provisions  of  section  30   of  the 

HIGH  COURT.  ^  -n.  *  , 

Enoluh  Dbpaktmbnt.  Court  Fees  Act  are  not  always  com- 

CiviL 

plied  with,  and  that  consequently 
Btamps  are  fraudulently  used  a  second  time. 

2«  Too  strict  a  compliance  with  the  provisions  of  this  section 
cannot  be  enjoined,  and  in  all  cases  it  should  be  carefully  seen 
tliat  the  figure  head  of  the  Court  Fee  Stamps  is  punched  out, 
and  the  piece  destroyed  before  any  action  is  taken  upon  the 
documents  to  which  the  stamps  may  have  been  attached. 

3.  The  Court  now  notify  that,  where  neglect  or  insufficient 
compliance  with  the  law  appear  to  be  habitual,  they  will  invari- 
ably hold  the  presiding  officer  of  the  Court,  where  defalcations 
may  ensue,  personally  responsible. 

By  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTON, 

Offg,  Registrar, 


Obdbks. 
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m CIVIL  CIRCULAR  ORDER  No.  6. 

ClKCULAR 

Dated  Calcutta,  the  24M  February  1874. 

The  Court  are  pleased  to  notify,  for  the  information  and 

guidance  of  District  Judges  and  Jodi* 

HIGH  COURT.  .  .     ,  ®  . 

Eholuh  DKPABnuBrT.  cial  Commissioners,  that  declarations 

CivU 

issued  by  order  of  the  Court  imme- 
diately after  the  passing  of  Act  XX  of  1865,  to  the  effect  that 
an  applicant  for  enrolment  as  a  pleader  '^  will  be  enrolled  on 
resigning  his  public  employment,''  are  not  to  be  considered  as 
entitling  parties  to  be  so  enrolled  on  resignation  many  years 
after  the  passing  of  the  Act:  and  that  accordingly  no  future 
applications  for  enrolment  under  these  declarations  will  be 
entertained. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  8.  COTTON, 

Offg.  RegutroT. 


CIVIL  CIRCULAR  ORDER  No.  7. 

Dated  Calcutta,  the  4M  March  1874. 

The   Court  is   pleased   to  prescribe,   for   adoption  by  the 

Subordinate  Civil  Courts,  the  accom- 

HIGH  COURT.  .  ^  r     ^  ^    .  V  4.  J 

English  Department.  panying    form   Oi    Fehrist    Or   iWt  Oi 

cases  to  accompany  the  records  of  all 
decided  cases  sent  in  by  Subordinate  Judges  and  Moonsiflb  for 
deposit  in  the  District  Judge's  office. 

2.  These  statements  on  printed  forms  are  to  be  always  uni- 
form in  size  and  shape,  in  order  to  be  bound  up  so  as  to  constitute 
a  register  of  decided  cases  useful  for  the  purpose  of  tracing  and 
identifying  records. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON. 

Offg.  Regitirar. 


:ii.] 
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No. 
>m  Oourt's 
ilegister. 


Description  of  Case. 


0  of  1873 


7  of  1872 


9  of  1872 


Regular  Rent  Suit 


Date  of  Deci- 
sion. 


4th  Oct.  1873 


Miacellaneous 


Regular  S.  C.  Court 


5th  Jany.  1873 


4thFeby.  1873 


121 


97 


54 


Remarks. 


1874 

ClRCUI«AR 

Obdbiul 


CIVIL  CIRCULAR  MEMO,  No.  6. 

Dated  Calcutta,  the  ^th  March  1874. 

onnexion   with,  and  in  modification  of»  Circular  Orders 

cited  on  the  margin^  in  so  far  as  they 
relate  to  the  receipt  of  travelling 
allowance  from  Government  by  Nazirs 
or  other  public  officers,  the  attention 
of  the  Civil  Courts  subordinate  to  the 
High  Court  is  drawn  to  the  Notifica- 
'  the  Government  of  India,  in  the  Financial  Department, 
19,  dated  5th  February  1874,*  ruling  that  "  no  public 
b  shall  draw  travelling  allowances  for  a  journey  taken 
is  head-quarters  to  visit  any  place  not  more  than  five  miles 
therefrom." 

By  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTON, 

Offg,  Registrar, 


3IGH  COURT. 
..isH  Department. 
CivU, 

^0.  30,  dated  10th  Oeto- 

paragraph  3. 

lo.  26,  dated  5th  Septem- 

!fo.  31,  dated  25th  Sep- 
167,  para^aph  5. 


*  Vi<h  Calcutta  GazcUe  of  11th  February  1874,  Part  I,  p.  361. 
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1874  CIVIL  CIRCULAR  MEMO.  No.  7. 


ClKCin«AR 

Ordsbs. 


Dated  Calcutta,  the  6th  March  1874. 

The  Coart  is  pleased  to  direct  that,  in  the  preparation  of 

Judicial  Statements  (annual)  Nos.  8 
HIGH  COURT.  .  ^    .         ^ 

Ekoush  Dbpartmbht.  and  9,  prescribed  by  Circular  Order 

No.  32,  dated  8th  November  1870, 
cases  in  course  of  transfer,  when  the  year  closes,  shall  be  shown 
in  the  returns  for  that  year  as  pending  in  the  Court  to  which 
they  have  been  transferred.  The  Court  expect  accordingly  that, 
in  the  returns  for  1873,  all  cases  transferred  on  or  before  3l8t 
December  will  be  accounted  for  by  the  Courts  to  %hich  they 
belong  in  consequence  of  such  transfer. 

By  order  of  the  High  Court, 

(Sd.)       H.  J.  &  COTTON, 

Qfg,  Regittrar. 


CIVIL  CIRCULAR  ORDER  No.  8. 

Dated  Calcutta,  the  7th  March  1874. 

It  having  been  brought  to  the  notice  of  the  Court  that,  in  one 

of   the  districts  within    the  Court's 

HIGH  COURT.  .      .   ^.     .  ,  .  ^       ,. 

English  Dkpartment.  jurisdiction,    the    practice    of    tSKlDg 

formal  contemporaneous  proof  of  the 
service  of  notice  in  foreclosure  proceedings  under  RegulatioQ 
XVII  of  1806  is  not  observed,  the  Court  are  pleased  to  direct 
that,  if  in  any  other  district  a  similar  omission  prevails,  the  pro- 
per practice  should  be  introduced. 


By  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTON, 

Offg*  Registrar. 
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CIVIL  CIRCULAR  ORDER  No.  9.  i874 

Circular 

Dated  CalcuttOy  the  Tth  March  1874.         OuDitaa. 

It  having  been  brought  to  the  notice  of  the  Court  that^  in 

some  districts,  the  Appellate  Courts 

HIGH  COURT 

EV0LI8H  Drpabtmbvt.  do  not  transmit  to  the  Lower  Courts 

copies  of  the  judgments  passed  by 
them  in  appeal,  the  Court  are  pleased  to  direct  that,  as  a  general 
rule  for  the  purposes  of  section  361  of  the  Civil  Procedure  Code, 
the  term  '^  decree"  shall  be  taken  to  include  the  judgment,  and 
to  desire  that,  in  all  cases  of  appeal,  the  Appellate  Court  will 
transmit  to  the  Lower  Court  a  copy  of  the  judgment  passed  as 
well  as  of  the  decree.  It  is  right  and  very  desirable  that  the 
Lower  Court,  especially  if  its  decision  be  reversed  or  modified, 
should  have  an  opportunity  of  seeing  the  judgment  of  the 
Appellate  Court. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Offg,  Regitirar, 


CIVIL  CIRCULAR  ORDER  No.  10. 

Dated  Calcutta,  the  7th  March  1874. 

The  attention  of  all  District  Judges  and  District  Magistrates, 

as  well  as  of  the  Civil  and  Criminal 

HIGH  COURT.  ....  ,       ,. 

Eholish  Drpartmrnt.  Authorities  subordinate  to  them,   is 

CittU  and  CrimincU,  _  111  11 

drawn  to  tlie  rules  drawn  up  by  the 
Court  under  Section  20  of  the  Court  Fees  Act  of  1870,  notified 
in  the  Calcutta  Gazette  of  the  25  th  February  1874,  Part  I, 
pp.  476  et  seq.,  and  to  the  rules  drawn  up  under  Section  22  of 
the  same  law  (VII  of  1870),  notified  at  page  480  of  the  same 
issue  of  the  Gazette. 

2.    Immediate  effect  must  be  given  to  these  rules. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Qffk-  Registrar 
10— Ji 
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i«;4  RULES  BELATING  TO  SPECIAL  APPEALS. 


ClCCTLAK 


1.  The  paper-book  in  all  cases  of  special  appeal,  ezoqi 
appeals  not  exceeding  Bs.  50  in  yalue5  will  consist  of  the  follow- 
ing papers :  those  not  originally  in  the  English  language  being 
translated  into  English : — 

(a).— The  Plaint 

Note. — Lfcngthy  schedules  and  descriptions  of  boondiriei 
appended  to  plaints  may  be  omitted. 

(b). —  The  plaintiff* s  written  statement ,  if  any. 

(e). —  The  defendamts  written  statement. 

Note, — When  there  are  several  sets  of  defendants  in  aiait, 
the  written  statements  of  defendants,  not  parties  to  the  spedtl 
appeal  either  as  appellants  or  respondents,  may  be  omitted 

(d).—  The  judgment  of  the  first  Court 

(e). —  Thejmdgwunt  of  the  Lower  Appellate  Court 

(f). — Any  judgments  or  orders  of  remand  passed  in  the  ew 
either  by  the  Lower  Appellate  Court  on  appeal  or  by  the  Hijk 
Court  on  special  appeaL 

(g\ — The  memorandum  of  special  appeaL 

(h). — A  front  leaf  containing  the  number  of  the  cause,  Dames 
of  the  Judges  of  the  two  Courts  below,  names  of  the  parties  and 
of  their  vakeels,  date  of  the  institution  of  the  suit,  date  of  the 
judgment  of  the  first  Court,  date  of  the  judgment  of  the  Lower 
Appellate  Court,  date  on  which  the  special  api)eal  was  filed, 
date  of  service  of  notice  upon  the  respondents,  and  date  on  which 
the  cause  was  ready  for  hearing. 

2.  In  each  case  of  special  appeal,  the  Deputy  Registrar  will 
cause  to  be  printed  12  copies  of  the  paper-book  as  aforesaid 
for  the  use  of  the  Judges  of  the  High  Court  and  of  the  parties 
or  their  vakeels ;  the  copies  furnished  to  the  parties  or  their 
vakeels  being  charged  and  previously  paid  for  at  the  rate  of 
Kd.  5  a  copy,  in  tlie  manner  following. 

3.  The  appellant,  at  the  time  of  filing  the  memoraudum 
of  special  appeal,  and  the  'respondent,  at  the  time  of  entering 
appearance  through  a  vakeel  or  attorney  of  the  High  Court,  will 
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osit  with  the  Accountant  the  costs  of  one  or  more  copies  of >W'4  ^ 

paper-book  as  may  be  required,  at  the  rate  of  Rs,  5  a  copy.     Cikcih.ar 
)  costs  so  paid  to  be  costs  in  the  cause,  provided  that  no  more 
1  the  costs  of  one  copy  be  allowed,  unless  specially  ordered 
the  Court 

When  the  cause  is  ready  for  hearing,  the  Deputy  Regis- 
will  furnish  the  vakeels  or  attorneys  engaged  on  either  side 
I  copies  of  the  paper-book,  for  which  costs  shall  have  been 
)8ited  as  aforesaid.  The  issue  of  paper-books  to  the  vakeels 
ittorneys  will  be  notice  to  them  that  the  case  is  ready  for 
ring. 

No  memorandum  of  special  appeal  filed  through  a  vakeel 
ittorney  of  the  High  Court,  nor  a  ^rst  vakalutnamah  or 
er  of  attorney  for  the  appearance  of  the  respondents,  will 
Emitted  or  received,  unless,,  at  the  time  of  representation, 
costs  of  at  least  one  copy  of  the  paper-book  be  deposited 
I  the  Accountant  under  Rule  3. 

rovided  that  any  second  or  other  vakalutnamah  or  power  of 
rney  for  the  appointment  of  new  vakeels  or  attorneys,  or  re- 
)intment  of  former  vakeels  or  attorneys  by  representatives 
[eceased  parties,  may  be  filed  without  such  deposit 

In  analogous  cases  governed  by  one  judgment,  the  Court, 
pplication,  will  make  a  special  order. 

R.  COUCH. 

P.  B.  KEMP. 

LOUIS  8.  JACKSON. 

J.  B.  THBAR. 

A.  G.  MACPHERSON. 

W.  MARKBY. 

P.  A.  GLOVER. 

CHARLES  TONTIPEX. 

W.  AINSLIE. 

E.  G.  BIRCH. 

G.  G.  MORRIS. 


tf  Wh  March  1874. 
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Circular 

OSORKS. 


Dated  Calenttay  the  I4th  March  1874. 

The  returns  made  to  the  Court  for  1872-739  under  Cireuhr 
«,^„^TT«^  Order  No.  12,  dated  8th  April  1872, 

HIGH  COURT.  .  ,  . 

Eholibu  DEPABTimriv  having  been  found  inaccurate  owing 

to  the  inclusion  in  column  2*  of  com- 
mission on  execution  sales  where  such  sales  have  been  effected 
by  the  Nazir  or  other  officer  not  being  a  Civil  Court  Ameeo, 
and  the  object  of  the  Circular  Order  being  to  ascertiun  tiie 
financial  results  of  the  employment  of  Ameens  only^  the  Court 
are  now  pleased  to  prescribe  the  accompanying  forms  of  regis- 
ters to  be  kept  up  in  all  the  regular  Civil  Courts  subordinate  to 
the  High  Court 

2.  The  register  of  receipts^  it  will  be  seen,  has  been  so  framed 
as  to  exclude  all  moneys  not  due  to  the  employment  of  CiTQ 
Court  Ameens ;  and  the  register  of  disbursements  so  as  to  show 
only  salaries  paid  and  excess  payments  refunded.  The  first 
return  to  be  submitted  in  this  form  of  statement  wUl  be  for  tbe 
financial  year  1873-74. 

By  order  of  the  High  Court, 

(8d.)        H.  J.  a  COTTON, 

Offg.  Registrar. 


*  "Receipts  on    account    of  the    employment    of  Ameens  permanently 
entertained/* 
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BBN'UAL  L\Tr  UBPORl'8. 


Register  of  Srpenditare  on  aoooimt  of  Olvll  Oonrt  Ameens. 
Dlatrlotof 


Natare  of 
Expenditure. 


CIVIL  CIRCULAR  ORDER  No.  12. 

Dated  Calcutta,  the  27th  March  1874. 

The  attention  of  the  Civil  Courts  subordinate  to  the  High 

Court  ie  drawn  to  the  rules  publislid 

Emolish  Dhparthest.  by  Notification  dated  5th  March  1874, 

""'^  in  the   Calcutta   Gazelle  of  the  Uth 

idem,  Part  I,  p.  557,  to  take  efiect  from  the  9th  March  IS74, 

as  to  fees  aad  charges  of  the  High  Court  in  ita  origiual  jomdif 

tion. 

2.     It  will  be  seen  that  Schedule  5*  of  the  tables  pnblishci 
.F«.a»dc*-^to6.-tt,«d     'herein  (which   is  reproduced  as  « 
(uMeSW./.  Appendix    to    thia   Circular  Order) 

supersedes  the  scale   of  fees  promulgated  with  Circular  Order 
No.  18S,  dated  7th  October  1852,  as  well  as  the  rates  tnentioneil 
iu    Circular   Memo.  No.   2,   dated   2lBt   February   1870,  and 
Circular  Memo.  No.  4,  dated  16th  February  1872. 
By  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTON. 

Offg.  RegatTSr- 
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Fees  and  Cliarges  to  be  allowed  to  the  Sheriff.  1874 

Bs.  Aa.  P.      BuuM. 

For  arresting  each  pereon  named  ia  a  writ  wheu 

nothing  is  realized  ...  •••  ...  ...     16    0    0 

Otherwise    ...  ..•  ...  ...  •••       2    0    0 

}te. — The  hitter  fee  to  he  allowed,  plus  poundage  on  sums  levied. 

For  executing  any  attachment  against  moveable  or    . 

immoveable  property  ...  ...  ...       200 

For  serving  each  juryman  with  summons ...  ...       2    0    0 

(  To  be  charged  to  the  Fine  Fund,) 

For  serving  every  other  summons,  for  each  person 

serveu      •■•  •••  ...  ...  •.•      si    \j    \3 

For  executing  every  writ  of  Habeas  Corpus,  injunc- 
tion, or  other  writ  for  which  a  fee  is  not  specially 
provided,  each  person  against  whom  the  writ  is 
directed  ...  ...  ...  ...  ...       2    0    0 

For  executing  warrants  for  apprehension  of  witnesses, 
and  warrants  for  security  to  be  furnished  by  defend- 
ant (issued  by  another  Court),  for  each  person    ...       4    0    0 
•    For  serving  summons,  notice,  proclamation,  subpcenas, 
&c.  (issued  by  another  Court),  for  each  person 
Bervoci      ..•  ...  ...  ...  ... 

i.    For  serving  citation    ... 
>.    For  every  ordinary  return 
K    For  every  special  return 
.    For  translations  when  necessary,  per  folio 
f.    For  every  warrant    to  discharge    defendant    from 
custody   ...  ...  ••• 

I.    For  bringing  up  defendant  from  jail  after  renuind  ... 

[.    For  every  certificate  of  seizure  ... 

K    For  every  other  certificate 

K     For  drawing  every  security  bond  in  mofussil  cases  ... 

^    For  office  copies,  per  folio 

L    For  attending  Court  or  before  a  Judge  or  other  officer 

of  Court  with  papera  ...  ...  ...       3    0    0 

).     For  every  bond  of  indemnity  for  seizing  property,  &c., 

when  there  are  adverse  claims  ...  ...     32    0    0 

3«    For  every  search  when  no  certificate  of  office  copies 

obtained  ...  ...  ...  ...  ...       10    0 
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Ruun.        21.    Poundage  on  sams  levied  by  the  Sheriff  in  ezeention, 

for  the  first  Rs.  1,000  at  6  per  coot,  and  for  the 
rest  2^  per  cent. 

22.  Poundage  on  a  writ  of  possession  npon  every  Bs.  10 

of  the  yearly  value  ...  ,..  ,..      o   8 

23.  For  attending  Conrt  daring  each  Criniinal  Sessions, 

per  diem...  .••  ...   •        ...  ...    16  o 

(To  he  charged  to  the  Fine  Fund.) 
Bailiffs  for  ezeonting  Summozus,  6bo. 

European.        KatiTe. 
Bs.  Aa.P.  Bs.As.1 

1.  For  serving  summons-— 

As  to  defendants  residing  in  the  same 
house  when  served  personally,  or 
when  service  eflbcted  by  delivery  of 
the  summons  to  one  person-—- 
For  the  first  defendant  ...      4    0    0      1    0  ( 

For  every  other  defendant         ...      2    0    0     0   8  C 
By  fixing  a  copy  to  the  door  of  the 
dwelling-house — 
For  all  the  defendants  residing  in 
the  same  house  who  may  be 
thus  served  ...  ...       6    0    0     2  0  0 

2.  In  other  cases  for — 

Serving  each  defendant...  •.. 

3.  For  serving  citations 

4.  For  arresting  a  party 

5.  For  bringing  him  up  before  the  Court, 

when  the  Sheriff's  officer  is  detained  in 

Court  for  three  hours  and  upwards  ... 
Otherwise 
If  the  party  be  arrested  after  the  rising 

of  the   Court,   for   bringing  him   up 

before  the  Court  on  the  following  day 

and  lodging  him  in  jail  after  committal      8    0    0      2   0  0 

j\^o/c.— This  fee  is  to  be  reduced  to  Rs.  4  and  Re.  1  it  the  ptrtj  on  bctf? 

brought  up  shoatd  be  released. 
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If  the  party  be  released  upon  security  to 
appear  od  another  day,  for  attending 
the  Court  to  take  him  into  custody  ... 

For  lodging  him  in  jail,  if  committed  ... 

6.  For  every  affidavit  of  service  of  summons 

7.  For  attaching  moveable  property 

8.  For   attaching   or  giving   possession    of 

immoveable    property,    for    the    first 
parcel  •••  •••  ..•  ••• 

For  every  other  parcel 


European.         Native.  1874 

Rs.  As.  P.  Bs.  As.  P.      HuLBs. 
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High  Court  op  Judicature  at  Fort  William 

Bengal. 


IN 


Notification, 

The  following  rules  made  by  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  pursuant  to  Section  20,  Clauses  1, 
2,  and  3  of  the  Court  Fees  Act,  1870,  having  been  confirmed 
by  the  Lieutenant-Governor  of  Bengal,  and  sanctioned  by  the 
Governor-General  of  India  in  Council,  are  now  published. 


H.  J.  S.  COTTON, 

Offg,  Registrar, 


High  Court, 

The  23rd  February  1874 


.} 


Hules  framed  by  the  High  Court  of  Judicature  at  Fort  William 
in  Bengaly  in  accordance  with  Clause  /,  Section  20  of  the 
Court  Fees  Act  of  1870,  declaring  the  Fees  chargeable  for 
serving  and  executing  Processes  issued  by  the  High  Court  in 
its  AppeUdte  Jurisdiction^  and  by  the  other  Civil  and  Revenue 
Courts  established  within  the  Limits  of  such  Jurisdiction. 

BuLE  I. — The  fees  exhibited  in  the  following  table  shall  be 

11— B 
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1874        charged  for  serving  and  executing  the  several  processes  agiunst 
RuLBB.      ^hich  they  are  respectively  ranged : — 

Table  of  Fees. 

PART  I.— In  the  High  Ck)urt,  Appellate  Jurlsdiotion. 

Proper  Fee. 

RS.A8.P. 
Article  1. — Every  summoDS,  sabpoena,  role,  notice,  pro- 

clamatioDy  Idj unction,   or   other   order   not 
elsewhere  specified  in  this  table,  Part  I    •••      3  0  0 
Article  2. — Every  commission  to  make  a  local  investiga- 
tion, or  to  take  evidence,  or  for  any  other 
purpose — 
(a)  in  respect  of  the  commission  ...      3   0  0 

(5)  in  respect  of  the  remuneration  of  the  Snch  sm 
commissioner,  t.e.,  person  who  is  to  coortmir 
execute  the  commission,  per  diem...      ^^'^ 

Note, — A  sum,  sufficient  to  cover  the  daily  fee  (b)  for  such  period  u  mtjbe 
fixed  by  the  Court  for  the  purpose  of  executing  the  commission,  most  be  ptH 
in  addition  to  the  fee  (a)  at  the  time  when  the  commission  is  issued ;  and,  if 
the  commission  is  not  completely  executed  within  the  period  so  fixed,  t 
further  sum,  sufficient  to  cover  the  daily  fee  (b)  for  the  excess  period  extend- 
ing from  the  end  of  that  fixed  period  up  to,  and  inclusive  of,  the  date  of  the 
complete  execution  of  the  commission,  must  be  paid  before  the  commissioner's 

report  or  other  return  to  the  commission  is  used. 

Rs.  As.  P. 

Article  3. — Every  warrant  for  arrest  of  the  person  ...      3   0  0 

PART  Il.—In  the  Courts  of  Judges  and  Subordinate  Judges,  and 

in  the  Revenue  Courts  when  the  Suit  in  the  Revenue  Courts  in 

which  the  Prooess  is  issued  is  valued  at  a   Sum  exceeding 

Rs.  1,000. 

Es.  As.  P. 

Article  1. — Every  summons,  subpoena,  notice,  proclamation, 

injunction,   or  otiier   order   not    elsewhere 
specified  in  this  table.  Part  II     ...  ...      2    0  0 

Article  2. — Every  commission  to  make  a  local  investiga- 
tion, or  to  take  evidence,  or  for  any  other 
purpose— 

(a)  in  respect  of  the  commission  ...      2    0  0 

(h)  in  respect  of  the  remuneration  of  the 
commissioner,  t.e.,  person  who  is  to 
execute  the  commissioui  per  diem...      3   0  0 
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2     0    0 


e, — A  sum,  sufficient  to  cover  the  daily  fee  (b)  for  such  period  as  may  be 

by  the  Court  for  the  purpose  of  executing  the  commission,  must  be  paid 

ition  to  the  fee  (a)  at  the  time  when  the  commission  is  issued;  and,  if 

3mmission  is  not  completely  executed  within  the  period  so  fixed,  a 

r  sum,  sufficient  to  cover  the  daily  fee  (b)  for  the  excess  period  extend- 

im  the  end  of  that  fixed  period  up  to,  and  inclusive  of,  the  date  of  the 

lie  execution  of  the  commission,  must  be  paid  before  the  commissioner*8 

or  other  return  to  the  commission  is  used. 

Bs.  As.  P. 
le  3. — Every  process  of  attaehment  of  property  by 

notice  or  proclamation... 

fe  4.— Every  process  of  attachment  of  property  by 

actual  seizure— 

(c)  in  respect  of  warrant  of  attachment  . 

{d)  in  respect  of  each   man,  necessary  to 

ensure  safe  custody,  who  is  left  in 

possession,  per  diem 

r. — A  sum,  sufficient  to  cover  the  daily  fee  (d)  for  a  period  of  at  least 
>nth,  must  be  paid  in  addition  to  the  fee  (c)  at  the  time  when  the 
I  is  obtained ;  and^  if  the  attachment  is  continued  beyond  the  month, 
er  like  sum  for  the  next  month  must  be  paid  two  clear  days  before  Jthe 
ion  of  the  month  which  has  been  already  paid  for,  and  so  on  for  each 
I  month,  otherwise  the  man  or  men  in  possession  will  be  removed. 

Rs.  As.  P. 
e  5. — Every  process  of  attachment  by  the  arrest  of 


2    0    0 


0    6    0 


the  person 


15     0    0 


2     0    0 


e  6.— Every  order  for  the  sale  of  property— 
(e)  in  respect  of  the  order  of  sale 
(/)  by  way  of  poundage  on  the  gross  amount 

realized  by  the  sale  up  to  Bs.  1,000...       2  p.  ct. 

together  with  a  further  fee  on  all  excess 

of  gross  proceeds  beyond  Rs.  1,000  of       1  p.  ct. 

. — The  portion  (e)  of  this  fee  must  be  paid  when  the  process  is 
d,  and  the  poundage  (f)  must  be  paid  at  the  time  of  making  the 
tion  for  payment  of  the  proceeds  of  sale  out  of  Court,  as  hereinafter 
;d. 

'  III.— In  the  Courts  of  Moonsiffs  and  of  Small  Causes,  and 
in  the  Reyenne  Courts,  when  Part  II  does  not  apply. 

Rs.  A.  P. 
^e  1.— Every  summons,  subpoena,  notice,  proclama- 
tion, injunction,  or  other  order  not  elsewhere 
specified  in  this  table,  Fart  III  ..•  ...       10    0 


1874 
Bulbs. 
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KuLBg.       Article  2. — Every  commissioD  to  make  a  local  investiga- 

tioDy  or  to  take  evidence,  or  for  any  other 
pnrpose — 

(a)  in  respect  of  the  commission  ...      1   0  0 

(5)  in  respect  of  the  remuneration  of  the 
commission,  i.e.,  person  who  is  to 
execute  the  commission,  per  diem...      3   0  0 

Note, '•'A  sum,  sufficient  to  cover  the  daily  fee  (b)  for  such  period  as  may  lie 
fixed  by  the  Court  for  the  purpose  of  executing  the  commission,  must  be  paid 
in  addition  to  the  fee  (a)  at  the  time  when  the  commission  is  issued ;  and,  if 
the  commission  is  not  completely  executed  within  the  period  so  fixed,  a 
further  sum  sufficient  to  cover  the  daily  fee  {b)  for  the  excess  period,  extend- 
ing from  the  end  of  that  fixed  period  up  to,  and  inclusive  o^  the  date  of  the 
complete  execution  of  the  commission,  must  be  paid  before  the  commiflaooer'i 
report  or  other  return  to  the  commission  is  used. 

Bfl.A8.  A. 
Article  3. — Every   process  of  attachment  of  property  by 

notice  or  proclamation...  •••  ...      2    0  0 

Article  4. — Every  process   of  attachment  of  property  by 

actual  seizure — 

(c)  in  respect  of  the  warrant  of  attachment      2    0  0 

(d)  in  respect  of  each  man,  necessary  to 

ensure  safe  custody,  who  is  left  in 
possession,  per  diem     ...  ...      0    6  0 

Note. — A  sum,  sufficient  to  cover  the  daily  fee  (d)  for  a  period  of  at  least 
one  month,  must  be  paid  in  addition  to  the  fee  (c)  at  the  time  when  the 
process  is  obtained ;  and,  if  the  attachment  is  continued  beyond  the  month, ' 
a  further  like  sum  for  the  next  month  must  be  paid  two  clear  daja  before  the 
expiration  of  the  month  which  has  been  already  paid  for,  and  so  on  for  each 
ensuing  month,  otherwise  the  man  or  men  in  possession  will  be  removed. 

Bs.  As.  P. 
Article  5. — Every  process  of  attachment  by  the  arrest  of 

the  person  ...  ...  ...     15    0   0 

Article  6. — Every  order  for  the  sale  of  property — 

(e)  in  respect  of  the  order  of  sale  ...       2    0   0 

(/)  ^y  way  of  poundage  on  the  gross  amount 

realized  by  the  sale  up  to  Rs.  1,000...       2  p.  ct» 

together  with  a  further  fee  on  all  excess 

of  gross  proceeds  beyond  Bs.  1,000  of     1  p.  ct 
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iote. — ^The  portion  (e)  of  this  fee  must  be  paid  when  the  process  is  1874 

uned,  and  the  poundage  (/)  must  be  paid  at  the  time  of  making  applica*        Uui.b«» 
I  for  payment  of  the  proceeds  of  sale  out  of  Court,  as  hereinafter  provided* 

Rule  IL — NotwithstandiDg  Bule  I,  no  fee  shall  be  charge- 
le  for  serving  and  executing  any  process^  such  as  a  notice, 
le,  summons  or  warrant  of  arrest^  which  may  be  issued  by  any 
»urt  of  its  own  motion,  solely  for  the  purpose  of  taking  cog- 
sance  of,  and  punishing  any  act  done,  or  words  spoken,  in 
Qtempt  of  its  authority. 

Bulb  III, — No  process  which  comes  within  the  operation  of 
lie  I  shall  be  drawn  up  for  service  or  execution,  except 
on  an  application  made  to  the  Court  for  that  purpose  iu 
iting  on  a  document  bearing  upon  its  face  stamps  not  less  in 
ount  than  the  fee  which  by  Rule  I  is  directed  to  be  charged 

serving  and  executing  the  process  so  sought  to  be  drawn  up. 
is  application  may,  however,  at  the  option  of  the  party 
king  it,  be  included  in  the  petition  by  which  he  moves  the 
urt  to  order  the  process  to  issue,  but  in  that  case  the  petition 
ist  bear  the  requisite  stamps  for  the  process  fee  in  addition 
such  stamps,  if  any,  as  are  needed  for  its  own  validity ;  and, 

either  case  the  filing  of  the  application  thus  duly  stamped, 
ill  constitute  payment  of  the  fee  chargeable  for  the  process. 

Rule  IV. — In  cases  which  are  covered  by  the  note  to 
*ticle  2  of  Part  I,  and  the  note  to  Articles  2  and  4  of 
xts  II  and  III  of  the  Table  of  Fees  in  Rule  I,  the  additional 
I,  which  may  become  payable  after  the  process  has  been 
dually  issued,  shall  be  paid  by  filing  a  written  requisition  to 
)  Court  to  receive  the  fee,  which  document  shall  bear  on  the 
e  of  it  stamps  not  less  in  amount  than  the  additional  fee, 
pother  with  a  memorandum  of  the  purpose  for  which  it  is  paid. 

Rule  V. — The  proceeds  of  a  sale  effected  in  execution  of 
Y  decree  will  only  be  paid  out  of  Court  on  an  application 
,de  for  that  purpose  in  writing,  and  the  additional  fee  (/), 
'tide  (6),  Parts  II  and  III,  must  be  paid  by  stamps  affixed 
or  impressed  upon,  the  first  of  such  applications  :  whether 
be  or  be  not  made  by  the  person  who  obtained  the  order  for 
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1874        sale^  or  whether  it  does  or  does  not  extend  to  the  whole  of  the 
B0LB8.      proceeds.     No  fee  will  be  chargeable  upon  any  such  applica- 
tion subsequent  to  the  first. 

N,B. — The  fees  paid  in  pursuance  of  these  rules  must  in  all 
proceedings  be  deemed  and  treated  as  part  of  the  necessary  and 
proper  costs  of  the  party  who  pays  them. 

R.  COUCH. 

F.  B.  KEMP. 

LOUIS  S.  JACKSON. 

J.  B.  PHEAR. 

A.  G.  MACPHERSON. 

W.  MARKBY. 

F.  A.  GLOVER. 

CHARLES  PONTIFEX. 

W,  AINSLIE. 

E.  G.  BIRCH. 

6.  G.  MORRIS. 


Rules  framed  by  the  High  Court  of  Judicature  at  Fort  Williim 
in  Bengaly  in  accordance  with  Clause  11^  Section  20  of  tU 
Court  Fees  Act,  1870,  declaring  the  Fees  chargeable  for 
Service  and  Execution  of  the  several  Processes  in  the  Courts 
of  Magistrates, 

I.  The  fees  hereinafter  mentioned  shall  be  chargeable  for 
serving  and  executing  the  process  to  which  the  fees  are 
respectively  attached,  viz. : — 

Rs.  As.  P. 

(1)  Warrant  of  arrest  ...     For  the  warrant  in  res- 

pect of  one  person  ...       10   0 
In  respect  of  every  ad- 
ditional person  named 
therein     ...  ...      0    4   0 

f  For  the  summons  in 
respect  of  one  per- 

/o^  o  /      6on,  or  of  the  first 

(2)  Summons         •••  —     -s      . 

'      two  persons  resid- 
ing   in    the    same 

L    place    ...  ...      0   8   0 


...i 
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(2)  Sammons         ...  •..    Id  respect  of  every  ad- 

ditional person  named 
therein    ... 

(3)  Proelamatton  for  absconding "x 

party  under  Section  171,  Code  of  }^For  the  proclamation 
Criminal  Procedure    ...  ...     J 

(4)  Proclamation  for  witness  not ) 

attending,  Section  353  ...      }  ^^''  ♦^^  proclamation 

(5)  Warrant  of  attachment  ...     For  the  warrant 

Where  it  is  necessary  to 
place  officers  in 
charge  of  property 
attached,  for  each 
officer  so  employed, 
per  diem 


Bs.  As.  P.  1874 


0    4    0 


2    0    0 


1 
1 


0 
0 


0 
0 


(6)  Warrant  of  levy  of  fine  or  of 
maintenance  to  wife,  children,  &c 


:} 


For  the  warrant 


0 
1 


4 
0 


0 
0 


(7)  Written  order 

(8)  Injunction 

(9)  Notice 


^•* 


And  a  percentage  on  the  amount  of 
fine  or  maintenance  levied,  vu., 
2  per  cent,  on  sums  not  exceed- 
ing Bs.  100  ;  and  where  the  sum 
exceeds  Rs.  100,  then  2  per  cent, 
on  Rs.  100,  and  1  per  cent,  on 
the  amount  of  excess. 
For  the  order  ...       10    0 

For  the  injunction      ...       1     0    0 
For  the  notice  ...       1     0    0 


II.  Nothing  herein  contained  shall  be  deemed  to  authorize 
the  levying  of  any  fee  for  any  summons  to  attend  as  a  Juror  or 
Assessor  in  a  Court  of  Session^  and  no  fee  shall  be  chargeable 
in  any  such  summons. 

III.  No  fee  shall  be  chargeable  in  advance  on  any  process 
of  Criminal  Court  in  any  case  where  the  prosecution  is  ou  the 
part  of  Government,  but  it  shall  be  competent  to  any  Magis- 
trate in  such  case,  if  the  accused  is  convicted,  to  order  that 
such  fees  shall  be  paid  by  the  accused,  or  any  of  them,  in  like 
manner  as  if  such  fees  had  been  paid  by  the  prosecutor  in  the 
first  instance. 


Bulbs. 
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1874  IV.    Where  any  percentage  is  directed  by  these  rules  to  be 

Bulbs.  taken  upon  amounts  levied  as  fines'  or  maintenance,  such  per- 
centage shall  be  deducted  from  the  proceeds  of  any  property 
sold,  or  shall  be  paid  together  with  the  amount  levied,  and  >nth 
the  other  costs  of  process  as  stated  in  the  warrant. 

y.  When  a  proclamation  has  been  issued  for  an  absent 
witness,  if  the  witness  shall  afterwards  appear,  and  the  Court 
shall  be  of  opinion  that  such  witness  had  absconded  or  concealed 
himself  for  the  purpose  of  avoiding  the  service  of  a  warrant 
upon  him,  such  Court  may  order  the  witness  to  pay  the  cost  of 
the  proclamation, 

VI.     In  Districts  named  in  the  margin,  where  the  sub-divi- 
«  .  I.  ,.     «      ,.  ^.  sional  system  has  not  been  fully  intro- 

Rajshahye,  Bograh,  Dinage-  •  "' 

pore,  Maida,  Rungpore,  Ban-     duccd,  in  cvcry  case  where  a  process  hl8 

coorah,    Beerbhoom,  Cacbar,  -T  t  i 

ChittagoDg,  Noakhaiiy,  Sing-     to  be  exccutcd  at  a  distance  more  than 
*  25  miles  from  the  Court  from  which  it 

is  issued,  an  addition  of  one-fourth  is  to  be  made  to  the  fee 
chargeable,  and  if  more  than  50  miles,  an  addition  of  one-hal£ 

R.  COUCH. 
F.  B.  KEMP. 
LOUIS  S.  JACKSON. 
J.  B.  PBEAR. 

A.  G.  MACPHERSON. 
W.  MARKET. 

F.  A.  GLOVER. 
CHARLES  PONTIFEX. 
W.  AINSLIB. 

B.  G.  BIRCH. 

G.  G.  MORRIS. 
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Rules  framed  by  the  High  Court  of  Judicature  at  Fort  William        1874 
in  Bengaly  in  accordance  with   Clause  Illy  Section  20  of  the      Rulm. 
Court  Fees  Act,  1870. 

1.  The  following  monthly  salaries  shall  be  allowed  to  the 
Nazir  and  other  persons  employed  in  the  service  or  execution  of 
processes  of  the  Civil  Courts : — 

1*^. — In  the  Court  of  District  Judge — 

Rs. 
The  Nazir  being  the  persoa  responsible  for  due  service 
and  execution  of  all  processes  in  the  Courts  at  the 

Sudder  Station           ...             ...             ...             ...  100 

Bising  by  increments  to...             ...             ...             ...  200 

His  Clerk  or  Taidnavis ...             ...             ...             ...  10 

PeonSy  2nd  grade            ...             ...             ...            ...  8 

„       Ist  grade,  after  three  years' approved  service...  10 

2nd. — In  the  Court  of  the  Subordinate  Judge  or  Small  Cause 
Court— 

Naib  Nozir,  Rs.  25  to  35,  accordiug  to  circurostauces. 
Peons,  as  in  Judge's  Court. 

3rrf. — In  the  Court  of  Sudder  MoonsifF— 

Rs. 
Naib  Nazir      ...  ...  ...  ...  ...         20 

Peons,  2 od  grade  ...  ...  ...  ...  6 

y,       1st  grade,  after  three  years'  approved  service...  8 

4th, — In  the  Courts  of  Moonsiffs  not  at  the  Sudder  Station — 

Rs. 
j^iazir  ...  ...  ...  ...  r.»         ^ci 

PeoDS,  2cd  grade  ...  ...  ...  ...  G 

„       Ist  grade,  after  three  years'  approved  service...  8 

5th. — Small  Cause  Courts —  • 

Nazir, 


JNazir,      ) 

p  >    as  at  present. 


Peons  in  the  Revenue  Court  of  a  Collector  shall  be  remunerated  as 
those  in  the  Court  of  the  District  Judge.  Peons  in  the  Revenue 
Court  of  a  Deputy  Collector  shall  be  remunerated  as  those  in  the  Court 
of  a  Moonsiff. 

2.     The  following  monthly  salaries  shall  be  allowed  to  Peons 

12— B 
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1874        and  other  officers  employed  in  the  serrice  or  execution  of  pro- 
RuLKs.      cesses  in  the  Courts  of  Magistrates  : — 

1st. — In  the  Court  of  the  Magistrate  of  the  Districts- 
Court  Inspector  (or  Nazir)  responsible  for  the  dae  service  and 
execution  of  all  processes  in  the  Courts  of  the  seyeriil  Magii- 
trates  at  the  Sudder  Station,  as  at  present. 

Bs. 
PeonSy  each  ...  ...  ...  ...    7 

2nd. — In  Sub-Divisional  Magistrates'  Courts — 
Court  Inspector  (or  Nazir)  of  Sub-Division,  as  at  present. 

Bs. 
Peons,  each  ...  ...  ...  ...    7 

Note, — The  rates  of  remuneration  for  Peons  provided  bj  these  rales  an 
intended  to  secure  the  services  of  men  who  can  read  and  write.  But  wboi- 
ever,  on  the  occurrence  of  a  vacancy,  candidates  thus  qualified  shall  not  be 
available,  the  Court,  on  whose  establishment  the  vacancy  exists,  may  reooid 
a  declaration  to  that  efiect,  and  may  then  appoint  temporarily  some  penos 
whom  it  may  consider  competent  to  perform  the  duties,  and  who  shall  be  piid 
at  the  rate  of  Bs.  5  per  mensem  in  Moonsiffs*  Courts,  and  Bs.  6  per  meniem 
in  all  other  Courts.  Provided  that  such  appointment,  when  made  by  t 
Court  subordinate  to  the  District  Judge,  or  the  Magistrate  of  the  District, 
shall  be  subject  to  the  approval  of  such  Judge  or  Magistrate,  and  shall  opsie 
as  soon  as  duly  qualified  candidates  shall  be  procurable. 

B.  COUCH. 

F.  B.  KEMP 

LOUIS  S.  JACKSON. 

J.  B.  PHEAB. 

A.  G.  MACPHEBSON. 

W.  MABKBY. 

F.  A.  GLOVEB. 
CHABLES  PONTIFKX. 
W.  AINSLIE. 

E.  G.  BIBCH. 

G.  G.  MOBBIS. 


High  Court  of  Judicature  at  Fort  William  in  Bekoai 


Notification. 

The  following  are  the  rules  by  tlie  High  Court  of  Judicatutt 
at  Fort  William  in  Bengal,  and  approved  by  the  Lieutenant- 
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Grovemor  of  Bengal  and  by  the  Governor-General  of  India  in        i874 
Council^  under  Section  22  of  the  Court  Fees  Act,  1870.  Bulbs. 


High  Court,  l  H.  J.  8.  COTTON, 

The  23rd  February  1874.    J  Offg.  Registrar, 


Rules  framed  by  the  High  Court  of  Judicature  at  Fort  William 
in  Bengal,  in  accordance  with  Section  22  of  the  Court  Fees 
Act,  1870. 

1*/. — The  Judge  of  every  District  in  the  Begulation  Pro- 
vinces shall  ascertain  the  average  number  of  processes  issued 
from  his  own  Court,  and  from  each  of  the  Courts  subordinate 
thereto,  during  three  years  last  past. 

2nd, — To  this  shall  be  added,  in  the  Districts  to  which 
Act  VIII  of  1869  (B.C.)  has  been  extended,  the  average  of 
processes  issued  by  the  Bevenue  Courts  of  the  same  District. 

3rd, — The  Peons  to  be  employed  in  each  District  shall  be  in 
number  sufficient  for  the  execution  of  a  like  number  of  processes ; 
each  Peon  being  for  this  purpose  considered  capable  of  execut- 
ing— 

In  the  Zillah  Court  and  the.  Subordinate  Judge's  Court,  Rs. 

per  annum                    •••            •••            ••.            ■••  200 

In  the  Moonsiff's  Court,  per  annum               ...             ...  250 

In  the  Courts  of  Small  Causes,  per  annum    ...            •••  300 

4M. — In  order  to  provide  for  the  service  of  processes  of  certain 
kinds,  which  occupy  a  longer  period,  and  in  respect  of  which  a 
higher  fee  is  charged,  25  per  cent  may  be  added  in  each  case  to 
the  average  ascertained  under  the  1st  and  2nd  Bules. 

5th. — In  the  Districts  named  in  the  margin,  where  the  Peons 

entrusted  with  a  large  proportion  of 

Chittagong.  o     r      r 

Dinogepore.         proccsses  have  to  be  conveyed  by 

Bajshabye.  Doat,    the    number    of   processes 

ungpore.  which  each  Peon  is  expected  to 

serve  may  be    reduced  by    one- 

N,B,  —  For   the  districts   in    the        i.  j  j     i.  i.  /•  -d 

leeond  colamn,  the  calculation  is  to      third,     and  the   number    01   Poons 
>e   made  from  May  to  October  iacln-      .     -,  i        jint.         iixji 

dve  only.  to  be  employed  shall  be  calculated 

accordingly. 


Baekergonge. 

Jessore. 

S^lhet 

Kamroop. 

Nowgong. 

LaclSmpore. 
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1874  6th. — Where  there  are  in  any  District  several  Coarta  of  iny 

Bulbs,  one  class,  the  Judge  may  authorize  the  appointment  of  nick 
number  of  Peons  on  the  whole  for  such  Courts  as  may  suffice 
for  executing  the  total  number  of  processes,  and  may  from 
time  to  time  apportion  such  Peons  according  to  need  among 
such  Courts. 

7th. — When  it  appears  to  the  District  Judge  that  the  num- 
ber of  processes  issued  out  of  any  Court  or  class  of  Courts  in 
the  District  has  increased  by  10  per  cent.^  he  shall  be  compe- 
tent to  make  a  corresponding  increase  in  the  number  of  Feoos, 
and  if  there  shall  be  a  diminution  to  the  like  extent,  or  if  he 
shall  be  satisfied  that  the  processes  of  all  or  any  of  such  Coorts 
can  be  executed  by  a  smaller  number  of  Peons,  it  shall  be  hifl 
duty  to  make  a  reduction  accordingly. 


Rules  framed  by  the  High  Court  of  Judicature  at  Fort  William 

in    Bengal^   in  accordance  with  Section  22  of  the   Court  Fees 

Act,  1870. 

1st. — The  Magistrate  of  every  District  shall  ascertam  the 
average  number  of  processes  issued  in  a  year  from  his  own 
Court,  and  from  each  of  the  Courts  subordinate  thereto,  during 
three  years  last  past. 

2nd. — The  Peons  to  be  employed  in  each  District  shall  be  in 
number  sufficient  for  the  execution  of  a  like  number  of  pro- 
cesses ;  each  Peou  being  for  this  purpose  considered  capable  of 
executing  300  processes  per  annum. 

Srd. — In   the   Districts    named  in    the   margin,   where   the 

Peons    entrusted     with    a    large 

Chittagong.  . 

Dinagepore.  proportion    of    proccsscs   havc  to 

Mymensingh.  ,  -•    i       ,  ,  i 

Kajshahye.  be  couveycd  by  boat,  the  number 

^^s?  re.  ^^  processes   which    each  Peon  is 

expected  to  serve  may  be  reduced 

N.B. —  For    the    districts  in    the       ,  i  •    j  n       y  \.         ( 

second  column,  the  calculation  is  to     by  one-third,  and   the  number  01 

be  made  from  May  to  October  incla-       -r^  .1  1  1      »    n   l 

siveoniy.  Pcous   to   be    employed  shall  be 

calculated  accordingly. 
4ith. — Where  it  appears  advisable  to  the  Magistrate  of  the 
District,  he  may  authorize  the  appointment  of  such  number  of 
Peons  on  the  whole' for  all  the  Courts  in  his  District  as  naaj 


Backergunge. 

Dacca. 

Jessore. 

S^lhet. 

Kamroop. 

Nowgong, 

Lucklmpore. 
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J  for  executing  the  total   number  of  processes  of  those        Wl 
8,  and  may  from  time  to  time  apportion  such  Peons  accord-       Rulm. 

need  among  such  Courts. 

— When  it  appears  to  the  District  Magistrate  that  the 
sr  of  processes  issued  out  of  any  Court  or  Courts  in  the 
ct  has  increased  by  10  per  cent.,  he  shall  be  competent  to 

a  corresponding  increase  in  the  number  of  Peons,  and  if 
shall  be  a  diminution  to  the  like  extent,  or  if  he  should  be 
ed  that  the  processes  of  all  or  any  such  Courts  can  be 
ted  by  a  smaller  number  of  Peons,  it  shall  be  his  duty  to 
a  reduction  accordingly. 

R.  COUCH. 

F.  B.  KEMP. 

LOUIS  S.  JACKSON. 

J.  B.  PHEAR. 

A.  G.  MACPHBRSON. 

W.  MARKBY. 

F.  A.  GLOVER. 
CHARLES  PONTIFEX. 
W.  AINSLIB. 

£.  G.  BIRCH. 

G.  G.  MORRIS. 


»<••-       M^*'|ri 


REVENUE  CIRCULARS. 


REVENUE  CIRCULAR  ORDERS. 


DECEMBER,  1873. 


Hon'BLE   V.   H.    SCHALOH, 


No.  1. 
In  lines  3^  4,  and  5,  Clause  5,  Section  Y^  page  345^  Board's 
RuleS;  for  the  words  ^^  rate  for  establishments^  travelling  allow- 
ances^ stationery^  and  postages  levied  from  wards'  and  attacked 
estates  managed  by  the  Revenue  Department/'  substitute  the 
words  '^  the  fund  for  the  general  management  of  wards'  and 
attached  estates."  This  change  is  made  under  the  orders  of 
Government. 


No.  2. 
With  reference  to  paragraphs  28  and  29  of  the  Instructions 
for  the  guidance  of  Collectors  in  the  acquisition  of  land  for 
public  purposes^  District  Officers  are  requested  to  credit  in 
future  the  value  of  revenue  abated  as  compensation  for  land 
taken  up  under  Act  X  of  1870^  to  ^^  Miscellaneous  Land 
Revenue,"  and  to  enter  it  under  a  new  heading  f^^  Table  V 
of  Return  No.  X,  immediately  after  the  heading  f  "  Sale  of 
Government  Estates." 


No.  3. 
Settlements  of  fisheries,  whether  the  property  of  Government 
or  otherwise,  like  settlements  of  estates  consisting  of  land, 
should  be  reported  to  the  Board  for  confirmation.  But  the  form 
of  report  required  by  Section  XII,  page  287  of  the  Board's 
Rules,  in  the  case  of  settlements  of  the  latter  kind,  need  not  be 
submitted  for  the  settlement  of  fisheries.  It  will  be  sufficient  to 
shew  in  the  report  the  number  of  the  fishery  mehal  on  the  taujih ; 
the  geographical  limits  of  the  right ;  the  term  of  the  lease  and 
the  rent.  The  report  should  also  explain  briefly  the  nature  of 
the  fishing   (viz.,  the  fish  caught  and  the  means  used  to  catch 
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them),  the  poaitdon  of  the  leuea  {e.g.,  whether  he  ie  himBelf  i 
fishennan  or  a  speculator  who  iDteDds  to  sublet  tti  the  utnil 
catchers  of  fish),  and  the  mode  of  Bettlemeat  adopted,  whethu 
bj  sale  to  the  highest  bidder  or  otherwise. 

No.  4. 

GoTEBNMEHT  having  Called  for  the  annaal  submission,  with 
tlie  Board's  Laud  Kevenue  Report,  of  certain  information  id 
regard  to  demand  and  collection  of  land  revenue,  which  is  not 
to  be  obtained  in  the  required  form  from  Return  No.  X,  it  has 
become  necessary  that  an  additional  Table  VI  should  be 
submitted  with  that  Return  ^t  the  close  of  each  financial  yev, 

It  should  be  submitted  in  the  following  form : — 


- 

■iDii_^  JO  oaop  l« 

■JOS J.  OTI  3n>rap 

- 

■fL-Uil 

„ 

JO  BttojlMiioa  inaung 

.= 

JO    Bootiooitoj  ivauy 

• 

■ti-EiBI 
loj     pnouiaa      mox 

„ 

■fi-!::B[ 

loj  pnnraaQ     jnaimo 

„ 

■fi-EIflt 
joj     pnnraag    jBOuy 

B 
i 

1 
6 

a 

lili  lit  ^  1  !i 

^  V.      ■i.      2.  ■£   S  -i 

1 

1 
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If  the  headings  (a),  (b),  (c)  and  (d)  were  grouped  together,        187S 
the  Return  No.  X  would  already  furnish  the  means  of  con-    ^"^^  ^'"• 
Btructing  this  table.     But  the  peculiar  classification  of  estates 
prescribed  necessitates  a  separate  table. 


No.  5. 

A  CASE  having  recently  occurred,  in  which  it  was  discovered, 
after  an  estate  had  been  made  over  to  a  ward  on  the  attainment 
af  his  majority,  that  a  debt  was  due  to  the  Calcutta  Wards'  Insti- 
tution, and  diflSculty  having  been  experienced  in  the  recovery 
of  this  debt,  the  Member  in  charge  directs  that  the  following 
rule  should  be  added  as  Clause  5  A,  Section  III,  Chapter  XXV 
[Wards'  and  Attached  Estates)  of  the  Board's  Bules  at  page 
342  :— 

Two  months  before  the  date  on  which  any  minor,  who  is  being 
educated  at  a  Government  Wards'  Institution,  will  attain  his 
majority,  the  Collector  shall  report,  through  the  Commissioner,  to 
the  Board  of  Revenue,  the  approaching  termination  of  the  trust, 
in  order  that  intimation  may  be  given  to  the  Director  of  the 
Wards'  Institution,  and  the  necessary  steps  may  be  taken  to 
realize  any  demands  on  account  of  the  education  of  the  minor. 


No.  6. 

Government  having  decided  that  it  is  no  longer  necessary 
that  the  Board  should  countersign  Commissioners'  contingent 
Jills,  the  following  corrections  are  made  in  Section  IV,  page  176 
)f  the  Board's  Rules : — 
Clause  5,  score  out  the  words  "  Commissioners  and  " 
In  Clause  6,  line  4,  the  words  ^^  or  a  Commissioner  "  should 
)e  expunged. 


A.  Monet,  Esq.,  C.B. 


No.  7. 

After  the  words  "  to  the  Board  of  Revenue  "  in  line  3  of 
dule  28  at  page  7  of  the  Salt  Manual,  add  the  words ''  or  to  the 
District  Collector  if  authorized  to  grant  the  original  rowanuah." 


Ill 


Ug 
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JANUARY,  1874. 


The  Hon'ble  V.  H.  Schalch. 


No.  1. 

The  attention  of  Commissioners  and  Collectors  is  drawn  to 
the  Bengal  Embankment  Act,  VI  (B.C.)  of  1873,  which  has 
recently  become  law. 

2.  It  will  be  observed  that  the  Act  differs  from  the  preced- 
ing Acts  relating  to  the  same  subject,  mainly  in  the  following 
particulars : — 

(flf.)  All  public  embankments  are  divided  into  two  classes — 
(1)  those  entered  in  Schedule  D,  the  whole  expenses  attending 
which  are  to  be  borne  by  Government,  and  (2)  those  not 
entered  in  the  said  schedule.  The  expenses  attacliing  to  the 
latter,  when  taken  charge  of  by  Government,  are  to  be  borne, 
not,  as  formerly,  by  the  parties  bound  to  maintain  them  (see 
Section  .11  of  Act  XXXII  of  1855),  but  by  the  zemindars  of 
the  estates  and  the  proprietors  of  the  tenures  which  may  be 
benefited  or  protected  by  the  embankments. 

(i.)  To  carry  out  that  new  principle,  provisions  are  made  for 
the  due  notification  to  the  parties  interested  of  the  works  pro- 
posed to  be  taken  in  hand,  of  the  estimated  and  actual  cost 
thereof,  and  of  the  amount  of  expenses  payable  by  each  class, 
and  also  for  the  recovery  by  Government  of  the  cost  from  the 
zemindars,  and  for  the  re-imbursement  to  the  zemindars  of  the 
proportion  payable  by  the  proprietors. 

(c.)  Provision  is  made  in  Part  III  for  immediate  action  in 
certain  cases  of  emergency. 

{d.)  The  procedure  for  the  acquisition  of  land  in  such  cases, 
and  for  the  determination  of  compensation  for  consequent  dam- 
ages is  described  in  Part  Y  of  the  Act. 

c— 2 
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1874  (e.)     The  Act  also  contains  a  new  feature  in  bringing  nnder 


Key.  Cik.  the  coutrol  of  the  Collector  the  management,  improvement,  and 
alteration  of  water-courses  in  certain  cases ;  and  as  there  is 
reason  to  suppose  that  much  of  the  insalubrity  of  portions  of 
the  country  is  due  to  defective  drainage,  the  attention  of  Col- 
lectors is  especially  drawn  to  the  power  for  good  in  this  respect 
now  placed  in  their  hands. 

No.  2. 

Owing  to  the  addition  of  two  columns  to  Table  III  of  Return 
No.  XXXI,  the  following  alterations  should  be  made  in  the 
Test  Table  for  that  Return  :— 

Insert  **  Test  27  A. — Is  the  entry  in  column  3  fully  ex- 
plained in  the  separate  sheet  ?  " 

To  Test  28  should  be  added  the  words,  ^^  and  do  the  figures 
represent  only  the  debts  which  have  accrued  during  Governmeot 
management?" 

Insert  "  Test  28  A. — Are  the  figures  in  column  6  the  total 
of  those  in  column  5  of  this  Return  and  those  in  column  6  of  the 
previous  year's  Return  ?" 

In  Test  29  substitute  "  7  "  for  "  5." 

In  Test  30  substitute  "  8,"  ''  7,"  and  «  8  "  for  «  6,"  "  5,"  and 
"  6  "  respectively. 

In  Test  31  substitute  "  9,"  "  10,"  and  "  11"  for  "  7,"  "  8,"  and 
"  9  "  respectively. 

In  Test  32,  in  the  first  line,  substitute  "12"  for  «  10." 

In  Test  32,  in  the  2nd  line,  substitute  "  9,"  "  10, "  and  '*  11" 
for  "  7,"  "  8,"  and  "  9  "  respectively. 

In  Test  32,  in  2nd  and  3rd  lines,  for  the  words  "  the  entry 
in  column  2,"  substitute  the  words  "the  total  of  the  entries 
in  columns  2  and  4." 

In  Test  32,  in  3rd  line,  for  the  figures  "  4  "  and  "  6"  substi- 
tute "  6  "  and  «  8  "  respectively. 


No.  3. 

It  was  ruled  by  the  Board  in  the  year  1867  that,  under 
Section  3,  Act  VIII  (b.c.)  of  1865,  a  Collector  could  not  dele- 
gate  to   any   of  his  subordinates   the   duty  of  holding  sales  of 
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patni  tenures.     This  ruling,  however,  does  not  appear  to  have        1874 
been  circulated  for  general  information,  and   instances  have    ^^'  ^'*- 
recently  come  before  the  Board  where  such  sales  have  been, 
irregularly,  conducted   by   Deputy  Collectors.     The    attention 
of  Collectors  is  therefore  drawn  to  the  necessity  for  a  strict 
observance  of  the  law  in  future. 


No.  4. 

With  a  view  to  obviate  frequent  calls  for  explanation,  which 
the  Board  now  find  it  necessary  to  make.  District  Officers  are 
requested,  when  submitting  the  half-yearly  report  on  the 
working  of  the  rules  for  carrying  out  the  provisions  of  the 
Indian  Coinage  Act  (XXIII  of  1870),  prescribed  by  Circular 
Order  No.  2  of  November  1873,  invariably  to  specify  the 
denomination  of  the  coins  cut  or  broken  or  withdrawn  from 
circulation. 


A.  Money,  Esq.,  C.B. 


No.  5. 

District  Officers  are  requested  to  report  at  once,  through  the 
Commissioners  of  their  Divisions,  how  many  stamps,  on  a  rough 
average,  >ire  required  to  be  repunched  monthly  by  the  record- 
keepers  of  the  several  Courts  at  head-quarters  and  sub-divisions, 
in  accordance  with  the  orders  of  Government  communicated 
with  the  Board's  Circular  Order  No.  3  of  August  1873 ;  and 
to  state  whether  any  inconvenience  is  felt  in  giving  effect  to 
those  orders. 


No.  6. 

The  number  of  joint  licenses  now  issued  for  the  sale  of  both 
Country  Spirits  and  Rum,  together  with  the  license  fees  realized, 
are,  under  present  practice,  entered  in  Returns  Nos.  XIV  and 
XLII  against  the  heading  lib  (Rum),  and  the  revenue  from 
that  article  is  thus  shown  to  be  more  than  it  actually  is.  This 
system  is  wrong,  and  should  be  rectified. 
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1874  2.     The  District  OflScerfl  concerned  are  therefore  requested  to 

Rbv.  Cib.  enter  in  their  Returns  under  notice^  against  the  heads  of  Country 
Spirits  and  Bum  respectively^  a  proportionate  number  of  the  joint 
licenses,  together  with  the  license  fees^  regulated  by  the  quanti- 
ties sold  of  each  sort  of  spirit.  Thus,  if  ten  joint  licenses  fetch 
Rs.  100  a  month,  and  the  sale  of  Country  Spirits  amounts  to 
800  gallons,  and  that  of  Bum  to  200  gallons,  eight  of  these 
licenses  should  be  shown  against  Country  Spirits  together  with 
Bs.  80,  and  the  remaining  two  licenses  with  Bs.  20  against  Rum. 

3.  The  change  comes  into  effect  with  the  Beturns  for  1873-74 
Bevlsed  figures  for  headings  la  and  lib  of  Beturns  No.  XIT 
for  the  quarters  ending  30th  June  and  30th  September,  should 
be  submitted  by  the  Officers  concerned  as  soon  as  possible. 

4.  In  Instructions  c  and  f  at  top  of  Table  I  of  Beturns 
Nos.  XLII  and  XIV  respectively,  the  words  "  under  heading 
lib"  should  be  altered  to  "  agreeably  to  C.  O.  No.  1  of  January 
1874," 


No.  7. 

Besides  the  information  required  by  Circular  Order  No.  7  of 
April  1873,  District  Officers  will,  for  the  future,  shew  separately, 
in  Beturn  No.  31,  the  amounts  that  may  have  been  ezpendei 
during  the  year  from  the  funds  of  each  ward's  or  attached  estate 
in  the  support  of  (1)  charitable  dispensaries  and  (2)  schools. 


No.  8. 

Clauses  3,  3a,  6  and  7,  Section  III,  Chapter  VIII,  page 
of  the  Board's  Bules,  are  hereby  cancelled,  and  the  following 
substituted : — 

3.  Pi'oprietors  of  estates  situated  in  the  districts  of  Chittagong 
and  Sylhet,  and  assessed  to  a  Government  revenue  not  exceeding 
one  rupee,  and  proprietors  of  holdings  in  Calcutta,  Panchanna- 
gram  and  Chinsurah,  may  redeem  all  future  payments  by  one 
payment  of  twenty-five  times  the  revenue  of  such  estates  or 
holdings. 


REVENUE  CIHCULABS. 

FEBRUARY,    1874. 
Hon'ble  v.  H.  Schalch. 


Aline  1  of  BoartU'  Circular  Order  No.  $  of  Janiuay  1874,/or  "  832" 
read  "152." 

No.   1. 

The  Government  of  India,  in  Financial  KeBolutioo  No.  3750 
of  17ih  December  1873,  haviog  altered  the  wording  of  tUfl 
certificate  to  be  attached  to  bills  for  contingent  charges,  the 
form  of  the  Wards'  Establishment  Bill,  prescribed  in  Circolar 
Order  ISo.  9  of  November  IS73,  has  been  modified. 

Indents  should  be  made  on  the  Superintendent  of  Stationerj 
for  the  modified  form,  which  should  invariably  be  used  io 
future. 

No.  2. 
The  following  form  is  prescribed  as  that  in  which  District 
Officers  should  submit  the  reports  on  the  working  of  the  rules 
for  carrying  out  the  provisions  of  the  Indian  Coinage  Act 
(XXIII  of  1870)  required  by  Circular  Order  No.  2  of  Novem- 
ber 1873 :— 
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1874  No.  3. 

Rev.  Cib.  CIRCULAR  Order  No.  5  of  October  1873  directed  that  remis- 
sions  entered  in  Return  No.  X  should  be  classed  under  the  two 
heads :  (1)  remLssions  of  right,  and  (2)  remissions  of  grace.  But 
it  has  in  practice  been  found  that  many  cases  classed  as  cases 
of  remission  do  not  properly  fall  under  either  of  these  heads. 
The  most  common*  instance  is  where  a  farm  of  some  Qovemment 
estate  expires,  and  the  estate  coming  under  khass  management^ 
it  is  found  to  be  uncultivated.  The  revenue  paid  by  the  farmer 
continues  to  appear  as  the  demand  against  the  estate,  but  has 
of  course  to  be  "remitted."  Here,  as  the  demand  was  never 
due  from  any  one,  the  so-called  remission  cannot  be  treated  as 
either  "  of  right"  or  "  of  grace."  Again,  remissions  are  some- 
times necessary  owing  to  errors  in  account,  revenue  paid  twice 
over,  and  the  like.  The  Member  in  charge  desires,  therefore,  that 
except  when  a  remission  represents  a  specific  sum  at  one  time 
really  due  from  a  specific  person,  but  which,  for  good  cause  and 
under  competent  authority,  it  has  been  determined  to  forego, 
such  remission  should  be  classed  imder  a  third  head,  and  appear 
as  a  "  nominal  remission." 


A.  Money,  Esq.,  C.B. 


No.  4. 

In  continuation  of  the  Board's  Circular   Orders  marginally* 

♦  No.  8  of  Angust  1873.  citcd,     the     following     orders     of    the 

„   8  of  October   „  Government   of  India,   in  the  Financial 

Department,  No.  831,  dated  31st  January  1874,  are  published 

for  information  and  guidance  : — 

It  has  been  brought  to  the  notice  of  Government  that  the 
provisions  of  Section  30  of  the  Court  Fees  Act  VII  of  1870, 
regarding  the  cancellation  of  stamps,  are  not  in  all  cases  strictly 
observed,  and  that  consequently  stamps  are  liable  to  be  fraudu- 
lently used  a  second  time. 

2.  It  is  therefore  requested  that,  with  the  permission  of  His 
Honor  the  Lieutenant-Governor,    you  will  be  good  enough  to 
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impress,  upon  all  Courts  and  officers  having  to  deal  with  Court        1874 
fee  stamps,  the  importance  of  punching  out  from  the  stamps  the     ^"^*  ^^^ 
figure  head  and  destroying  the  piece,  before  taking  action  upon 
the  documents  to  which  the  stamps  may  be  attached. 

3.  The  Member  in  charge  desires  that  each  District  Officer 
will  at  once  communicate  the  present  Government  orders  direct 
to  every  one  of  his  subordinate  officers,  who  receives  petitions 
or  other  paper  bearing  a  Court  fee  stamp,  reporting  to  the 
Commissioner  of  the  Division,  in  due  course,  that  this  has  been 
done.  The  personal  responsibility  of  the  officer  who  gives  any 
order,  to  see  that  the  stamp  affixed  under  Act  VII  of  1870  is 
punched  before  he  takes  such  action,  is  clear  from  Section  30  of 
the  Act,  and  must  be  enforced. 
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MARCH  1874. 


Hon'BLE  V.   H.   SCHALCH. 


No.  1. 

District  Officers  are  requested,  when  submitting,  in  accord- 
snce  with  Clause  1,  Section  XII,  Chapter  XX,  page  287  of  the 
Board's  Rules,  Abstract  Statement  No.  20,  to  shew  iu  Column  2 
of  Table  B.,  in  red  ink,  the  rate  per  acre  of  each  denomination 
of  soil  entered  in  Column  1  of  that  Table  in  addition  to  the  rate 
per  beegha. 


No.  2. 

The  following  alteration  has  been  made  in  Clause  12,  Sec- 
tion I,  Chapter  XXV,  page  341,  Board's  Rules — 

After  the  words  "in  value"  in  the  sixth  line,  substitute  for 
the  rest  of  the  Clause  the  following  sentence — "  in  which  case 

Collectors  should  consider  the  possibility  of  converting  the 

securities  into  a  book  debt  in  the  Bank  of  Bengal  in  accordance 
**  with  the  Notification  of  the  Government  of  India,  Financial 
"  Department,  No.  44,  dated  10th  January  1867,  published  at 
"  page  39  of  the  Gazette  of  India  for  that  year." 


No.  3. 

Clause  4,  Section  VIII,  Chapter  XX,  page  282  of  the 

Board's  Rules,  having  been  cancelled  by 
^:i%tf.:7u^Zr^t^Z  para.  8  of  the  revised  orders  No.  36 A., 
*^"ff^^"^"t1^rra^  da^^d    ^7th    January    1874,   circulated 

"the  Road  Cess  Act  ifl  in  full     ^ith  letter  No.  71  A.,  dated  6th  Febru- 

**  operation."  ^  ' 

ary  last,  the  words  in  the  latter  part  of 
Circular  Order  No.  3  of  May  1872,  as  noted  on  the  margin, 
ahould  be  expunged. 

4— c 
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1874  No.  4.   , 

„ ^    _  -  -* -i 

Rkt.  Cib.  j^  jjj^g  ljgg„  brought  to  the  notice  of  the  Member  in  charge 
that  in  many  cases  the  provisions  of  the  law  in  regard  to  tke 
institution  and  defence  of  suits  on  behalf  of  estates  under  the 
superintendence  of  the  Courts  of  Wards  are  not  observed  with 
sufficient  care.  Mr.  Schalch,  therefore,  desires  to  draw  the 
particular  attention  of  District  Officers  to  Part  X  of  Act  IT 
(B.C.),  1870. 

Section  72  of  that  Act  requires  that  every  suit  (except  suits 
in  the  High  Court),  brought  on  behalf  of  a  ward,  shall  be 
authorised  by  some  order  of  the  Court  in  charge  of  such  ward. 
An  injunction  to  this  effect  is  reiterated  in  Clause  13,  Sectioal, 
Chapter  XXV  (page  341)  of  the  Board's  Rules.  A  copy  of 
the  order  shoiild  invariably  be  sent  with  the  draft  plaint  to  the 
Legal  Bemembrancer. 

Again^  under  Section  69  of  the  Act,  the  ward  must  (except 
in  suits  before  the  High  Court)  sue  or  be  sued  in  his  own  oune 
describing  himself,  or  being  described,  as  a  ward  of  Court; 
and,  as  a  rule,  the  manager  must  be  named  as  next  friend. 
Accordingly,  the  following  form  should  be  adopted  in  plaints 
on  behalf  of  a  ward  of  Court — 

"  A.  B.,  ward  of  the  Court  of  Wards, 

"  inhabitant  of  ,  by  C.  D., 

'*  inhabitant  of  ,  manager  of 

**  the  estate  of  the  said  ward  of  Court,  sues  E.  F.,  &c." 

Similarly,  in  cases  where  the  ward  is  defendant,  the  answer 
should  be  in  the  following  form — 

"  A.  B.,  inhabitant  of  , 

**  sues  C.  D.,  inhabitant  of  , 

"  ward  of  the  Court  of  Wards, 

"  of  whom  E.  F.,  inhabitant  of  , 

'^  the  manager  of  the  estate  of  the  said  ward,  is  next  frieod' 
or  **  sTuardian." 


A.  Money,  Esq.,  C.B. 


No.  5. 
The  following  orders  of  the  Government  of  India,  in  the 
Financial  Department,  No.  661,  dated  29tli  January  1874,  are 
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published  for  informatioa  and  guidance  by  order  of  the  Lieute-        1874 
nant-Govemor  of  Bengal —  Rkv.  Cik. 

*'  The  Governor-General  in  Council  is  pleased  to  allow  the 
**  several  Local  Governments  and  Administrations  to  authorise, 
^*  whenever  they  think  necessary,  District  Officers  to  charge  in 
**  the  accounts  the  value  of  the  service  postage  stamps  purchased 
'^  by  them,  in  the  fixed  proportion  of  three-fourths  to  the 
*^  Revenue,  and  one-fourth  to  the  Judicial ,  Departments.  VtThen- 
**  ever  the  cost  of  an  establishment  is  divided  between  two  heads, 
the  charge  for  service  postage  labels  may  be  divided  in  the  same 
proportion,  care  being  taken  to  secure  every  possible  economy." 


Hon'BLE   V.   H.    SCHALCH. 


No.  6. 

As  some  doubt  appears  to  exist  what  estates  should  be  included 

in  the  Report  on  Wards'  Estates  prescribed  by  Board's  Circular 

No.  2  of  June  1873,  the  nature  of  which  was  further  explained 

in  the  Circular*  to  Commissioners,  dated  Ist  September  following, 

♦  (To  Orisaa),  No.  208,  A.     >*  ^^  hereby  directed  that  such  Reports 
(To  others);  No.  699;  A.     ^j^^^j^  embrace  all  estates  managed  by  the 

Court  of  Wards,  all  estates  managed  by  the  Revenue  Authorities 
under  orders  of  the  Civil  Court  passed  in  accordance  with  the 
provisions  of  Acts  XXXV  and  XL  of  1858,  all  estates  attached 
under  orders  of  the  Civil  or  Criminal  Courts  or  under  general 
or  special  orders  of  Government,  and  all  estates  held  in  trust  by 
Oovernment. 


No.  7. 

As  it  is  unnecessary  to  preserve  petitions  for  sales  under 
Regulation  VIII  of  1819,  which  are  struck  off  on  payment  of 
the  zemindar's  demand,  the  following  should  be  inserted  in  the 
Appendix  to  Chapter  XIII  (Division  III)  page  213  of  the 
Board's  Rules — 

Afier  the  words  "all  petitions"  add  "  (excepting 'those  for 
sales  under  Regulation  VIII  of  1819,  which  are  struck  off  on 
payment  of  the  zemindar's  demand,  which  should  be  placed 
under  class  c)." 
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**  Sale  proceeds  of  waste  papers"  from  the  Collector's  office 
form  a  part  of  *'  Miscellaneous  Land  Revenue  "  as  laid  down  in 
Clause  5,  Section  YII^  Chapter  XIIZ,  page  212  of  the  Board's 
Bules ;  and  District  Officers  are  informed  that,  in  future,  this 
item  of  revenue  should  be  shewn  under  beading  (A),  Table  Y  of 
Beturn  No.  X. 

Note  3  at  foot  of  Table  V  is  cancelled,  but  it  should  be 
remembered  that,  under  the  heading  (A),  there  should  only  be 
shewn  items  which  are  admittedly  items  of  miscellaneous  land- 
revenue,  and  which  do  not  fall  under  any  of  the  preceding 
headings ;  and  that  the  nature  of  these  items  must  be  expluDed 
in  Table  IV. 


A.  Money,  Esq.,  C.B. 


No.  9. 

The  following  should  be  added  as  Clause  2  to  Rule  29  at 
page  7  of  the  Salt  Manual — 

At  places  situated  at  a  long  distance  from  the  Collectorate  or 
the  Sub-divisional  office,  the  Collector  is  further  empowered  to 
entrust  the  distribution  of  the  forms,  duly  signed  and  sealed,  to 
the  Police  in  charge  of  the  Division  within  the  limits  of  which 
the  salt  is  stored  at  the  time  for  sale. 


No.  10. 

Under  the  orders  of  Government,  para.  28  of  the  Instruc- 
tions for  the  Administration  of  the  Land  Acquisition  Act,  X  of 
1870,  is  hereby  cancelled. 


II.]  REVENUE  CIRCULARS-  17 


APRIL,  1874. 


The  Hon'ble  V.  H.  Schalch. 


No.  1. 

Member  in  charge  has  noticed  that^  in  some  cases,  para.  9 
revised  settlement  rules,  circulated  with  Board's  order 

B,  dated  24th  July  1872,  has  not  been  strictly  observed, 
b,  when  estates  are  resettled,  the  acceptance  of  the  revised 
ent  is  allowed  to  stand  over  until  the  settlement  holder 
e  final  agreement.     Mr.  Schalch,  therefore,  draws  atten- 

the  rule,  and  requests  that  when  an  estate  is  resettled 
ij  at  once  be  taken  to  secure  the  execution  of  the  agree- 
ith  the  proviso  for  subsequent  revision  prescribed  in  the 
t  cited.  Any  delay  on  the  part  of  persons  with  whom 
mt  has  been  concluded  to  sign  such  agreement,  should 
rted  for  the  orders  of  the  Board. 


No.  2. 

words  "  that  they  are  the  heirs  of  parties  so  registered," 
nd  of  clause  5,  Section  VII,  Chapter  XIX,  page  268 
board's  Rules,  are  hereby  expunged. 


No.  3. 

Member  in  charge  has  lately  had  occasion  to  notice  that 
I  on  which  rates  are  fixed  are  very  inadequately  set  forth 
iment  reports.  In  some  cases  it  has  even  been  thought 
It  to  justify  the  rates  proposed  by  a  comparison  of  their 
incidence  with  the  average  incidence  of  rates  for  all 
of  lands  in  adjoining  estates  or  villages.  No  guide 
>e  more  fallacious  than  this.     Mr.   Schalch,  therefore^ 

5— c 
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1874         draws  particular  attention  to  clause  2,  Section  V,  Chapter  XX, 
Rbv.  CiB.     of  the  Board's  Rules  (page  277),  and  requests  that,  iu  all  future 
settlements,  care  may  be  taken  to  record  fully  the  data  on  whidi 
the  proposed  rate  for  each  class  of  land  is  calculated. 


No.  4. 

The  following  is  added  as  Clause  3A,  Section  XII, 
Chapter  VIII,  page  155,  Board's  Rules — 

Covers  containing  transfer  receipts  on  account  of  the  pay- 
ment of  land  revenue  should  only  be  forwarded  at  the  public 
expense  when  the  payment  is  made  in  a  district  other  than  that 
to  which  it  belongs  for  the  convenience  of  Government,  but 
where  the  payment  is  so  made  for  the  convenience  of  the 
payers,  postage  on  the  covers  forwarding  the  transfer  receipts 
must  either  be  paid  by  them,  or  they  should  be  required  to 
forward  them  direct  at  their  own  cost. 


A.  Monet,  Esq.,  C.B. 


No.  5. 

Officers  in  charge  of  Districts  where  a  fee  for  opium 
licenses  is  now  levied,  are  requested  to  make  the  following 
alterations : — 

1st. — In  Excise  Form  26,  pages  97  and  98,  Board's  Rules,  for 
last  para,  of  Clause  XII,  substitute  "  XIII.  That  he  pay  to 
Government  a  fee  of  Rs.  ." 

2nd. — In  Register  No.  82,  page  226  Board's  Rules,  add  a 
column  (6)  with  the  heading  "  Amount  of  License  Fee." 


RBTBHUE  CIBCDLABS. 


MAY,  1874. 
Hon'blE  V.  H.  SCHALCH. 

No.l. 
XJnder  instructiona  &om  Government,  the  following  fonn  of 
application  is  substituted  for  the  one  now  subjoined  to  Clause  3, 
Chapter  VI,  Section  X,  page  127  of  the  Board's  Rules :— 
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Cha&ges. 

TOTAl.. 

Nbt. 

Tew. 

o 

1 

1 

1 

1 

1 

9 

1 

1 

Extract  from 
Home  De- 

.1 

i 

KUDH 

ol 

Propoiitian. 

1 

i 
1 

Ortm  of  the 
GoYL  oi  Indii. 

Gtitl.      of 
Indii. 

1 

1 

Tempor«ry. 

Home 
D»pt. 

Flnl. 
Dept 

I 

% 
t 

1 

1 

1 

i 

3 
g 

a 
a. 

i 

I 

■2 
g 

1 

1 

1 

1 

1 

6 

Rkv.  Cik. 


20  BENGAL  LAW  REPORTS.  [VOL.  XU. 

1874  No.  2. 

The  following  extract  from  a  recent  order  of  Government  is 
published  for  the  information  and  guidance  of  District  Officen  in 
charge  of  estates  under  the  management  of  the  Court  of  Wards  :— 

"  Until  further  orders,  the  surplus  cash  of and  (Wards) 

"  estates  in  general  are,  as  they  accrue,  to  be  invested  in  Govem- 
"  ment  securities,  and  not  at  all  in  the  purchase  of  additional 
"  estates." 


No.  3. 

As  it  is  desirable  to  preserve  "  Kharcha  hisabs  "  of  estates,  the 
property  of  private  individuals,  held  under  Khas  tehsil,  the 
following  addition  is  made  to  heading  Y  (b).  Class  A  in  the  Appen- 
dix to  Chapter  XIII  (page  213)  of  the  Board's  Rules  >— 

"  and  '  Kharcha  hisabs '  of  estates  the  property  of  individuals 
under  Ehas  tehsil." 


GENERAL   INDEX. 


Page 

A.BSOLUTE  ESTATE 74 

See  Armbniam  Will. 

ACQUIESCENCE       ... ...    406 

See  Pbkscriptiok. 

ACQUISITION,  SEPARATE 817,  336,  349,  352  note,  430 

See  Hindu  Law. 

ACQUITTAL  ...  ...  ...  ...  ...  App.  22 

See  Revision. 

ACT  OP  STATE--Jufnsdiction-^For/eiture-^Configcation^Circular 
Orders— 24  ^  25  Vict,  c.  67  (Indian  Councils  Act,  1861).]  The 
BtatuA  of  the  King  of  Delhi  was  that  of  a  king  recognized  by  the 
British  Government;  and  the  confiscation  of  his  territories  in  1857 
was  an  act  of  State,  and  not  an  act  done  under  color  of  any  legal 
right  of  which  a  Municipal  Court  could  take  cognizance.  His 
tenure  of  the  territories  assigned  him  by  the  Government  was  a 
tenure  merely  durante  regno,  and  no  power  was  conferred  upon 
him  of  creating  incumbrances  which  would  survive  his  deposition. 

The  word  **  confiscation  **  does  not  necessarily  import  that  the 
appropriation  is  to  be  made  as  a  penalty  for  a  crime,  nor  when 
used  in  that  sense  does  it  necessarily  imply  that  the  forfeiture 
has  accrued  upon  conviction,  but  it  may  also  be  properly  used  as 
applicable  to  appropriations  of  property  by  Government  as  an  act 
of  State. 

The    Circular    Orders,  as  to  the  liability  of  Government  for 
debts  of  rebels,  issued   by    the    Judicial  Commissioners    of  the 
Punjab,  were  not  laws  within  the  meaning  of  24  &  25  Vict.,  c.  67 
Raja    Saliqbam    o.  Thb  Secrbtabt  op  Statb  fob  India 

IN    VyOUNCIL...  •••  ...  ...  ...  ...      lOi 

■■  Resumption  —  Seizure  —  Evidence — 

Lost  Sanad."]  Where  lands  were  held  by  a  jagirdar  under  the 
sovereign  of  an  independent  State  on  a  jaidad  tenure,  i.e.,  on  a 
grant  of  land,  together  with  the  public  revenues  thereof,  on  the 
condition  of  keeping  up  a  body  of  troops  to  be  employed  when 
called  on  in  the  service  of  the  sovereign,  and  on  the  conquest  of  the 
State  by  the  East  India  Company,  the  Jagirdar  remained  in  the 
same  position  to  the  Company,  Held  that  the  resumption  of  the 
lands  by  the  Company,  and  the  seizure  of  the  arms  and  stores  apper- 
taining to  the  tenure,  on  the  death  of  the  jagirdar,  was  not  an  act 
of  State,  and  therefore  the  Municipal  Courts  had  jurisdiction  to 
entertain  a  suit  by  the  representatives  of  the  jagirdar  agdnst  the 
Government  for  the  possession  of  the  land,  and  for  the  vuue  of  the 
arms  and  stores.  This  was  so,  ulthongh,  at  the  time  of  the 
resumption,  the  Regulation  law  was  not  introduced  into  the  terri- 
tories m  which  the  jagir  was  comprised. 

Where  an  alleged  original  sanaa  was  lost,  the  Judicial  Committee, 
in  view  of  the  strict  nature  of  the  proof  required  in  cases  of 
claim  under  ancient  sanads  by  Regulations  II  of  1819,  s.  28,  and 
XIV  of  1825,  8.  3,  and  taking  all  the  circumstances  into  considera- 
tion, refused  to  consider  the  Utle  under  it  establiabed. 


\;^  GENERAL  INDEX. 

Where  the  evidence  showed  thut  the  arms  and  stores  seized  bid 
been  purchased  by  the  jagirdar  before  the  resamption,  and  there 
was  no  authority  or  evidence  to  show  that  those  who  held  by  jaidad 
were  not  enthled  to  things  so  purchased,  Held  that  the  representa- 
tives of  the  jagirdar  were  entitled  to  recover  the  value  of  the  arms 
and  stores  so  seized. 

FOEBSTBB  17.  ThB  SECmBTABT   OF  StATB  FOB  IrDIA  IH  CoUHCIL     120 

ACT — See  Bengal  Act. 


1850— IX,  8.  84  ...  ...  ...  ...  ...     87 

See  Pbomissobt  Notb  pataulb  bt  Instalmbnts. 

1865— XXVIII,  8.  2        ...  ...  ...  451 

See  Intbbbst,  Ratb  of. 

■loOo— ^iJ  ...  •••  ••#  ••«  !••  ...       vdo 

See  Mi  NOB. 


^""^"■""■""•^■"j  8.  O  •••  •••  ...  ...  ...  App.    • 

See  MiNOB,  Suit  against 

1859— Vm,  8.  2  804 

See  Kbs  Judicata. 

'f   B.    I  •••  %•*  •••  «(.  ...  Vl 


See  Pbomissobt  Notb  fatablb  bt  Instalmbnts. 


')  8.     aV  ...  ...  ...  ...  fii      vvl 


See  Rbs  Judicata. 


>,  88.  26  &  29  ...  ...  ...    443,  445  note 


See  Plaint. 


",  s.  *il  •*.  «t.  ..«  •.•  •••      w 


See  Plaint. 


*,  S.   ol  ...  •*«  •••  ...  APp.    1 


See  Attachment  befobb  Judgment. 


,  8.    1^4  «..  ...  ..i  ...  App.  Iv 


See  Pleading. 


,  s.  198  ...  •••  ...  ...  ^PP*  ^ 


See  Special  Afpbal,  Admission  of,  afteb  pbescbibbd 
Pebiod. 


*,   S.     ^UtJ  ...  ...  ...  ...  0fa        iQt 


See  Succession  Act,  b.  282. 

ss.    210,   211,  246^Execulion  of  Decree'— Claim 


by  Personal  Representative  of  Judgment-debtor — Appeal — Act 
XXIIl  of  1861,  s,  1 1'-Parties  to  SuiL'\  Where  it  was  sought  to 
execute  a  decree,  obtained  against  a  person  who  had  died  since  the 
date  of  the  decree,  by  attaching  certain  immoveable  property  in 
the  possession  of  the  personal  representative  of  the  deceased 
judgment-debtor,  and  such  personal  representative  claimed  to 
hold  the  property  not  in  her  representative  character,  but  in  her 
own  right.  Held,  that  her  claim  was  not  a  claim  under  s.  246, 
Act  YIII  of  1859,  but  that  the  case  came  under  ss.  210  and  211. 
It  was  a  matter  between  the  parties  to  the  suit  relating  to  the 
execution  of  the  decree,  and  as  such,  was,  under  s.  11,  Act  aXIII 
of  1861,  to  be  determined  by  the  Court  executing  the  decree, 
and  not  to  form  the  subject  of  a  regular  suit.  The  order  rejecting 
the  claim  was  therefore  open  to  appeal. 

AmbRBUNISSA    KhATOON    v.   AlEEB    MOZUFFBB  HOSBBIH  ChOW- 

DHBT  ...  ...  .••  ...  ...  ...       v9 
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* . 

Page 

ACT— 1.8^9-VIII,8.  240  ...  ...  ...  ...  413  note 

See  Attachm£iit  in  Ezxcution,  Alienation  pending.  ' 

— 1^ ,  8.  246 — Execution — Personal  Representative,'] 

Shurfun  Brbbr  V,  Thb  CoixBGToB  or  Sabdn     ...  66   note 

'  >   ""  1    8,    ..DU  ...  ...  .,,  ...  ,.,      oil 

See  Hindu  Law. 

-,  8.  271        ...  ...  ...  ...509,  513    note 


See  ExBcuTioN  of  Decrbb. 

.,  8.  281— "5ai  Faith''— 'Arrest  in    Execution  of 


Decree — Application  for  Discharge."} 

BnTLBR  17.  Llotd        ...  ...  ...  ...  App,  12 

',  88.  312  &  318  ..  ...  ...  266,  267  note 


See  Abbitbation,  Rrfebencb  to. 

,  88.  319  &  326  ...  ...  ...  App.  13^ 

See  Abbitbation. 

•,  88.  324  &  325  ...  ...  ...  ...       4a 


See  Abbitbation. 


,  8.  825         ...  „.  ...  ...  <^PP*  ^^ 

See  Abbitbation. 

>.  88.  372,  387  ...  ...  ...  ...     261 


See  Special  Appeal. 


■""^^■^""j    8*    ijO  §  ...  • ..  ...  ...  0..       ££'tk 

See  Special  Appeal. 

,  X,  8.  23,  cl.  5,  &  8.  78     ...  ...  ...  ...     439 

See  Lba8r,  Suit  for  Cancellation  of. 


,  8.  105  ...  ...      485  note,  487  note,  492  note 

See  Undeb-Tenubb,  Sale  of. 

>,  88.  105  h  106  ...  ...  ...  484,  489  note 


See  Undbb-Tbnube,  Sale  of. 

-,  88.  105  &  108  to  110     ...  ...  ...  488  note 


See  Umdbb-Tbnubb,  Sale  op. 

-— Xr,    8.   5 — Attachment— Revenue    Sale  J]      Act    XI   of 

1859  i8,  to.  a  great  extent,  a  remedial  Act  passed  for  the  benefit  of 
the  subject,  and  in  order  to  relax  the  stringency  of  fermer  Statutes, 
whereby  the  Crown  was  empowered  to  sell  estates  for  non-payment 
of  revenue.' 

S.  5  of  tho  said  Act  applies  to  estates  which  are  under  attach- 
ment issued  under  Act  Vlirof  1859,  and  which  are  in  the  hands 
of  a  manager  appointed  on  the  application  of  the  judgment-debt(»r 
for  the  purpose  of  liquidating  the  debts.  Such  attachments  are 
not  superseded  by  the  appointment  of  such  manager. 

The  words  "  airears  of  estates  under  Attachment  **  apply  to  cases 
where  a  portion  only  of  an  estate  is  under  attachment,  as  well  as 
to  cases  in  which  the  whole  estate  has  been  attached. 

BuNWARi  Lall  Sahu  v.  Mohabib  Pbbsad  Singh  ...    297 

— XIV,  8.  1,  cl.  13  ...  ...  ...  ...  349;  219 

See  Hindu  Law.     See  Limitation. 

-•'•  ■    •  .    8.  -JSj  «..  ...  ••.  •••  a..       OUv 


See  Execution  of  Decbbb. 

Proceeding  to    enforce    Decree — Receipt  of 


Sale  Proceeds — Onus  Probandi."] 

GuNGA    BisBEN    Chand    V.    Maharaja    Dhiraj    Mabtab 
Cbamd  Babadur      ...  ...  ...  ...         506     note 
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ACT— 1860-*-XLIII  ...  •••  ...  -m  ...  ••.   IM 

8bb  Spbcial  Affbax*. 

See  Special  Afpbal. 

1861— XXin    ...  ...  ...  ...  ...  208  note 

See  ExBcuTioif  of  Dbckes,   Suit   for   Tbbsfaas  com- 
mitted ni. 

.,  8.  11  ...  ...       65,  201,  208  note,  207  note 


See  Act  YIII  of  1859,  8s.  210,  211,  &  246.    See  Ezecc< 
TiON  OF  Decree,  Sdit  for  Profbrtt  taken  in. 


',    8<  Jtl  ...  ...  ...  •••  •*.      3E0& 


See  Sfbcial  Affeai.. 

"•^■•^■■■,  88.  */  ol  ^A  ...  .■•                 •••                 •..                 .»•     X— * 

See  Special  Appeal. 

-,  8.  37           ...  ...            ...            ...  266,  267DOte 


See  Arbitration,  Rbfbbbncb  to. 

—  1864— XXVI,  8.  7  •••  ...  ..  ...  ...     ok 

See  Reference  bt  Small  Causb  Court. 

"1865— X.     See  Succession  Act. 

^1866— XX,  8. 36  ...  ...  ...  ...  492  note 

Set  Undeb-Tbnubb,  Sale  of. 

-1870— Vn.     See  Coubt  Fees  Act. 

j\.L  V  ...  ...  ...  •••  ..•  ...       WW 

See  Plaint. 

-1871— IX,  8.  1,  &  Sched.  II,  No.  167         ...  ...  App.  9 

See  Limitation. 

^1872—1.     See  Evidence  Act. 

^  IX,  8.  108,  Excep.  1  ...  ...  ...  .,.     42 

See  Cohtbact  Act. 


-X.     See  Cbiminal  Pbocedube  Code. 


ADMINISTRATOR  ...  ...  287 

See  Succession  Act,  s.  282. 

ADOPTION...  ...  ...  ...  ...  ...  App.  2 

See  MiNOB,  Suit  against. 

ADVERSE  POSSESSION        ...  ...  274,  282  note,  283  note 

See  Limitation. 

AGENT,  ADOPTION  OP  ACT  OP 360 

See  Goods  Sold  and  Deltvebbd,  Action  fob. 

,  UNAUTHORIZED,  DELIVERY  BY,  AND  PAYMENT 

J.  v/  .*•  ...  *•■  *••  ...  *•.  •••        VvV 

See  Goods  Sold  and  Delivered,  Action  fob. 

AGREEMENT  TO  REFER  TO  ARBITRATION         ...  App.  13 

See  Abbitbation. 

AIR  AND  LIGHT 406 

See  Pbbscbiption. 

ALIENATION  430 

See  Hindu  Law. 

BY  PATHER  ...  90,  100 


See  Hindu  Law. 
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P«go 
ALIENATION   PENDING   ATTACHMENT    IN    EXECUTION    411 

418  uote,  414  uote 
See  Attachmbrt. 

ANCESTRAL  PROPERTY 90,  100,  373;  304 

tSee  Hindu  Law.     See  Res  Judicata. 

APPEAL        ...  ...  ...  ...  ...  65;  App.  10;  48 

See  Act  VIII  or  1859,  ss.  210,  211,  246.     See  Arbi- 
tration.    See  Award. 


.,  OBJECTION  ON 201 

See  Reyurub  Salb. 

Regulations  V  of  1812,  «.  26,  and  V  of  1827,  s.  Z— Order 
for  Attachment  and  Manager  A  No  appeal  lies  to  the  High  Court 
from  an  order  passed  by  a  District  Judge,  issuing  a  precept  to  tfie 
Collector  to  hold  an  estate  in  attachment,  and  to  appoint  a  man- 
ager under  s.  26,  Regulation  Y  of  1812,  and  s.  3,  Regulation  V 
of  1827. 

In  the  matter  of  the  Petition   or   the   Collector  or 
Fubrbbdporb  ...  ...  ...  ...  ...     366 

TO  PRIVY  COUNCIL         107 

See  Special  Appeal. 

APPELLATE  COURT,  POWERS  OP  266,  267  note 

See  Arbitration,  RBrBRBNCB  to. 

APPOINTMENT  BY  WILL  App.  21 

See  Court  Fbes  Act,  Sched.  I,  No.  11. 

ARBITRATION— il^cemeif/  to  refer—Refusal  of  Arbitrator  to  act— 
Act  VIII  of  1859,  ««.  319  &  326.]  Where  parties  had  executed 
a  deed,  agreeing  to  refer  all  matters  in  dispute  to  the  arbitration  of 
three  persons,  and  one  of  the  arbitrator  refused  to  continue  to 
act,  and  the  other  two  consequently  refused  to  proceed  with  the 
reference,  the  Court  refused  to  order  the  agreement  to  be  filed  in 
Court 
/     Brooks  v.  Surdial      ...  ...  ...  ...  App.  \% 


•Award,  Judgment  according  to ^ Act  VIII  of  1859, 


ss,  324  ^  325 — Appeal"]  A  suit  in  the  MunsiPs  Court  was,  after 
issues  bad  been  settled  and  evidence  on  such  issues  adduced  bj 
both  parties,  referred  by  consent  of  parties  to  arbitration.  The 
arbitrator  made  his  award,  and  on  the  next  day  an  order  was 
recorded  by  the  Munsif  that  the  parties  were  to  file  their  objec- 
tions to  the  award  in  one  day,  notwithstanding  that  s.  324,  Act 
VIII  of  1859,  allows  the  parties  ten  days  for  sucn  purpose.  The 
plaintiffs,  in  accordance  with  that  order,  filed  a  petition  of  objec- 
tion to  the  award,  and  an  order  was  endorsed  by  the  Munsif  on 
this  petition,  that  it  should  be  laid  before  the  Court  with  the  papers 
of  the  arbitrator.  The  Munsif  then  gave  his  judgment  in  whicn  he 
went  into  the  evidence,  and,  overruling  the  objection  of  the  plaint- 
i£[s,  gave  a  decision  on  the  merits,  which  decision  was  in  accord- 
ance with  the  award : 

Held,  that  such  judgment,  thouprh  in  accordance  with  the  award, 
was  not  final  under  s.  325  of  Act  VIII  of  1859,  but  was  open  to 
appeal. 

In  order  to  make  it  final,  it  should  appear  that  all  the  proceed- 
ings have  been  regular,  and  the  directions  of  Act  VIII  of  1859 
complied  with. 

GuKGA  Naraiiv  Ghose  •;.  Ram  Cuand  Boss  ...  •..    48 
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ARBITRATION— iltoor^  Judgment  according  th^Aei  VJIIof  1859, 
s,  S^S'^  Appeal^ 

CHASJBB        ...  ...  ...  ...  ...  Appt       10 


-,  REFERENCE  TO-^Powers  of  AppeUaU  Courts 


Act  Vin  0/1859,  M.  312  ^  SlS—^c/ X*///o/ 1861,  «.  87.] 
An  Appellate  Court  has  no  power,  even  by  consent  of  parties,  to 
refer  a  case  to  arbitration  under  the  arbitration  sections  of 
Act  Vm  of  1 859,  which  apply  only  to  Courts  of  original  jorii- 
diction ;  nor  is  such  power  conferred  on  an  Appellate  Court  by 
B.  37,  Act  XXIII  of  1861. 

JuoBssuB  Dbt  9.  Kbitabtho  Moteb  Dossbb  ...  ...    166 


Delay  in  making  Award."] 

RussooL  BiBBB  9.  Shbikh  Jar  Ali  Chowdhrt        ...  267  note 

ARBITRATOR  REFUSING  TO  ACT  App.  IS 

See  Arbitratior. 

ARMENIAN  WILL—  Construction  —  Deoise  —  Absolute  Estate^ 
Estate  for  Life.']  An  Armenian  by  his  will  in  the  Bencrali  lan- 
guage made  a  gift  to  his  son  in  the  following  terms : — **•  I  bequeath 
to  A  as  salamati  my  talooks  (which  he  named)  and  Rs.  6,000  in 
cash.  He  shall  enioy  the  profits  of  the  aforesaid  talooks.  On  bis 
demise  his  sons  shall  set.  The  mooktears  shall  make  over  to  the 
satisfaction  of  il.**  Held^  that  the  will  was  to  be  construed  accord- 
ing to  equity  and  good  conscience,  and  not  according  to  English 
law.  The  rule  applicable  was  that,  unless  a  contrary  intention 
appeared,  the  estate  given  was  an  absolute  one.  A  took  an  abso- 
lute estate  under  the  devise. 

Brouqhton  o.  Pogosb  ...  ...  ...  ...  ...     74 

ARREST  IN  EXECUTION  OF  DECREE       App.  12 

See  Act  VIII  op  1859,  s.  281. 

ATTACHMENT        297 

See  Act  XI  op  1 859,  s.  5. 


BEFORE   JUDGMENT  —  PrioHty    of    Official 


Assignee— Act  VIII  of  1859,  s.  Si—Insolvent  Act  (11  j-  12  Fid., 
c.  2\\ss.7  Sr  49] 

Bank  OP  Bengal  v.  Newton      ...  ...  •••  App.  1 

BY  MORTGAGEE 509,  513  note 


See  Execution  o^  Decreb. 


IN  EXECUTION,  ALIENATION  PENDING] 

Certain  property  was  attached  in  execution  of  a  decree,  and  while 
the  attachment  wos  in  force  pottas  were  prnnted  to  certain  persons 
by  the  judgment-debtors.  Twelve  years  after  the  attachment,  no 
further  steps  havincr  been  taken  in  tlie  matter,  the  execution  case 
was  struck  off  the  file,  and  tlie  property  was  afterwards  mortgaj^ed 
by  the  judjiment-debtors  to  R.  Subsequently  a  fresh  attachment 
was  issued  at  the  instance  of  the  heirs  of  the  former  attaching- 
creditor,  under  which  the  property  was  put  up  for  sale  subject  to 
i?'*  mortjjase,  and  R  herself  became  the  pnrchaser.  In  a  suit  by 
R  to  set  aside  the  pottas  granted  during;  the  continuance  of  the 
first  attachment, — Held  that  the  prohibition  a<rainst  alienation  of 
property  under  attachment  avoids  such  alienation  only  as  against 
the  execution-creditor  or  persons  entitled  to  claim  under  him. 
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A  conveyADce  executeil  by  the  judgment-debtor  afler  an  attacb- 
nient  bns  been  removed,  and  before  a  fresb  attnchment  is  issued, 
is  valid,  though  the  second  attachment  is  under  the  same  execution 
as  the  first. 

Quaere. — Whether  an  alienation  of  property  under  attachment 
void  as  against  the  execution -creditor  becomes  valid  by  relation 
when  the  attachment  is  removed  ? 

Semhle.— It  may  be  presumed  that  an  execution  long  neglected, 
and  finally  struck  ofl^  has  ceased  to  be  operative,  and  in  that  case 
a  judgment-creditor*s  title  will  only  date  from  any  subsequent 
attiEichment' which  hemay  obtain. 

PUDDOMONBB  DoSSEBt;.  Hot  MUTHOOaANATHCBOWDHST         ...      411 

ATTACHMENT  IN  EXECUTION,  ALIENATION  PENDING  ] 

MaHAHAJA.    DhIRAJ    MaHATAB    ChAHD    BaHADDB    9.   SOBNO- 

MOTBB  DossEB  ...  ...  ...  ...  414note 


Act  VI IT  of  1 859,  «.  240.] 

Kamchabak  Lal  v.  Jhatu  Sahu  ...  ...  413  note 

.,  ORDER  FOR  366 


See  Appeal. 

ATTORNEY'S  LIEN  FOR  COSTS     ...  .^  110 

See  Costs. 

AWARD,  DELAY  I3f  MAKING  267  note 

See  Abbitbation,  Rbfbbbmcb  to. 


^  JUDGMENT  ACCORDING  TO        48,  App.  10 

See  Abbitbation. 

"BAD  FAITH"        ...  ..  ...  Appi  12 

See  Act  VIII  of  1859,  s.  281. 

BENGAL  ACT  y III  OF  1865,  8.  6      484 

See  Urdbr-Tenube,  Sale  op. 

^  88.  6  &  13  ...  ...    '       489  note 

See  Undbb-Tenubb,  Sale  of. 

BREACH  OF  CONDITION I 

See  Will. 

CANCELLATION  OF  LEASE,  SUIT  FOR 439 

See  Lease. 

CAUSE  OF  ACTION  370;  37  ;  304 

'  See  Co-Shabbbs.    See  Pbomissobt  Note  payable  by 

Instalments.    See  Res  Judicata. 

CERTIFICATE  App.  2 

See  MiNOB,  Suit  against. 

CESSER,  PROVISO  FOR       I 

See  Will. 

CIRCULAR  ORDERS  OF  PANJAB  JUDICIAL  COMMISSIONER    167 
See  Act  op  State. 

COLLUSION  ...  ...  ...  ...  110 

See  Costs,  Attobnby^s  Lien  fob. 

COMMISSION,  CHARGE  BY  JUDICIAL  OFFICER  FOR  EXE- 

CUTING  ...  ...  ...  ...  ...  App.  4 

See  Taxation. 

COMPROMISE  BY  PARTIES  110 

See  Costs,  Attobnbt's  Libr  fob. 
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CONDITION 

See  Wii^L. 

CONDITIONAL  LIMITATION 
Hee  Will. 

CONFISCATION       

See  Act  of  Statb. 

CONTRACT  

See  Intbesst,  Rati  of. 


^ 

•••                        •••                        ••• 

...     I 

«•«                        •*•                         ■•• 

...      1 

•••                       ••■                       •■• 

...   167 

...451,  456  note,  457  note,  473  sote 

.  ACT  (IX  OF  1872)  451 

See  Intbbbst,  Ratb  of. 

108,  Excep.   1 — Posseseum    of 


Goods  by  Person  other  than  Oumer — title  conveyed  by  Vendor  to 
Vendee.}  The  plaintiff  let  to  Z>  a  piano  on  hire  on  Uie  following 
tenns : — **  At  Rs.  30  per  month ;  if  duly  paid  for  and  kept  three 
years,  shall  then  become  the  property  ot  hirer,*'  These  terms 
were  embodied  in  a  voucher  which  was  signed  by  D.  The 
monthly  hire  was  not  regularly  paid,  and  the  p&intiff  sued  for  and 
obtained  a  decree  for  a  portion  of  the  hire  up  to  Mar  1873. 
Subsequently,  in  that  month,  I)  sold  the  piano  to  the  derendant, 
who  obtained  delivery  of  it  in  June.  In  a  suit  by  the  plaintiff  in 
trover  fur  conversion  of  the  piano,  the  Judge  found  that  the 
defendant  acted  in  good  faith. 

Held,  that  the  possession  acquired  by  D  was  not  possession  hj 
consent  of  the  owner  within  the  meaning  of  s.  108  of  Act  IX 
of  1872,  excep.  1,  and  that  he  did  not  by  sale  to  the  defendant 
transfer  the  ownership  in  the  piano  to  him.  Excep.  1  of  s.  108 
does  not  apply  where  there  is  only  a  qualified  possession,  such  as  a 
hirer  of  goods  has,  or  where  the  possession  is  for  a  specific  purpose. 
Gbbenwood  v.  Holquettb  ...  •••  ...  ...     42 

CONVEYANCE,  PARTIES  TO  App.  7 

See  MoBTQAGOB. 

CONVICTION— ///<?^aZ  Sentence^ Fine.'] 

In  thb  mattbb  of  thb  Chaibm an  of  thb  Municipal  Com- 
mission bbs  fob  the  Sdbubbs  of  Calcutta  v.  Anbesood- 
DE.^N  Meah  ...  ...  ...  ...  App.  2 

COPY  OF   JUDGMENT,  DELAY   IN    FURNISHING  App.  S 

See  Special  Appeal,  Admission  of  afteb  pbescbibbd 
Pebiod. 

CO-SHARERS— 5mi7  by  one,  for  separate  Share  of  Rent—Parties— 
Landlord  and  Tenant.  ] 

Indbohonbe  Bubmonre  v.  Suboopchundrb  Paul   ...  291  note 

HuBKisHOB  Das  Bhoota  v.  Joooul  Kishob  Saba  Rot       293  note 


Enhancement  —  Specification    of   Ldnd    in 


Plaint. 

Bhtbub  Mundul  r.  Gungabam  Bonnbbjbe  ...  290  note 


Objection  taken  for  first  Time  on   Special 


Appeal."] 

Nanoo  Rot  v.  Jhoomuck  Loll  Doss        ...  ...  292  note 


.]     One  of  three  co-sharers  of  certain  property,  the  rent  of 

which  was  paid  by  the  tenant  to  a  person  acting  as  agent  of  the 
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co»sharers,  from  w]iom  they  received  it  in  proportion  to  their  re- 
spective shares,  brought  a  suit  against  the  tenant  for  her  share  of 
the  rent  of  which  she  alleged  her  co-sharers  were  colluding  with  the 
tenant  to  deprive  her.  To  this  suit  she  made  her  co-sharers  defend- 
ants. The  defendants  alleged  tliat  she  had  not  received,  and  was 
not  entitled  to  receive,  the  rent  from  the  tenant,  but  the  lower 
Courts  found  these  facts  in  her  favor,  and  gave  faer  a  decree.  It 
was  objected  on  special  appeal  that  the  suit  would  not  lie,  inasmuch 
as  the  plaintiff  being  one  of  several  co-sharers  was  not  competent 
to  sue  alone  for  her  share  of  the  rent.  HM^  that,  under  the 
circumstances,  and  the  co-sharers  having  been  made  defendants, 
the  suit  was  maintainable. 

DooRGA  Churn  Surma  v.  Jampa  Dassbb  ...  ...  ...    289 

)0-SIIAREIlS — Suit  hy  one  to  set  aside  Rent  Sale — Cause  of  Action--^ 
Valuation — Jurisdiction — FartiesJ^  Where  a  patni  talook,  belong- 
ing to  several  co-sharers,  each  of  whom  collected  his  own  share  of 
rent  from  the  mehal,  was  sold  for  arrears  of  rent,  and  one  of  the 
co-sharers  brought  a  suit  in  the  Munsirs  Court  to  recover  pos- 
session of  his  share  bj  setting  aside  the  sale,  and  valued  his  suit 
according  to  his  share,  making  the  other  co-sharers  defendants, — 
Held  that  the  suit  could  not  be  maintained  in  that  form.  The 
cause  of  action  was  the  sale  of  the  whole  estate,  and  the  suit 
should  have  been  framed  and  valued  accordingly,  and  brought  in  a 
Court  in  which  the  rights  of  all  the  parties  interested  in  setting 
aside  the  sale  might  have  been  declared  in  one  suit. 

Unnoda  Pbbsad  Rot  v,  Ebski»b  ...  ,..  ...     370 

Unauthorized  Alteration  of  Joint  Property  by  oi/Le  of 

several."] 

DWARKANATH  BhOOTBA  O.    GoOPRENATH  BhOOTEA    ...  189    note 

HoLLOWAT  V,  Sheikh  Wahed  Ali  ...  ...  191   note 


Injunction."]     One    of  several    co-sharers  of  joint  un- 


divided property  has  no  right  to  erect  a  building  on  land  which 
forms  a  portion  of  such  property,  so  as  to  materially  alter  the  con- 
dition thereof,  without  the  consent  of  his  co-sharers. 

Sheopersad  Singh  v.  Lrbla  Singh  ...  ...  ...     188 


'.]  One  of  several  co-sharers  of  joint  undivided 
property  has  no  right  to  take  exclusive  possession  and  alter  the 
condition  of  any  portion  of  the  joint  property  without  the  consent 
of  his  co-sharers,  and  the  Court  will  grant  an  injunction  to  re- 
strain him  from  doing  so. 

Stalkartt  v.  Gopal  Pandat     ...  ...  ...  ...     197 

K)STS,  ATTORNEY'S  LIEN  FOR— CompromtM  hy  Parties-^Col- 
lusion.]  Where  the  parties  to  a  suit  came  to  a  compromise  between 
themselves  without  the  knowledge  of  the  plain tiS'^s  attorney,  when 
the  suit  was  at  such  a  stage  that  it  did  not  appear  that  the  plaintiff 
was  entitled  to  recover  anything,  and  there  was  no  proof  that  he 
was  to  receive  anything  from  the  defendant  on  the  compromise,  or 
that  the  compromise  was  not  a  bona  fide  one, — Heldt  the  plaintiflTs 
attorney  was  not  entitled  to  have  the  compromise  set  aside  on  the 
ground  that  he  might  thereby  be  deprived  of  his  costs. 

A  clear  case  of  fraud  and  collusion  must  be  made  out  to  entitle 
the  attorney  to  the  interference  of  the  Court. 

Ramnath  DUTT  V.  M^tunqinbx  DossBB  ...  •..  .,.     110 

X)UNSEL*S  FEES     ...  A  pp.  4 

See  Taxatior. 
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COURT   FEES  ACT    (VII    of   1870),   as.  6  &   IQ-^Vabuttion  cf 
Suit — Jurisdiction.] 

Jebbraj  SiNO  o.  Indbrjbet  Mahtoon      ...  ...  115  note 


-.]     For  the  purpose  of  determining:  the  qnestion  of 


jurisdiction,  the  valuation  of  a  suit  should  be  computed  accordii^ 
to  the  market-value  of  the  subject-matter  of  the  suit,  and  not  by 
the  special  rules  applicable  to  valuation  laid  down  in  Act  YII 
of  1870. 

Nanhoon  Singh  v.  Totahbi  Singh  ...  ...  ..i   113 

,  SCHED.  I,  No.  11— ^/jpow/- 


ment  by  WillJ]  Where  a  person  having  a  life-interest  in  a  fund 
with  a  general  and  absolute  power  of  appointment  thereover 
exercises  such  power  by  will,  no  ad  valorem  fee  ia  payable  in 
respect  of  such  fund  under  the  Court  Fees  Act. 

In  thb  Goods  of  Julia  Obam     ...  ...  ...  App.  SI 

CRIMINAL   PROCEDURE  CODE  (ACT  X  OF  1872),  a.  249- 
JSvidence  given  before  the  CommiUing  Officer,'] 

The  Quben  v,  Amanulla  ...  ...  ...  App.  U 


-,  as.    283, 


286,  294  &  297         ...  ...  ...  ...  ...  ...    249 

See  Revision. 


',    88.    296 


6C  ^\j t  .•  •••  ...  .••  •••  •••  App.  ^ 

See  Revision. 

. ,  8. 297, 258  note 


See  Revision, 

C/UolOIVl        ...  ...  ...  •••  ...  ...  •  ■•    o«fD 

See  Hindu  Law. 

DAMAGES,  LIQUIDATED ...  ...  473  note 

See  Interest,  Rate  of. 

DECLARATORY  DECREE App.  2;  53 

See  Minor,  Suit  against.     See  Res  Judicata. 
DECREE.      See  Execution. 

,  PROCEEDING  TO  ENFORCE  506  note;  500 

See  Act  XIV  op  1859,  s.  20.     See  Execution  of  Dcc&fiB. 

,  SATISFACTION  OF  ...  287 

See  Succession  Act,  s.  282. 

DEED  OF  GIFT        ...    433 

See  Res  Judicata. 

,  PROOF  OF  EXECUTION  OF App.  18 

^S'^^  Evidence  Act,   bs.  60  &  67. 

DELIVERY  BY  UNAUTHORIZED  AGENT 360 

See  Goods  Sold  and  Delivered,  Action  for. 

DERIVATIVE  EXECJJTOR-- Succession  Act  {X  of  1 865).]  Under 
the  Indian  Succession  Act,  the  executor  of  an  executor  is  not 
derivative  executor  of  the  original  testator,  even  though  such 
testator  died  before  1 866. 

DrSouza  v.  The  Secretary  of  State  for  India  ...  ...    4-3 

DEVISE        74 

See  Armenian  Will. 

DISCHARGE,  APPLICATION  FOR        App.  12 

See  Act  VIII  of  185}),  s.  281. 
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ENHANCEMENT  OF  RENT  290  note;  53 

See  Co-SuABEBs.    See  Res  Judicata. 

— — ^— — — —    RyoH    Kadimi   Tenure — Potta^    Ac' 

ceptance  of -^Regulation  VIII  of  1793,  «.  51 — Regulation  V  of 
1812,  ».  10 — Service  of  Notice  of  Enhancement — Landlord  and 
TenantJ]  Where  a  zemindar,  a  purchaser  from  a  mortgagee,  sued 
to  enhance  the  rent  of  lands  (part  of  the  purchased  zemindari) 
held  on  a  ryoH  kadimi  tenure,  which  had  existed  more  than 
twelve  years  before  the  decennial  settlement,  but  the  holder 
of  which  had  subsequently  accepted  a  potta  from  the  zemindar, — 
Held,  the  acceptance  of  such  potta  did  not  debar  the  tenant  from 
the  right  of  exemption  from  ennancement  to  which  he  was  entitled 
by  reason  of  the  nature  of  his  tenure.  Such  a  potta  may  be 
confirmatory  only,  and  is  not  inconsistent  with  the  presumption 
that  a  prior  title  existed. 

Semble. — A  claim  to  exempt  a  tenure  from  enhancement,  on  the 
ground  that  it  is  a  ryoti  kadimi  tenure,  does  not  fall  within 
Regulation  VIII  of  1793,  s.  51. 

Where  substituted  service  is  resorted  to  under  Regulation  V  of 
1812,  s.  10,  the  Courts  should  take  care  to  be  first  satisfied  that 
the  person  who  ought  to  be  served  personally  is  keeping  out  of  the 
way. 

RaMCHUNDBB  DuTT  V,  JUGHESCHUNDBB  DUTT  ...  ...      229 

iST ATE  FOR  LIFE 74 

See  Armenian  Will. 

IVIDENCE 120;  317, 396 

See  Act  or  State.     See  Hindu  Law. 

IVIDENCE  ACT  (I  OF  1872),  ss.  60  &  Ql-^Proof  of  Execution  of 
Deed.} 

Neel  Eanto  Pandit  o.  Jugoobundhoo  Guosb.      ...  App.  18 

GIVEN  BEFORE  COMMITTING  OFFICER  App.  15 

See  Criminal  Phocbdubb  Code,  s.  249. 

IXECUTION  OF  DECllEE  65;  66  note;  App.  9 

See  Act  VIII  of  1859,  ss.  210,  211,  246.     See  Act  VIII 
OF  1859,  8.  246.     See  Limitation. 

,     ALIENATION     PENDING    AT- 
TACHMENT IN 411,  413  note,  414  note 

See  Attachment. 

ARREST   IN        ...  ...  App.  12 


See  Act  VIII  of  1859,  s.  281. 

Attachment  by  Mortgagee — Act  VIII  of 


1859,  *.  271.] 

Sheikh  Fakbeb  Bux  v.  Chutturdareb  Chowdbt  ...        513  note 


■  .]     Pendinjj  a  suit  against  A  and   N  upon  a  bill  of 

exchange,  A  deposited  with  the  plaintiff  as  security  for  the  amount 
due  upou  the  bill  the  title  deeds  of  property  belonging  jointly  to 
N  and  himself.  The  plaintiff  subsequently  got  a  decree  for  the 
amount  due  upon  the  bill.  Thereafter  one  i9,  in  execution  of  a 
decree  ngninst  A  and  N,  attached  certain  property  of  theirs, 
including  the  mortgaged  property,  and  caused  it  to  be  sold  ;  and 
the  surplus  sale  proceeds,  after  satisfaction  of  S's  decree,  were 
paid  into  Court  to  the  credit  of  his  suit.  Intermediately  between 
this  attachment  and  sale,  the  plaintiff  also  attached  under  his 
decree  on  the  bill  of  exchange  the  mortgaged  and  other  property 
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of  A  and  iV,  and  after  the  plaiatai!*8  attaobment  N  ratified  the 
equitable  murto:age  made  hj  A,  The  sale  under  SPs  attachment 
having  taken  place,  the  plaintiff  sued  A  and  N  and  the  purchasers 
at  such  sale  of  the  mortgaged  property  for  foreclosure  or  sale 
thereof,  and  obtained  a  decree  dedarinji^  that  he  had  a  good 
equitable  mortgage  of  A*8  share  in  the  joint  property,  and  for  an 
account  and  sale  iu  default  of  payment;  and  the  plaintiff subse- 
queiitly,  on  26th  May  1 873,  got  an  order  under  his  decree  upon  the 
bill  of  exchange  for  payment  to  him  of  the  surplus  sale  proceeds 
lodged  in  Court  to  the  credit  of  Sa  suit,  and  for  sale  of  certain  of 
the  properties,  other  than  the  mortgaged  property,  which  he  had 
attached.  Under  this  order  the  money  was  paid  out  to  the 
plaintiff,  and  the  properties  were  advertized  for  sale.  Macpher- 
son,  J.,  having  on  an  application  by  A^  set  aside  this  order,  and 
directed  that  tue  plaintiff  should  refund  into  Court  the  money  paid 
out  to  him,  and  that  the  sale  should  be  stayed,  the  Court  on 
appeal  refused  to  set  aside  the  order  of  the  26ih  May,  but  made 
the  plaintiff  undertake  to  pay  intx>  Court  the  mortgage- money  with 
interest  if  the  same  should  be  received  by  him  from  Uie  defendants 
in  the  mortgage  suit. 

Thb  Bank  op  Bengal  v.  Nundolaix  Doss  ...  ...    ^ 

EXECUTION  OF    DECREE— Join*  and  Several  Liability -Limi- 
tation— Proceeding    to    enforce     Decree — Act    XIV    of   1859, 
s.  20.]     On  29th  November  1861,  A  obtained  a  decree  against  B^ 
Cy  D,  and  others  in   the  following  terms : — that   **  the  suit  be 
decreed   with  mesne  profits  as  far  as  they  can  be  ascertained  to  be 
charged  upon  all  the  defendants  jointly   and   severally  ;  the  costs 
of  the   plaintiff  to  be   paid  by   the  defendants,   and  each  of  the 
defendants   to   pay  his   or  her  own  costs."     On  6th  October  1866, 
C  instituted   a  suit  against  A  to  have  the  sale  of  certain  mauzas, 
which  had  taken  place  in  execution  of  A's  decree,  set  aside.     This 
suit  was  decided  by  the  High  Court  in  favor  of  C,  and  the  decision 
was  confirmed  by  the  Privy  Council  on  14th   June    1872.     In   the 
meanwhile  A  proceeded  to  execute  his  decree   as   against    B  and 
D  ;  D   objected  ;  the  lower  Court  allowed  her  objections,  and  the 
High  Court  on  appeal,  on  12th  December  1866,  affirmed  that  deci- 
sion.    The  lower  Court  allowed  A  to  proceed  to  execute  his  decree 
ns  against  B,  and  on  2nd  June  1 866,    certain   property   belonging 
to  B  was   sold  in   execution   of  A^8  decree  and  purchased  by  A. 
On  8th  August   1866,   the   Court  duly   confirmed   the   sale,  and 
ordered   the   suit   to  be  struck  off  the  file.     On  5th  July  1869,  i4, 
stating  that  there  was  still  a  sum  of  money  due  to   him  under  the 
decree   of  29th    November  1861,  made  an  application  praying  that 
the  suit  might  be  restored  to  the  file,  and  that  the   rights   of  B  in 
certain   property   might  be   put  up  for  sale.     Upon  a  remand  the 
lower  Court  refused  to  grant  JVs  application  on  the  ground  that 
it  was  barred  by  limitation. 

Held^  that  A^s  application  was  not  barred,  inasmuch  as  the  con- 
firmation of  the  sale  by  the  Court  on  8th  August  1866  was  a  pro- 
ceeding within  the  meaning  of  s.  20,  Act  XIV  of  1859,  and 
sufficient  to  keep  A^s  decree  m  force. 

Held  also  that  A^s  decree  being  a  joint  one,  he  was  entitled  to 
cj^ecute  it  against  any  of  the  defendants  he  might  select. 

Chowdby  Sheikh  Wahed  Ali  ».  Mullick   Enayet   Hosseis 

An  500 


Process  against  one  of  joint  Judgment- 


debtors.'] 

Skkenath  Ghose  v.  Sahih  Ram  Roy  ...  504  noU? 
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EXECUTION  OF  DECREE,  SUIT  FOR  PROPERTY  TAKEN 
IN'-'Righi  of  Action^Act  XXIII  of  1861,  *.  11.]  Where  a 
party  who  has  obtained  a  decree  for  knd  takes  possession  by  his 
own  act,  and  not  by  the  act  of  the  officer  of  Court,  of  more  land 
than  the  decree  gives  him,  Held^  that  a  suit  will  lie  to  recover 
back  possession  of  any  land  taken  tn  excess  of  the  decree. 

MuDHUN  MoHUN  SiNGH  V.  Kantbb  Doss  Chuckebbuttt      ...     201 


•]• 


JoGENDBo  Nabain  Coomar  o.  Ranbe  Scrnomoteb  ...        203    note 

Kaneb  Sobot  Sookdbt  Dabsb  o.   Onwab  Pebsad  Nabain 
Roy         ...  •••  ...  ...  ...  •,.  207  note 


..  SUIT  FOR  TRESPASS  COMMIT- 


TED  m—Bightof  Action—Act  XXIII  of  1861,  «.  11.] 

Rot  Rash  Beuabt  Lal  9.  Bibee  Wajan  ...  ...  208  note 

EXECUTOR...  ...  ...  ...  ...  ...  423 ;  287 

See  Debivative  Ezecctob.     See  Succession  Act,  s.  282. 

FEES  OF  COUNSEL  App.  4 

See  Taxation. 

FINE  ...  ...  ...  ...  ...  ...  App.  2 

See  Conviction 

FORFEITURE  ,..  ...  ...  ...  ...  167;  439 

See  Act  OF  State.    See  Lease,  Suit  fob  Cancellation  of. 

FRAUD         ...  ...  ...  ...  ...  433;  492  note 

See  Res  Judicata.    See  Undeb-Tenubb,  Sale  of. 

GIFT,  DEED  OF        ...  ..  .  ...  ...  ...  ...    433 

See  Res  Judicata  ^ 

GOODS  SOLD  AND  DELIVERED,  ACTION  YOK— Principal  and 
Agent — Adoption  of  Agent" s  Act — Delivery  6y,  and  payment  to^ 
unauthorized  AgentJ]  The  defendant,  through  a  broker,  pur- 
chased from  the  plaintiffs  certain  goods,  to  be  paid  for  by  cash  on 
delivery,  and  before  removal.  Both  the  defendant  and  his  broker 
'  knew  I  hat  the  plaintiffs  had  a  separate  cash  office  where  payments 
for  goods  of  the  description  purchased  were  usually  made,  and 
the  broker  knew  that  the  delivery  clerk,  whose  duty  it  was  to 
deliver  the  goods,  had  no  authority  to  do  so  without  a  special 
order  from  the  plaintiffs.  A  portion  of  the  goods  was  paid  for  at 
the  cash  office,  and  delivery  thereof  obtained  from  the  delivery 
clerk  in  the  usual  way.  For  the  remainder  of  the  goods,  the 
broker,  on  behalf  but  without  the  knowledge,  of  the  defendant, 
paid  the  delivery  clerk  and  obtained  delivery  from  him  of  the 
goods  without  any  order  for  delivery  having  been  given  by  the 
plaintiffi).  The  plaintiffs,  a  year  subsequently,  discovered  that  the 
delivery  clerk  had  embezzled  the  money  so  paid  to  him.  Held^ 
that  they  were  entitled  to  recover  the  balance  of  the  price  of  the 
goods  from  the  defendant  in  an  action  for  goods  sold  and  delivered. 

Mackenzie,  Ltall  0.  Shib  Chundeb  Sbal  ...  ...    360 

GUARDIAN...  ...  ...  ...  ...  ...  App.  2 

See  MiNOB,  Suit  against 

HIGH  COURT,  POWERS  OF  249,  App.  22 

See  Revision. 
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HINDU  LA.W — Joint  Family — Separate  Acquiiitiott^'PresKmptum^ 
Ontu  Probandi.']  The  presumption  of  Hindu  law  that  any  pro- 
pertj  acquired  darin<;  the  time  a  Hindu  fieimily  remains  joint 
belongs  to  all  the  members  of  the  joint  family,  does  not  take 
awny  the  onus  which  lies  on  the  plaintiff  in  a  suit  to  recover  a 
share  of  the  property  of  proving  his  ctise  ;  it  merely  aids  him  in 
proving  it.  Such  presumption  is  liable  to  be  rebutted  by  means 
other  than  inquiring  as  to  the  source  from  which  the  purchase- 
money  of  the  property  was  derived.  That  criterion,  though  the 
most  satisfactory,  is  not  indispensable. 

Evidence  that  the  property  claimed  to  be  joint  was  purchased  in 
the  name  of  one  member  only,  that  after  the  purchase  the  mem- 
bers separated,  and  each  member  carried  on  business  separately, 
and  that  the  property  was  thence  forward  in  the  exclusive  posses- 
sion, and  used  for  the  business,  of  the  member  in  whose  nabie  it 
had  been  purchased,  is  evidence  sufficient  to  rebut  the  presump- 
tion that  the  property  was  joint. 

BuoLANATH  Mahta  o.  Ajoodhia  Pbbsad  Sookul  ...    336 


■ Misrepresentation^ Act  VIII  of  1859,  a,  260.] 

In  a  suit  by  a  member  of  a  joint  Hindu  family  to  recover  posses- 
sion of  certain  property  alleged  to  belong  to  the  joint  estate,  but 
which  had  been  purchased  by  the  defendant  at  a  sale  in  execution 
of  a  decree  passed  against  the  estate  of  /?,  one  member  of  the 
family,  for  his  separate  debt,  the  defendants  sought  to  rebut  the 
presumption  that  the  property  in  dispute  was  part  of  the  joint 
estate  by  showing  that,  though  the  members  of  the  family  were 
joint  in  food,  and  at  particular  seasons  of  the  year  lived  together 
in  the  family  dwelling-house,  they  also  had  separate  dealings  and 
funds  of  their  own  ;  and  that  while  the  family  had  some  ancestral 
estate,  several  members  of  the  family  had  acquired  separate  pro- 
perty from  their  own  funds,  and  dealt  with  it  as  their  own  without 
reference  to  the  other  members  of  the  family.  They  also  relied  on 
the  following  facts  as  showing  that  the  property  in  dispute  was  the 
separate  property  of  R,  riz.,  that  during  Ws  lifetime  the  other 
members  of  the  family  allowed  him  to  appear  to  the  world  as  the 
sole  owner  thereof,  and  on  one  occasion  when  i?,  B  the  kurta,  and  a 
third  member  of  the  family,  entered  into  a  security-bond  with  the 
Collector,  whereby  R  pledged  this  property,  and  the  two  others 
pledged  other  properties,  each  of  them  described  the  property 
pledged  by  him  as  being  in  his  possession  **  without  the  rignt  of 
any  co-sharers." 

On  the  other  hand  the  plaint! fi^  in  addition  to  oral  evidence  to 
show  that  the  property  in  dispute  had  been  purchased  out  of  the 
joint  family  funds,  although  the  purchase  was  made  in  the  name  of 
iJ  alone,  filed  the  family  account-books  and  the  private  account- 
books  of  R  for  the  same  purpose,  as  well  as  certain  letters  which 
passed  between  B  and  R  relative  to  the  purchase  of  the  property. 

Held,  Istj  that  the  evidence  as  to  the  separate  trading,  funds, 
and  property  of  the  several  members  of  joint  family,  and  their 
independent  dealing  with  such  property,  disclosed  such  a  state  of 
things  as  might  be  fairly  held  to  weaken,  if  not  altogether  to  rebate 
the  ordinary  presumption  of  Hindu  law  as  to  property  in  the  name 
of  one  member  of  a  joint  family,  and  to  throw  upon  the  plaintiff 
the  onus  of  establishing  the  joint  nature  of  the  property  claimed 
by  clear  and  cogent  evidence  ; 

2ndlp,  that  the  provisions  of  s.  260,  Act  VUI  of  1859,  apply  to 
ordinary  benami  purchases  at  execution-sales,  but  do  not  affect 
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Eiirchascs  of  property  by  one  member  of  a  joint  Hindu  family  in 
is  own  nnme,  but  with  the  joint  funds ; 

Srdlt/j  that  the  mere  fact  that  i2,  while  trading  on  his  separate 
account,  was  permitted  by  the  other  members  of  the  joint  family 
to  appear  to  the  world  as  the  sole  owner  of  family  estates,  did  not 
disentitle  those  members  to  recover  from  the  defendant,  the  pnr* 
chaser  at  a  sale  in  execution  of  a  decree  against  R,  their  own  share 
of  such  estates ; 

4M/y,  that  the  misrepresentation  as  to  his  separate  ownership 
made  by  /?,  in  the  security-bond  given  to  the  Collector,  could  not 
be  regarded  in  the  present  suit  as  more  than  an  admission  inconsis- 
tent with  the  title  now  asserted  by  the  plaintiff,  the  defendant  not 
havinv  purchased  on  the  faith  of  such  misrepresentation ; 

5/A/y,  that  the  letters  between  B  and  R,  relative  to  the  purchase 
by  the  latter  of  the  estate  in  dispute,  were  admissible  as  against  the 
defendant. 

fiODH  SiNO  DOODHOORIA  V,  GUNBSH  ChUNDBR  SeN  ...  ...      317 

HINDU  LAW— Join*  Family — Separate  Acquisition — Premmption^', 
Onfts  Probandi — Nucleus — Limitation — Act  XIV  of  1859,  *.  1, 
cL  13.]  A  claim  by  a  member  of  a  joint  Hindu  family  to  a  share  in  a 
family  dwelling,  on  the  allegation  that  the  house  was  originally  joint, 
falls  within  the  provisions  of  s.  1,  cl.  13  of  Act  XIV  of  1859. 

Semble. — When  property  has  been  purchased  by  an  individual 
member  of  a  joint  Hindu  family,  the  burden  of  proof  is  on  those 
who  claim  it  to  be  joint  property  to  show  that  there  was  a  nudeus 
of  joint  property  out  of  which  it  could  have  been  purchased. 

Dbnonath  Shaw  v,  Hurrtnarain  Shaw  ...  •«.  ,,,    349 


Krxsto  Chundbr  Kurmokar  v.  Ruqhoonath  Eurmokab.  352  note 


-  Impartible    Zemindari  —  Succession —  Custom — Evi' 


denceJ]  By  the  general  Hindu  law,  where  a  subject  of  inheritance 
is  from  its  nature  indivisible,  and  can  therefore  descend  to  one 
only  of  several  sons,  the  succession  as  between  sons  by  different 
wives  (other  than  the  first  wife)  of  equal  caste,  is  to  be  determined 
by  the  priority  of  birth  of  the  sons,  and  not  by  the  priority  of 
marriage  of  their  respective  mothers ;  and  therefore  with  respect 
to  the  succession  to  an  impartible  zemindari  in  the  district  of  Tin* 
nevelly  in  the  Presidency  of  Madras,  the  son  of  the  third  wife  is, 
in  the  absence  of  proof  of  any  special  custom  or  family  usage  to 
the  contrary,  to  be  preferred  as  heir  to  a  subsequently  bom  son 
of  the  second  wife, 

A  special  usage  modifying  the  ordinary  law  of  succession  must 
be  ancient  and  invariable,  and  must  be  establbhed  to  be  so  by 
clear  and  unambiguous  evidence. 

RaMALAKHSHMI    AmMAL  0.  SiVANANANTHA    FbRUMAI.    SbTHU- 

batbb  ...  ...  •••  ...  ...  ,gf     o96 

Mitakshara  —  Ancestral    Property —  Alienation  by 


Father.']  T  S,  sl  Hindu,  who  with  his  son  J  N  formed  a  joint 
Hindu  family  subject  to  the  Mitakshara  law,  executed  in  favor  of 
D  a  bond,  whereby  he  professed  to  pledge  a  share  of  certain  fiimily 
property  as  security  fur  the  repayment  of  mohey  advanced  to  him 
by  D.  Default  being  made  in  payment  of  the  loan  when  due,  D 
1)rou(rht  a  suit  on  the  bond  against  T  S,  and  obtained  a  decree  for 
the  amount  secured  tliereby,  in  execution  of  which  decree  he 
attached  and  CHu.<*ed  to  be  sold  the  right,  title,  and  interest  of  jT  5 
in  certain  other  family  property,  not   covered   by  the  bond,  and 
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HINDU  LXW— Joint  Family  ^Separate  Acquisition^  Presumption^ 
Onus  ProhttudiJ]  The  presumption  of  Hindu  law  that  any  pro- 
pertj  acquired  during  the  time  a  Hindu  £iimily  remains  joint 
belongs  to  all  the  members  of  the  joint  family,  does  not  take 
awn  J  the  onus  which  lies  on  the  plaintiff  in  a  suit  to  recover  a 
share  of  the  property  of  proving  his  case  ;  it  merely  aids  him  in 
provinfj^  it.  Such  presumption  is  liable  to  be  rebutted  by  means 
other  than  inquiring  as  to  the  source  from  which  the  purchsse- 
money  of  the  property  was  derived.  That  criterion,  though  the 
most  satisfactory,  is  not  indispensable. 

Evidence  that  the  property  claimed  to  be  joint  was  purchased  in 
the  name  of  one  member  only,  that  after  the  purchase  the  mem- 
bers separated,  and  each  member  carried  on  business  separately, 
and  that  the  property  was  thence  forward  in  the  exclusive  posses- 
sion, and  used  for  the  business,  of  the  member  in  whose  name  it 
had  been  purchased,  is  evidence  sufficient  to  rebut  the  presump- 
tion that  the  property  was  joint. 

Bholanath  Mahta  v.  Ajoodhia  Pbbsad  Sookul  ...   3S6 


* Misrepresentation-^Act  VI 11  of  1859,  *.  260.] 

In  a  suit  by  a  member  of  a  joint  Hindu  family  to  recover  posses- 
sion of  certain  property  alleged  to  belong  to  the  joint  estate,  but 
which  had  been  purchased  by  the  defendant  at  a  sale  in  execution 
of  a  decree  passed  against  the  estate  of  /?,  one  member  of  tlie 
family,  for  his  separate  debt,  the  defendants  sought  to  rebut  the 
presumption  that  the  property  in  dispute  was  part  of  the  joint 
estate  by  showing  that,  tnough  the  members  of  tlie  family  were 
joint  in  food,  and  at  particular  seasons  of  the  year  lived  together 
in  the  family  dwelling-house,  they  also  had  separate  dealings  and 
funds  of  their  own  ;  and  that  while  the  family  had  some  ancestral 
estate,  several  members  of  the  family  had  acquired  separate  pro- 
perty from  their  own  funds,  and  dealt  with  it  as  their  own  without 
reference  to  the  other  members  of  the  family.  They  also  relied  on 
the  following  facts  as  showing  that  the  property  in  dispute  was  the 
separate  property  of  /?,  w'z.,  that  during  Ws  lifetime  the  other 
members  of  the  family  allowed  him  to  appear  to  the  world  as  the 
sole  owner  thereof,  and  on  one  occasion  when  if,  B  the  kurta,  and  s 
third  member  of  the  family,  entered  into  a  security-bond  with  the 
Collector,  whereby  R  pledged  this  property,  and  the  two  others 
pledged  other  properties,  each  of  them  described  the  property 
pledged  by  him  as  being  in  his  possession  *'  without  the  ngnt  of 
any  co-sharers." 

On  the  other  hand  the  plaintiff,  in  addition  to  oral  evidence  to 
show  that  the  property  in  dispute  had  been  purchased  out  of  the 
joint  family  funds,  although  the  purchase  was  made  in  the  name  of 
12  alone,  filed  the  family  account-books  and  the  private  account- 
books  of  B  for  the  same  purpose,  as  well  as  certain  letters  which 
passed  between  B  and  R  relative  to  the  purchase  of  the  property. 

Heldy  \sty  that  the  evidence  as  to  the  separate  trading,  funds, 
and  property  of  the  several  members  of  joint  &mily,  and  their 
independent  dealincr  with  such  property,  disclosed  such  a  state  of 
things  as  might  be  fairly  held  to  weaken,  if  not  altogether  to  rebut, 
the  ordinary  presumption  of  Hindu  law  as  to  property  in  the  name 
of  one  member  of  a  joint  family,  and  to  throw  upon  the  plaintiff 
the  onus  of  establishing  the  joint  nature  of  the  property  claimed 
by  clear  and  cogent  evidence  ; 

2ndly^  that  the  provisions  of  s.  260,  Act  VUI  of  1859,  apply  to 
ordinary  benami  purchases  at  execution-sales,  but  do  not  aOect 
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is  entitled  to  baye  a  share  allotted  to  her,  by  way  of  xnainteoance 
ur  otherwise,  equal  to  a  8on*s  share. 

Laljeit  Singh  V.  Rajcoomar  SiROH        ...  ...  ...     873 

[INDU  LAW— 3fiYAite  Law  —  Alienation  ^  Separate  Acquisition,} 
According  to  Mithila  law,  the  owner  of  self-acquired  property  has 
full  power  of  disposition  oyer  it. 

Raja  Bishbn  Peskash  Nakain  Singh  v.  Bawa  Missbr        ...    430 


Partition  by  Sons — Widow's  Share,']     On  partition 


of  the  family  property  by  the  sons  after  their  father's  death,  the 
mother  is  entitled  to  share  equal  to  that  of  a  son. 

If  she  has  before  the  partition  receiv^  property  from  the  father 
either  by  gift  or  will,  amounting  to  more  than  a  son's  share,  she  is 
entitled  to  nothing  more  on  partition  :  if  she  has  received  less,  she 
is  entitled  on  partition  to  as  much  as  will  make  what  she  has 
received  equal  to  a  son's  share. 

Jddoonath  Det  Siecab  V,  Beojonath  Det  Sibcab  ...    385 


Widow — Maintenance—^  Residence —  Uhchastity.l      A 


Hindu  widow  is  not  bound  to  reside  in  her  deceased  husband's 
family  house  ;  and  she  does  not  forfeit  her  right  to  maintenance 
out  of  her  husband's  estate  by  going  to  reside  elsewhere,  unless  she 
leaves  her  husbiind's  bouse  for  the  purpose  of  unchastity,  or  for 
any  other  improper  purpose. 
Arrears  of  maintenance  may  be  awarded. 
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VIPARTIBLE  ZEMINDARI  396 

See  Hindu  Law. 

^DIAN  COUNCILS  ACT,  1861  167 

See  Act  op  State. 

STJUNCTION  ...  188,  197 

See  Joint  Pbopbett. 

J^SOLVENT  ACT  (11  &  12  VICT.,  C.  21),  ss.  7  &  49      ...  App.  1 

See  Attachment  bbfoee  Judgment. 

^SOLVENT  COURT  App.  4 

See  Taxation. 

STEREST,  RATE  OP  —  Penalty— Contract  -^  Act  XXVIII  of 
1862,  s.  2'^Contract  Act  {IX  of  lS72)-^Heg.  Ill  o/1793,  *.  21.] 
The  plaintiff  advanced  money  to  the  defendants  on  an  ikrar,  by 
which  it  was  agreed  that  he  was  to  allow  them  to  draw  on  him  to 
the  extent  of  Rs.  20,000  within  three  years,  the  plaintiff  to  repay 
himself  by  having  an  \jara  of  the  defendants'  share  in  certain  pro- 
perty which  his  loan  was  to  aid  them  in  recovering.  A  4-anna 
share  of  the  profits,  ailer  deductinpf  Government  revenue  and 
expenses,  was  to  go  in  pajment  of  interest  on  the  money  lent ; 
half  of  the  remaining  three-fourths  to  so  towards  pajment  of  the 
principal,  and  the  other  half  to  the  defendants.  If,  at  the  end  of 
the  term,  any  balance  remained  due  to  the  plaintiff,  the  defendants 
were  to  pay  it  with  interest  at  18  per  cent.  If  the  defendants 
failed  to  give  the  ijara,  they  agreed  to  pay  the  amount  borrowed 
with  interest  at  6^  per  cent,  per  mensem.  The  plaintiff  advanced 
the  money  and  obtained  a  receipt  therefor  from  the  defendants. 
The  defendants  failed  in  giving  the  plaintiff  the  ijara.  In  a  suit 
brought  to  recover  the  sum  lent  by  the  plaintifi  with  interest,  the 
first  Court  gave  a  decree  for  the  plaintiff  for  the  sum  claimed  with 
interest  at  the  higher  rate  stipulated  for  in  the  ikroTj  m>.,  75  per- 
cent.    On  appeal  by  the  dekodwits  to  the  High  Oouvt,  the  cod- 
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Partitum    in 


Father's  Lifetime — Mother's  Share. '\  By  the  Mitaksbara  law  a  son 
may  sue  durin*;  the  lifetime  of  his  father  for  a  partition  of  the 
ancestral  property.     On  such  a  partition  being  made,  the  mother 


IV 


himself  became  tlie  purchaser  thereof,  and  took  exclasiTe  posses- 
sion of  the  property.  In  a  suit  brought  by  J  iV  against  T  S  and 
D  to  recover  possession  of  the  property  purchased  by  />,  on  the 
ground  that  no  legal  necessity  existed  for  the  loaa, — Held  Uiat 
2'  S  had  no  individual  right  to  any  portion  of  the  property  which 
he  could  pass  to  a  third  peraon,  and  therefore  J  N  was  entitled  to 
Lave  the  alienation  set  aside,  and  to  recover  possession  of  the  pro- 
perty. There  bein<r  nothing  amounting  to  any  voluntary  repre- 
sentation by  T  S  of  his  liaving  any  right  or  interest  in  the  property, 
or  any  representation  of  fact  made  by  T  S  in  order  to  induce  D  to 
advance  the  money,  and  nothing  to  show  that  there  was  no  other 
property  out  of  which  the  decree  could  be  satisfied,  no  equity 
arose  between  T  S  and  D  such  as  entitled  the  latter  to  call  on  7'^ 
to  divide  the  property  with  his  son,  so  as  to  make  the  share  of  75 
available  by  /)  to  the  extent  of  the  loan. 

JUGDBBP  NaRAIN  SiNGH  0.  DeENDIAL  ...  ...  ...     100 

HINDU  LAW — Mitakshara  —  Ancestral  Property  —  Alienation  by 
Father — Partition  in  Father's  Lifetime — Mother's  Share.l  A^  the 
kurta  of  a  Hindu  family,  governed  by  the  Mitakslipra  law,  living 
with  his  two  sous  B  and  C  in  joint  enjoyment  of  the  family  pro- 
perty, took  a  loan  from  certain  persons,  and  executed  to  them  s 
mortgage  by  bt)nd  on  the  joint  family  property.  The  bond-holders 
obtained  a  decree  on  their  bond,  in  execution  of  which  they  caused 
the  property  to  be  sold,  and  themselves  became  the  purchasers.  C 
was  a  minor  at  the  time  of  the  alienation.  In  a  suit  by  jB,  on 
behalf  of  himself  and  C,  to  set  aside  the  alienation,  on  the  ground 
that  it  had  been  made  without  their  consent  and  without  le<;al 
necessity,  the  Court  found  that  B  had  taken  such  a  part  in  the 
transactions  leading  to  the  alienation  as  made  him  a  consenting 
party  to  it;  that  there  was  no  legal  necessity  for  the  alienation; 
and  that  C  being  a  minor,  the  alienation  was  not  the  joint  act  of 
all  the  members  of  the  family  : 

Held^  that,  under  these  circumstances,  the  alienadon  failed  to 
convey  to  the  purchasers  either  the  entirety  of  the  property  or 
any  snare  or  interest  in  it,  and  C  was  entitled  to  have  it  set  aside. 
In  ordering  the  alienation  to  be  set  aside,  the  Court,  in  the  interest 
of  the  minor  son,  and  favoring  the  equity  the  purchasers  clearly  hid 
ajrninst  A  and  B^  directed  that,  on  recovery  of  the  property,  it 
should  be  held  and  enjoyed  in  defined  shares,  and  that  the  shares 
of  A  and  B  should  be  jointly  and  severally  subject  to  the  lien 
thereon  of  the  purchasers  for  the  repayment  of  the  loan  to  A, 

So  long  ns  a  Hindu  family  under  the  Mitakshara  law  is  living  in 
the  joint  enjoyment  of  the  family  property,  without  having  come 
to  an  actual  partition  among  themselves  of  that  property,  or  an 
ascertainment  and  partition  of  their  rights  in  it,  no  member  of 
the  family  has  any  separate  proprietary  right  therein  which  he  can 
alienc  or  encumber.  I'he  property  can  only  be  aliened  by  the 
joint  act  of  all  the  members  express  or  implied ;  or,  in  case  of 
justifiable  family  necessity,  by  the  kurta  alone. 

Upon  a  partition  of  ancestral  property  between  a  father  and  his 
sons  during  the  lifetime  of  the  father,  the  mother  is,  under  the 
Mitnkshnra  law,  entitled  to  a  share. 

Mahabeeb  Pebsad  r.  Kamtad  Singh       ...  ...  ...     90 
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i«  entitled  to  baye  a  share  allotted  to  her,  by  way  of  xnainteoance 
or  otherwise,  equal  to  a  8on*s  share. 

Laljeit  81NGH  V.  Kajcoom AB  SnioH        ...  ...  ...     373 

ilNDU  LAW — Mithxla  Law  —  Alienation  -^  Separate  Acquisition^l 
According  to  Mithila  law,  the  owner  of  self-acquired  property  has 
fill!  power  of  disposition  oyer  it. 

Baja  Bishen  Pbrkash  Naeain  Singh  v.  Bawa  Misses        ...    430 


Partition  by  Sons — Widow's  Share,"]     On  partition 


of  the  family  property  by  the  sons  after  their  father's  death,  the 
mother  is  entitled  to  share  equal  to  that  of  a  son. 

If  she  has  before  the  partition  receiv^  property  from  the  father 
either  by  gift  or  will,  amounting  to  more  than  a  son's  share,  she  is 
entitled  to  nothing  more  on  partition  :  if  she  has  received  less,  she 
is  entitled  on  partition  to  as  much  as  will  make  what  she  has 
received  equal  to  a  son's  share. 

Judoonath  Dbt  Sibcab  0.  Beojovath  Det  Sibcab  ...    38J 

Widow — Maintenance—^  Residence —  Unchastity.']      A 


Hindu  widow  is  not  bound  to  reside  in  her  deceased  husband's 
family  house  ;  and  she  does  not  forfeit  her  right  to  maintenance 
out  of  her  husband's  estate  by  going  to  reside  elsewhere,  unless  she 
leaves  her  husbHud's  bouse  for  the  purpose  of  uncbastity,  or  for 
any  other  improper  purpose. 
Arrears  of  maintenance  may  be  awarded. 
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MPARTIBLB  ZEMINDARI  396 

See  Hindu  Law. 

NDIAN  COUNCILS  ACT,  1861  167 

See  Act  of  State. 

NJUNCTION  ...  188,  197 

See  Joint  Pbopbett. 

NSOLVENT  ACT  (11  &  12  VICT.,  C.  21),  ss.  7  &  49      ...  App.  1 

See  Attachment   bbfobe  Judgment. 

NSOLVENT  COURT  App.  4 

See  Taxation. 

NTEREST,  RATE  OP  —  Penalty-- Contract  --  Act  XXVIII  of 
1862,  *.  2—Contract  Act  {IX  of  lS72)-^Heg.  Ill  qf  1793,  *.  21.] 
The  plaintiff  advanced  money  to  the  defendants  ou  an  ikrar,  by 
which  it  was  agreed  that  he  was  to  allow  them  to  draw  on  him  to 
the  extent  of  Rs.  20,000  within  three  years,  the  plaintiff  to  repay 
himself  by  having  an  \jara  of  the  defendants'  share  in  certain  pro- 
perty which  his  loan  was  to  aid  them  in  recovering.  A  4-anna 
share  of  the  profits,  after  deducting  Government  revenue  and 
expenses,  was  to  go  in  pajment  of  mterest  on  the  money  lent ; 
half  of  the  remaining  three-fourths  to  so  towards  pajmcnt  of  the 
principal,  and  the  other  half  to  the  defendants.  If,  at  the  end  of 
the  term,  any  balance  remained  due  to  the  plaintiff,  the  defendonts 
were  to  pay  it  with  interest  at  18  per  cent.  If  the  defendants 
failed  to  give  the  yaro,  they  agreed  to  pay  the  amount  borrowed 
with  interest  at  6^  per  cent,  per  mensem.  The  plaintiff  advanced 
the  money  and  obtained  a  receipt  therefor  from  the  defendants. 
The  defendants  failed  in  giving  the  plaintiff  the  ijara.  In  a  suit 
brought  to  recover  the  sum  lent  by  the  plaintiff  with  interest,  the 
first  Court  gave  a  decree  for  the  plaintiff  for  the  sum  claimed  with 
interest  at  the  higher  rate  stipulated  for  in  the  ikrar^  9f«.,  75  per- 
cent.   Ou  appeal  by  the  delendaats  to  the  High  Oourt^  the  cod- 
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tention  was  raised  that  the  high  rate  of  interest  amoanted  to  t 
penalty  which  the  Court  would  not  enforce,  and  that  the  contract 
was  unreasonable  and  oppressive  in  character.  I'he  Judges  dif- 
fered in  opinion,  Bibch,  J.,  holding  that  the  contract  was  inequitable 
and  oppressive,  and  that,  notwithstanding  the  repeal  of  the  usory 
laws  by  Act  XXVm  of  1855,  the  Court  was  not  bouod  to  decree 
interest  at  the  rate  stipulated  for  by  the  parties ;  and  Mabkbt,  J. 
(whose  opinion  prevailed),  being  of  opinion  that,  since  the  passing 
of  Act  XXVIII  of  1855,  there  was  no  legal  restriction  on  the 
rate  of  interest;  that  the  stipulation  for  interest  at  75  per  cent 
was  not  a  penalty,  but  an  alternative  stipulation  for  interest  at  a 
higher  rate  on  the  happening  of  events  under  which  the  lender 
incurred  a  greater  risk,  and  that  the  contract  should  be  enforced. 

Meld  (on  appeal  under  cl.  15  of  the  Letters  Patent)  that  the 
stipulation  in  the  ikrar  for  interest  at  75  per  cent,  was  not  in  the 
nature  of  a  penalty,  nor  was  it  an  alternative  stipulation ;  it  was 
an  estimate  oy  the  parties  of  the  damages  to  which  the  plaintiff 
would  be  entitled  in  the  event  of  a  breach  of  the  contract  by  the 
defendants  in  not  giving  the  ijara. 

Held  also  that,  in  the  absence  of  evidence  of  any  fiduciary 
relaUon  between  the  parties,  of  any  imposition  or  misrepresentation 
on  the  part  of  the  plaintiff,  or  any  want  of  capacity  on  the  part 
of  the  defendants,  and  there  being  nothius  in  the  circumstances 
which  led  to  the  execution  of  the  ikrar  to  show  that  there  was  any 
constructive  fraud  on  the  part  of  the  plaintifl^  or  any  undue 
advantage  taken  by  him,  tne  contract  was  not  one  which  the 
Court  would  set  aside  as  being  unreasonable,  inequitable,  or 
oppressive  in  character. 

Semhle. — The  Contract  Act  (IX  of  1872)  is  not  retrospective. 
Omda  Khanum  v.  Bbojendbo  Coomab  Rot  Chowdhbt    ...    451 

INTEREST,  RATE  OY— Penalty— Contract.'] 

Bbojokxshobb  Rot  r.  Madhub  Pebsad  Missbb  ...  456  note 


■•] 


In  thb  mattrb  or  the  Petition  or  Nobo  Coomar  Bosb     457  note 


Liquidated  Damages.] 


Raja  Hurbullubh  Nabain  Sinqh  v.  Gbnda  Mamabaj      473  note 

IRREGULARITY  IN  SALE  ...  489  note 

See  Undbb-Tenube,  Sale  or. 

JOINT  AND  SEVERAL  LIABILITY  500 

See  Execution  op  Dec  bee. 

FAMILY       ...  317,  336,  349,  352  note 

See  Hindu  Law. 

JUDGMENT-DEBTORS,   PROCESS    AGAINST     ONE 

OF  ...  ...  ...  ...  ...  ...  504  note 

See  Execution  or  Decbbb. 

PROPERTY,  SUIT  FOR  SHARE  OF  219 

See  Limitation. 


.,  UNAUTHORIZED  ALTERATION  OP  BY 


ONE  OF  SEVERAL  CO-SHARERS         188,  197,  189  note,  191  note 
See  Co-8habeb8. 

JUDGMENT  ACCORDING  TO  AWARD        48,  App.  10 

See  Abbitbation. 

CONTINGENT  ON  OPINION  OF  HIGH  COURT        84 

See  K£F£B£2fCE  BT  Small  Causs  Coubt. 
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UDGMENT-DEBTORS,    JOINT    PROCESS  AGAINST    ONE 
OF  ...  ...  ...  •••  ...  ...  504  note 

See  Execution  of  Decrbb. 

,  DELAY  IN  FURNISHING  COPY  OF...  App.  8 

See  Special  Appeal,  Admission  of,  atteb  Phesceibed 
Pbbiod. 

ULl^URS    ••.  •••  ...  ...  ••■  •.•  •••     210 

See  Rbtbnue  Sale. 

URISDICTION        ...  ...  120,  167;  370;  113,  115  note;  391 

See  Act  op  State.    See  Co-Shabbbs.    See  Coitbt  Fees 
Act,  ss.  6  &  12.    See  Res  Judicata. 

lANDLORD  &  TENANT      ...  289,  290  note,  291  note,  292  note, 

293  note;  229 ;  274,  282  note,  283  note 
See  Co-Shabbbs.    See  Enhancement    or    Rent.    See 
Limitation. 

Holding  over  after  Expiry  of  Leose-^ 


Monthly  or  Yearly  Tencaicy — Notice  to  quit.']  A  and  B  let  a 
house  and  premises  in  Calcutta  to  C,  under  a  Bengali  lease,  for  a 
period  of  three  years,  from  Ist  Asar  1273  (14th  June  1866).  Upon 
expiration  of  the  term,  C  continued  in  possession  of  the  house, 
and  A  and  Bj  after  repeatedly  calling  upon  him  to  deliver  up 
possession,  served  on  him  on  18th  March  1873,  in  a  letter  written 
by  their  attorney,  a  notice  to  quit  "on  or  before  the  1st  day  of 
Jaishta  1280  B.8.,  correspondmg  with  the  13th  day  of  May  next.** 
Neld^  that  C,  after  the  end  of  his  lease,  held  merely  from  month  to 
month,  and  that  the  tenancy  was  terminable  by  a  month's  notice. 
Held,  further,  that  the  letter  of  the  18th  March  1873  was  a 
sufficient  notice. 

There  is  nothing  which  makes  it  a  necessary  inference  that  a 
tenancy  in  Calcutta  is  a  tenancy  by  the  year,  in  the  absence  of  any 
special  agreement  to  the  contrary.  So  far  as  there  is  any  custom 
in  Calcutta,  or  any  inference  of  fact  to  be  drawn  firom  mere  occu- 
pation accompanied  by  payment  of  a  monthly  rent,  it  is  that  the 
tenancy  is  a  monthly  one. 

NocooBDAss  MuLLicK  V.  Jewbaj  Baboo  •••  ...    263 

EASE,  EXPIRY  OF,  HOLDING  AFTER 263 

See  Landlobd  and  Tenant. 


SUIT  FOR  CANCELLATION  OF—Forfeiture-^Act  X  of 


1859,  «.  23,  cL  5,  Sf  s.  78.]  Where,  in  a  perpetual  lease,  there  was  a 
condition  that,  on  default  being  made  in  payment  of  a  certain  number 
of  instalments  of  rent,  the  lease  should  be  void, — Held,  that  in  a  suit 
under  cl.  5,  s.  23  of  Act  of  X  of  1859,  for  cancellation  of  the 
lease  on  account  of  a  breach  of  the  condition,  the  lessee  was  entitled 
to  the  benefit  of  s.  78,  even  though  the  defence  set  up  was  false 
in  fact. 

Duli  Chand  17.  Mehbb  Chand  Sahu    ...  ..•  ...     439 

lEN  FOR  COSTS 110 

See  Costs. 

IGHT  AND  AIR 406 

See  Pbescbiption. 

IMITATION  500;  349 

See  Execution  of  Dbcbbe.    See  Hindu  Law. 


— Act  XIV  of  1859,  s.   1,   cl    13— Join/    Property, 

Suit  for  Share  of— Onus  Probandi."]  A  suit  to  enforce  a  right  to 
a  share  of  joint  family  property  must  be  brought  within  twelve 
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years  from  the  date  of  the  last  payment  to  the  plainti^  or  the 
person  through  whom  he  claims,  on  account  of  the  share ;  and  the 
onus  is  on  the  plaintiff  to  show  possession  of  the  share,  or  receipt 
of  a  payment  on  account  of  it,  within  tweWe  years.  It  is  not 
sufficient  for  the  plaintiff  to  show  that  the  property  was  joint 
family  proper^. 

GrossAiK  Dabs  Koondoo  v.  Siroo  Koomabkb  Dbbia  ...   219 

LIMITATION— i4c^  IX  of  1871,  *.  1,  ^  Schtd,  II,  No.  Ur—AppU- 
cation  for  Execution  of  Decree."] 

NUNDO    COOMAB    MOOKBBJBB     V.     IsSUB     ChUNDBR     BhCTTA- 

CHABJBB.       ...  •••  ...  ...  •••  App.  9 


•Landlord  and  Tenant— Adoerte  PoeeeMtion.'] 


Tbkabtni    Gowba    Kumabi    v.    Thb    Bengal    Goal  Com- 
FABT  ...  ...  ...  ...  ...  382  note 

RUTTOIIMONBB  DaBBB   V,  KOMOLAKANTH  MOOKBBJBB  283  DOte 


TretpoM* 


er.]  The  plea  of  limitation  can  be  raised  and  determined  in 
a  suit  brought  by  a  landlord  against  a  person  who  is  really  a  tres- 
passer, but  who  has  set  up  a  false  case  of  tenancy. 

Dinomomet  Dabba  o.  Doobqapbbsad  Moboomdab  ...  ...   274 

LIQUIDATED  DAMAGES 473  note 

See  Intebbst,  Rate  or. 

MAINTENANCE  OF  WIDOW  ^  ...   23a 

See  Hindu  Law. 

MAJORITY,  AGE  OP  85« 

See  MiNOB. 

MANAGER,  ORDER  FOR 366 

See  Appeal. 

"MATERIAL  ERROR"  249,253Dole 

See  Rbvision. 

MESNE  PROFITS     ...  S2 

See  Occupancy  Riqht. 

MINOR— ^MTCCMwn  Act  (X  of  1865),  ss.  2  ^  3— Age  of  Majority— 
Act  XL  of  1858.]  The  definitions  of  "  minor"  and  "  minority" 
in  the  Indian  Succession  Act  do  not  apply  to  cases  in  which  a 
person  enters  into  a  contract  on  his  own  behalf,  and  not  in  any 
representative  character  under  that  Act. 

Sultan  Chand  v.  Smtth  ...  ...  ...  ...    358 


-,  SUIT  AGAINST— Par/i6«  to  Suit— Guardian— Certificate— 


Act  XL  of  1858,  8.  3 — Adoption — Declaratory  Decree.'] 

Mongol  A  Dossee  v.  Saboda  Dossbe  ...  ...  App.  2 

MISREPRESENTATION        817 

See  HiNi>u  Law. 

MITAKSHARA  ...  ...  ...      90,  100, 371 

See  Hindu  Law. 

MITHILA  LAW        ^  430 

See  Hindu  Law. 

MONTHLY  OR  YEARLY  TENANCY  263 

See  Landlobd  and  Tenant. 

MORTGAGEE.  ATTACHMENT  BY 609,  513  note 

See  Execution  or  D^qrek, 


GENERAL  INDEX. 
MORTGAGOBt,  PURCHASE  BY  App.  7 

See   MOBTGAGOB. 


Mortgagee — Sale  of  Mortgaged  Properties    in  Exe^ 


cution  of  Decree — Purchase  by  Mortgagee— Parties  to  join  in 
the  Conveyance — Practice.']  Where  a  mortgagee  becomes  the 
purchaser  of  property  sold  under  a  decree  for  sale  obtained  bj  him 
on  his  mortgage,  it  is  not  necessary  that  the  mortgagor  should  join 
in  the  convey ance  of  the  property  to  the  mortgagee. 

Ja  LEE  BAM  V,  ChUNDBB  GoOM  ABBB  DoSSBB  •••  -^PP*  ^ 

MOTHER,    SHAR5    OF,    ON   PARTITION    IN   HUSBAND'S 

LIFETIME  ...  90,      373 

See  Hindu  Law. 

NEW  TRIAL,  APPLICATION  TO  SMALL  CAUSE  COURT  FOR      34 
See  Rbfebbncb  bt  Small  Causb  Ooubt. 

NON-REGISTRATION  484 

See  Undeb-Tbnubb,  Sale  of. 

NOTICE  OF  ENHANCEMENT,  SUBSTITUTED  SERVICE  OF    229 
See  Enhancbmeiit  of  Rent.' 


^^^■^'"^■"■■* A w  Vte'^'*--'^   •••       •••       •••       •••       •••       •••  *t\}i% 

See  Landlobd  and  Tenant. 

NUCLEUS    ...  ..•  ...  ...  ...  ...   349, 352  note 

See  Hindu  Law. 

OCCUPANCY  RIGHT— Zemindar  and  Ryot— Transfer  by  Ryot-— 
Mesne  ProJitsJ]  A  right  of  occupancy,  which  is  not  transferable, 
is  merely  a  right  on  the  part  of  the  person  entitled  to  it,  to  occupy 
and  till  the  soil  either  by  himself  or  by  persons  dependent  on,  or 
subordinate  to,  him,  e.g.,  his  servants,  lessees,  or  licensees.  There* 
fore,  where  a  non-transferable  right  of  occupancy  was  transferred, 
and  the  transferee  was  in  actual  possession  of  the  soil,  tilling  and 
using  it  for  his  own  benefit, — J7e/(/ that  the  zemindar  had  a  right 
of  suit  against  the  transferee  to  recover  possession  of  the  land. 

He  was  also  entitled  to  recover  as  damages  so  much  of  the 
zemindar^s  rents  and  profits  as  the  defendant  had,  while  in  posses- 
sion, been  the  means  of  preventing  the  zemindar  from  receiving. 

Bib eb  SoHODWA  o.  Smith  ...  ...  ...  ...       82 

OFFER  WITHOUT  PREJUDICE      App.  19 

See  Flbading. 

OFFICIAL  ASSIGNEE.  PRIORITY  OF  App.  1 

See  Attachment  bbfobe  Judgmbnt. 

ONUS  PROBANDI    ...         506  note;  317,  336,  349,  352  note;  219;  210 
See  Act  XIV  or  1859,  s.  20.     See  Hindu  Law.     See 
Limitation.    See  Revenue  Sale. 

PARTIES  TO  sun  ...       65,  289,  290  note,  291  note,  292,  note, 

293   note,  370 ;  App.  2 
See    Act  VHI  of  1859,  ss.   210,  211,   246.     See  Co- 
sh abebs.    See  MiNOB,  Suit  against. 

CONVEYANCE  App.  7 

See  MoBTGAGOB. 

PARTITION  BY  SONS         ...         385 

See  Hindu  Law. 

IN  FATHER'S  LIFETIME         90, 373 

See  Hindu  Law. 
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PARTNER,  SIGNATURE  AND  VERIFICATION  OF  PLAINT 
BY  ONE  •••  •••  •••  ••.  ...  ...    S5 

See  Plaint. 

PAYMENT  TO  UNAUTHORIZED  AGENT 360 

See  Goods  Sold  and  Dbliybrsd,  Action  foe. 

PENALTY ...  ...  4^1,  4^6  note,  4^7  note,  473  note 

See  Intbrest,  Rati  or. 

PERSONAL  REPRESENTATIVE       66  note 

See  Act  VIII  of  1859,  8.  246. 

_ ^ OF  JUDGMENT-DEBTOR, 

CLAIM  Jjx  •.. ...  ••.  •••  ..a  •..     6w 

See  Act  VHI  of  1859,  88.  210,  211,  246. 

PLAINT— ilc<  VIII  of  1859,  **.  26,  29— 2V<fo*  of  Honor.l  Where 
the  Government  has  recognized  a  person  as  having  a  riglit  to  bear 
particular  titles,  a  plaint  in  a  suit  against  such  person  does  not 
contain  **  the  description  of  the  defendant*'  in  accordance  with 
8.  26  of  Act  yiU  of  1839  if  such  titles  are  omitted.  In  such  a 
case  the  plaintiff  should,  on*  the  objection  being  taken  bj  the 
defendant,  be  ordered  to  amend  the  plaint ;  and  if  aoch  order  is 
not  complied  with,  the  plaint  should  be  rejected. 

Maharaja  of  Vizianagbam  o.  Raja  Lakshmi  Challata  ••.    449 


■•] 


KissBN     Chand     Golacha    v.    Mbgbaj    KooTumiA    Rot 
Bahadub    •••  •••  ...  ...  ...         445  note 

■ —  Signature  and  Verification  hy  one  Partner  of  a  Firm — Ad, 
VIII  of  1859,  8.  27— Act  XIV  of  I S70— Practice.^     By  the  prac- 
tice of  the  Court,  in  a  suit  brought  bj  a  firm,  one  partner   can, 
without  having  obtained  special  leave,  verify  the  plaint  on  his  own 
behalf  and  also  on  behalf  of  his  co-partners. 

Qucere, — Whether  such  a  practice  is  correct,  or  ought  to  be 
allowed  to  continue  ? 

Act  XrV  of  1870  does  not  affect  the  procedure  of  the  High 
Court. 

Ramchundbb  r.  Chooneelall  ...  ...  ...  ...     3o 


,  SPECIFICATION  OP  LAND  IN 290  note 

See  Co-shabebs. 

PLEADING— O/cr  wilhout  Prejudice— Act  VIII  of  1859,  *.  124. 

IIalfobd  V,  Toe  East  Indian  Railwat  Co.       ...  App.  19 

POSSESSION    OF    GOODS    BY    PERSON    OTHER     THAN 

UWiNlljXii  •••  ...  ...  ..«  ...  f^       4^ 

See  CoNTBACT  Act,  s.  108,  Excep.  1. 

POTTA,  ACCEPTANCE  OF 229 

See  Enhancement  of  Rent. 

PRACTICE  ...  ...  ...  ...  App.  7;  35  ;  107;  App.  4 

See  MoBTQAGOB.     See  Plaint.     See  Special  Appeal. 
See  Taxation. 

PRESCRIPTION— Xi^^/  and  Air— Vser— Acquiescence. 1  The  Uw 
of  prescription  applicable  to  India  is  the  English  law  previous  to 
the  passing  of  tlie  Prescription  Act,  2  &  3  Will.  IV,  c  71.  In 
order  to  e^jtablish  a  right  to  light  and  air,  an  uninterrupted  user  of 
at  least  twenty  years,  with  the  acquiescence  of  the  owner  of  the 
servient  tenement,  must  be  shown. 
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In  a  suit  to  restrain  the  defendants  from  obstmcting  the  light 
and  air  through  certain  windows  of  a  house  belonging  to  the 
plaintiffs,  it  was  shown  that  the  enjoyment  of  the  alleged  right 
negan  on  14th  April  1850,  the  windows  then  being  in  a  si^ciently 
finished  state  to  create  the  right.  In  March  1870  the  plaintifils 
received  notice  from  the  defendants  of  their  intention  to  erect  a 
building  which  would  have  the  effect  of  obstructing  the  passage  of 
light  and  air  through  the  plaintifis*  windows.  The  building  waa 
actually  commenced  on  23rd  March  1870,  but  it  was  not  actually 
raised  to  such  a  height  as  to  amount  to  an  obstruction  until  some 
days  after  the  twenty  years  had  elapsed.  Held,  that  there  was  not 
an  enjoyment  for  twenty  years  with  the  acquiescence  of  the 
defendants  such  as  entitled  the  plaintiffs  to  maintain  the  suit. 

Quosre, — Whether  proof  of  constructive  knowledge  on  the  part 
of  the  defendants  would  not  be  sufficient  to  show  their  acquie- 
scence ? 

Elliott  v.  Bhoobun  Mohun  Bonebjbb     ...  ...  ...    406 

PRESUMPTION        ...  ...  ...  ...  317,-336,  349, 352  note 

See  Hindu  Law. 

PRINCIPAL  AND  AGENT 360 

See  Goods  Sold  and  Dblitsbbd,  Action  fob 

rkXvyiVJLX  X«.«  •••  •••  ...  ...  ,,.  a. a         *0# 

See  Succession  Act,  s.  282. 

OF  OFFICIAL  ASSIGNEE  App.  1 

See  Attachment  befoeb  Judgment. 

RIVILEGED  COMMUNICATION 249 

See  Revision. 

ROCEEDING  TO  ENFORCE  DECREE         506  note;  500 

See  Act  XIV  of  1859,  8.  20.  See  Execution  of  Decree. 

ROCESS      AGAINST      ONE      OF      JOINT     JUDGMENT- 
DEBTORS  ...  ...  ...  ...  ...  504  note 

See  Execution  of  Dbcebb. 

ROMISSORY  NOTE  PAYABLE  BY  INSTALMENTS— Cawe 
of  Action— Act  IX  of  1850,  *.  34— i4c<  VIII  of  1859,  #.  7.] 
When  two  or  more  instalments  of  a  promissory  note,  payable  on 
the  face  of  it  by  instalments,  are  due,  the  holder  of  the  note  is  not 
at  liberty  to  sue  separately  for  each  instalment,  or  for  some  of 
them;  he  must  sue  for  all  the  instalments  due  in  one  action.  A 
judgment  recovered  in  a  suit  for  one  instalment  when  others  are 
due  is  a  bar  to  a  suit  subsequently  brought  for  the  latter. 

Mackintosh  v.  Gill     ...  ...  ...  ...  ...      37 

:ECEIPT  OF  SALE  PROCEEDS       ...  506  note 

See  Execution  of  Decbee. 

EFERENCE  BY  SMALL  CAUSE  QOXJKH^Act  XXVI  of  1864, 
g.  7 — Application  to  Small  Cause  Court  for  new  Trial — Judgment 
contingent  on  Opinion  of  High  Court"]  The  decision  of  a  Small 
Cause  Court  rejecting  an  application  for  a  new  trial,  but  making 
such  rejection  contingent  upon  the  opinion  of  the  High  Court,  is 
not  such  a  judgment  as  can  be  referred  under  s.  7,  Act  XXVl 
of  1864. 

Hall  V.  Joakim  ...  ...  ...  ...  ...      34 

TO  ARBITRATION 266,  267  note,  App.  13 


See  Abbitjkation. 
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HINDU  LkYl-- Joint  Family — Separate  Acquitition^Pretwnption^ 
Onus  Probandi.']  The  presnmption  of  Hindu  law  that  any  pro* 
pertj  acquired  during:  the  time  a  Hindu  family  remains  joint 
belongs  to  all  the  members  of  the  joint  family,  does  not  take 
away  the  onus  which  lies  on  the  plaintiff  in  a  suit  to  recover  a 
share  of  the  property  of  proving  his  cose  ;  it  merely  aids  him  in 
proving;  it.  Such  presumption  is  liable  to  be  rebutted  by  means 
other  than  inquiring  as  to  the  source  from  which  the  purchase- 
money  of  the  property  was  derived.  That  criterioo,  though  the 
most  satisfactory,  is  not  indispensable. 

Evidence  that  the  property  claimed  to  be  joint  was  purchased  in 
the  name  of  one  member  only,  that  after  the  purchase  the  mem- 
bers separated,  and  each  member  carried  on  business  separately, 
and  that  the  property  was  thence  forward  in  the  exclusive  posses- 
sion, and  used  for  the  business,  of  the  member  in  whose  name  it 
had  been  purchased,  is  evidence  sufficient  to  rebut  the  presump- 
tion that  the  property  was  joint. 

Bholanath  Mahta  o.  Ajoodhia  Pbbsad  Sookul  ...   336 


i Misrepretentation^Act  VllI  of  1859,  *.  260.] 

In  a  suit  by  a  member  of  a  joint  Hindu  family  to  recover  posses- 
sion of  certain  property  alleged  to  belong  to  the  joint  estate,  but 
which  had  been  purchased  by  the  defendant  at  a  sole  in  execution 
of  a  decree  passeil  against  the  estate  of  i?,  one  member  of  tlie 
family,  for  his  separate  debt,  the  defendants  sought  to  rebut  the 
presumption  that  the  property  in  dispute  was  part  of  the  joint 
estate  by  showing  that,  tnough  the  members  of  the  family  were 
joint  in  food,  and  at  particular  seasons  of  the  year  lived  together 
in  the  fiimily  dwelling-house,  they  also  had  separate  dealings  and 
funds  of  their  own  ;  and  that  while  the  family  had  some  ancestral 
estate,  several  members  of  the  family  had  acquired  separate  pro- 
perty from  their  own  funds,  and  dealt  with  it  as  their  own  without 
reference  to  the  other  members  of  the  family.  They  also  relied  on 
the  following  facts  as  showing  that  the  property  in  dispute  was  the 
separate  property  of  /?,  mz.,  that  during  R^s  lifetime  the  other 
members  of  the  family  allowed  him  to  appear  to  the  world  as  tlie 
sole  owner  thereof,  and  on  one  occasion  woen  R^  B  the  kurta^  and  a 
third  member  of  the  family,  entered  into  a  security-bond  with  the 
Collector,  whereby  R  pledged  this  property,  and  the  two  others 
pledged  other  properties,  each  of  them  described  the  property 
pledged  by  him  as  being  in  his  possession  *'  without  the  right  of 
any  co-sharers." 

On  the  other  hand  the  plaintiff,  in  addition  to  oral  evidence  to 
show  that  the  property  in  dispute  had  been  purchased  out  of  the 
joint  family  funds,  although  the  purchase  was  made  in  the  name  of 
R  alone,  filed  the  family  account-books  and  the  private  account- 
books  of  R  for  the  same  purpose,  as  well  as  certain  letters  which 
passed  between  B  and  R  relative  to  the  purchase  of  the  property. 

HeUly  Istj  that  the  evidence  as  to  the  separate  trading,  funds, 
and  property  of  the  several  members  of  joint  &mily,  and  their 
independent  dealing  with  such  property,  disclosed  such  a  state  of 
things  as  might  be  fairly  held  to  weaken,  if  not  altogether  to  rebut, 
the  ordinary  presumption  of  Hindu  law  as  to  property  in  the  name 
of  one  member  of  a  joint  family,  and  to  throw  upon  the  plaintifi 
the  onus  of  establishing  the  joint  nature  of  the  property  claimed 
by  clear  and  cogent  evidence  ; 

2»«?/y,  that  the  provisions  of  s.  260,  Act  VIII  of  1859,  apply  to 
ordinary  benami  purchases  at  executiou-sales,  but  do  not  alfeGt 


GENERAL  INDEX.  xv 

Page 
purchases  of  property  by  one  member  of  a  joint  Hindu  fiunily  ia       '  * 
bis  own  name,  but  with  the  joint  funds ; 

Srdlj/y  that  the  mere  fact  that  i2,  while  trading  on  his  separate 
account,  was  permitted  by  the  other  members  of  the  joint  family 
to  appear  to  the  world  as  the  sole  owner  of  family  estates,  did  not 
disentitle  those  members  to  recover  from  the  defendant,  the  pnr- 
chnser  at  a  sale  in  execution  of  a  decree  against  R,  their  own  snare 
of  such  estates ; 

Athly^  that  the  misrepresentation  as  to  his  separate  ownership 
made  by  /?,  in  the  security-bond  given  to  the  Collector,  could  not 
be  regarded  in  the  present  suit  as  more  than  an  admission  inconsia* 
tent  with  the  title  now  asserted  by  the  plaintiff,  the  defendant  not 
havinrr  ptirchased  on  the  fuith  of  such  misrepresentation ; 

Sthlt/y  that  the  letters  between  B  and  /?,  relative  to  the  purchase 
by  the  latter  of  the  estate  in  dispute,  were  admissible  as  against  the 
defendant. 

BODH  SiNO  DOODHOOBIA  V.  GUNESH  ChUMDBB  SeR  ...  ...      317 

IINDU  LAW — Joint  Family — Separate  Acquisition — Presumption--', 
Onus  Probandi — Nucleus — Limitation — Act  XIV  of  1859,  «.  1, 
cl.  13]  A  claim  by  a  member  of  a  joint  Hindu  family  to  a  share  in  a 
fnmiiy  dwelling,  on  the  allegation  that  the  house  was  originally  joints 
falls  within  the  provisions  of  s.  1,  cl.  13  of  Act  XIV  of  1859. 

Semble. — When  property  has  been  purchased  by  an  individual 
member  of  a  joint  Hindu  family,  the  burden  of  proof  is  on  those 
who  claim  it  to  be  joint  property  to  show  that  there  was  a  nucleus 
of  joint  property  out  of  which  it  could  have  been  purchased. 

Dbnonath  Shaw  v,  Hurbtnabain  Shaw  •••  «,.  ,»«    349 


••] 


Kbisto  Chunoeb  Eubmokab  v.  Rughoonath  Kubmokab.  352  note 
' Impartible    Zemindari  —  Succession —  Custom — Evi' 


dence."]  By  the  general  Hindu  law,  where  a  subject  of  inheritance 
is  from  its  nature  indivisible,  and  can  therefore  descend  to  one 
only  of  several  sons,  the  succession  as  between  sons  by  different 
wives  (other  than  the  first  wife)  of  equal  caste,  is  to  be  determined 
by  the  priority  of  birth  of  the  sons,  and  not  by  the  priority  of 
marriage  of  their  respective  mothers ;  and  therefore  with  respect 
to  the  succession  to  an  impartible  zemindari  in  the  district  of  Tin* 
nevelly  in  the  Presidency  of  Madras,  the  son  of  the  third  wife  is, 
in  the  absence  of  proof  of  any  special  custom  or  family  usage  to 
the  contrary,  to  be  preferred  as  heir  to  a  subsequently  bom  son 
of  the  second  wife. 

A  special  usage  modifyint;  the  ordinary  law  of  succession  must 
be  ancient  and  invariable,  and  must  be  established  to  be  so  by 
clear  and  unambiguous  evidence. 

Ramalakhshmi  Ammal  V,  SrvANAKANTHA  Febumaii  Sethu- 

BAiEB  ...  ...  ••.  ...  ...  «a«      O9O 

Mitakshara  —  Ancestral    Property —  Alienation  by 


Father.']  T  S,  sl  Hindu,  who  with  his  son  J  N  formed  a  joint 
Hindu  family  subject  to  the  Mitakshara  law,  executed  in  favor  of 
/>  a  bond,  whereby  he  professed  to  pledge  a  share  of  certain  ftmily 
property  as  security  for  the  repayment  of  mohey  advanced  to  him 
l)y  D.  Default  being  made  in  payment  of  the  loan  when  due,  D 
brou<;ht  a  suit  on  the  bond  against  T  S^  and  obtained  a  decree  for 
the  amount  secured  thereby,  in  execution  of  which  decree  he 
atf nched  and  caused  to  be  sold  the  right,  title,  and  interest  of  T  S 
in  certain  other  family  property,  not   covered   by  the  bond,  and 
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himself  became  the  purchaser  thereof,  and  took  exclusive  posses- 
sion of  the  property.  In  a  suit  brought  by  J  N  against  T  S  aod 
D  to  recover  possession  of  tlie  property  purchased  by  D,  on  the 
ground  that  no  legal  necessity  existed  for  the  loaa, — Held  that 
7*  S  had  no  individual  right  to  any  portion  of  the  property  which 
he  could  pass  to  a  third  person,  ana  therefore  J  N  was  entitled  to 
have  the  alienation  set  aside,  and  to  recover  possession  of  the  pro- 
perty. There  being  nothing  amounting  to  any  voluntary  repre- 
sentation by  T  S  of  his  having  any  right  or  interest  iu  the  property, 
or  any  representation  of  fact  made  by  T  S  in  order  to  induce  D  to 
advance  the  money,  and  nothing  to  show  that  there  was  no  other 
property  out  of  which  the  decree  could  be  satisfied,  no  equity 
arose  between  T  S  and  D  such  as  entitled  the  latter  to  call  on  TS 
to  divide  the  property  with  his  son,  so  as  to  make  the  share  ofTS 
available  by  D  to  the  extent  of  the  loan. 

JUGDEEP  NaBAIN  SiMGH  U.  DeEEIDIAL  ...  ...  ...      100 

HINDU  LAW — Mitahshara  —  Ancestral  Property  —  Alienation  by 
Father — Partition  in  Father's  Lifetime — Mother's  Share."]  A^  the 
hurta  of  a  Hindu  family,  governed  by  the  Mitakshpra  law,  living 
with  his  two  sons  B  and  C  in  joint  enjoyment  of  the  family  pro- 
perty, took  a  loan  from  certain  persons,  and  executed  to  them  a 
mortgage  by  bt>nd  on  the  joint  family  property.  The  bond-holders 
obtained  a  decree  on  their  bond,  in  execution  of  which  they  caused 
the  property  to  be  sold,  and  themselves  became  the  purchasers.  C 
was  a  minor  at  the  time  of  the  alienation.  In  a  suit  by  B,  on 
behalf  of  himself  and  C,  to  set  &side  the  alienation,  on  the  ground 
that  it  had  been  made  without  their  consent  and  without  legal 
necessity,  the  Court  found  that  B  had  taken  such  a  part  in  the 
transactions  leading  to  the  alienation  as  made  him  a  consenting 
party  to  it;  that  there  was  no  legal  necessity  for  the  alienation ; 
and  that  C  being  a  minor,  the  alienation  was  not  the  joint  act  of 
all  the  members  of  the  family  : 

Held^  that,  under  these  circumstances,  the  alienation  failed  to 
convey  to  the  purchasers  eitiier  the  entirety  of  the  property  or 
any  share  or  interest  in  it,  and  C  was  entitled  to  have  it  set  aside. 
In  ordering  the  alienation  to  be  set  aside,  the  Courts  in  the  iriterest 
of  the  minor  son,  and  favoring  the  equity  the  purchasers  clearly  had 
aj^jftinst  A  and  -B,  directed  that,  on  recovery  of  the  property,  it 
should  be  held  and  enjoyed  in  de6ned  shares,  and  that  the  shares 
of  A  and  B  should  be  jointly  and  severally  subject  to  the  lien 
thereon  of  the  purchasers  for  the  repayment  of  the  loan  to  A. 

So  long  as  a  Hindu  family  under  the  Mitakshara  law  is  living  in 
the  joint  enjoyment  of  the  family  property,  without  having  come 
to  an  actual  partition  among  themselves  of  that  property,  or  an 
ascertainment  and  partition  of  their  rights  in  it,  no  member  of 
the  family  has  any  separate  proprietary  right  therein  which  he  can 
aliene  or  encumber.  'J'he  property  can  only  be  aliened  by  the 
joint  act  of  all  the  members  express  or  implied ;  or,  in  case  of 
justifiable  family  necessity,  by  the  hurta  alone. 

Upon  a  partition  of  ancestral  property  between  a  father  and  his 
sons  during  the  lifetime  of  the  father,  the  mother  is,  under  the 
Mitakshara  law,  entitled  to  a  share. 

Mahabees  Pebsad  r.  Kamtad  Singh       ...  ...  ...     90 


'■  Partitum     in 

Father's  Lifetime — Mother's  Share."]  By  the  Mitakshara  law  a  son 
may  sue  during  the  lifetime  of  his  father  for  a  partition  of  the 
ancestral  property.    On  such  a  partition  being  made,  the  mother 
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is  entitled  to  bare  a  share  allotted  to  her,  by  way  of  mainteiiance 
ur  otherwise,  equal  to  a  son's  share. 

Laljbbt  SiROH  9.  Rajcoom AB  Snraa        ...  ...  .»•    373 

IINDU  LAW — Mithila  Law  —  Alienation  —  Separate  AcqnisiiionJ} 
According  to  Mithila  law,  the  owner  of  self-acquired  property  has 
(xill  power  of  disposition  over  it. 

Eaja  Bishbn  Pbbkash  Nakain  Singh  v.  Bawa  Misses        ...    430 


'Partition  by  Sons — Widoto'e  Share, "]     On  partition 


of  the  family  property  by  the  sons  after  their  father's  death,  the 
mother  is  entitled  to  snare  equal  to  that  of  a  son. 

If  she  has  before  the  partition  receiv^  property  from  the  father 
either  by  gift  or  will,  amounting  to  more  than  a  son's  share,  she  is 
entitled  to  nothing  more  on  partition  :  if  she  has  received  less,  she 
is  entitled  on  partition  to  as  much  as  will  make  what  she  has 
received  equal  to  a  son's  share. 

Jddoonath  Dbt  Si  scab  o.  Bbojovath  Dbt  Sibcab  ...    385 


Widow — Maintenance-^  Residence —  Unchastity.']      A 


Ilindu  widow  is  not  bound  to  reside  in  her  deceased  husband's 
family  house  ;  and  she  does  not  forfeit  her  right  to  maintenance 
out  of  her  husband's  estate  by  going  to  reside  elsewhere,  unless  she 
leaves  her  husband's  house  for  the  purpose  of  unchastity,  or  for 
any  other  improper  purpose. 
Arrears  of  maintenance  may  be  awarded. 
Kaja  Pibthbb  Singh  v.  Rani  Raj  Coobb  ...  ..,    238 

MPARTIBLE  ZEMINDARI  396 

See  Hindu  Law. 

NDIAN  COUNCILS  ACT,  1861  167 

See  Act  op  Statb. 

NJUNCTION  ...  188,  197 

See  Joint  Pbopbbtt. 

NSOLVENT  ACT  (11  &  12  VICT.,  C.  21),  ss.  7  &  49      ...  App.  1 

See  Attachmbnt  bbfobb  Judombnt. 

NSOLVENT  COURT  App.  4 

See  Taxation. 

NTEREST,  RATE  OF  —  Penalty-- Contraci  —  Act  XXVIII  of 
1852,  *.  2— Contract  Act  {IX  of  1872)— /^^g-.  ///  qf  1793,  *.  21.] 
The  plaintiff  advanced  money  to  the  defendants  on  an  ikrar^  by 
which  it  was  agreed  that  he  was  to  allow  them  to  draw  on  him  to 
the  extent  of  Hs.  20,000  within  three  years,  the  plaintiff  to  repay 
himself  by  having  an  \jara  of  the  defendants'  share  in  certain  pro- 
perty which  his  loan  was  to  aid  them  in  recovering.  A  4-anna 
share  of  the  profits,  after  deducting  Government  revenue  and 
expenses,  was  to  go  in  payment  of  interest  on  the  money  lent ; 
half  of  the  remaining  three-fourths  to  ffo  towards  payment  of  the 
principal,  and  the  ower  half  to  the  defendants.  If,  at  the  end  of 
the  term,  any  balance  remained  due  to  the  plaintiff,  the  defendants 
were  to  pay  it  with  interest  at  18  per  cent.  If  the  defendants 
failed  to  give  the  ijara,  they  agreed  to  pay  the  amount  borrowed 
with  interest  at  6;^  per  cent,  per  mensem.  The  plaintiff  advanced 
the  money  and  obtained  a  receipt  therefor  from  the  defendants. 
The  defendants  failed  in  giving  the  plaintifi  the  ijara.  In  a  suit 
brought  to  recover  the  sum  lent  by  the  plaintifi  with  interest,  the 
first  Court  gave  a  decree  for  the  plaintiff  for  the  sum  claimed  with 
interest  at  the  higher  rate  stipulated  for  in  the  ikrar,  viz,,  75  per- 
cent.   On  appeal  by  the  deieodouts  to  the  High  Court)  the  con- 
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SPECIAL  APPEAL.  OBJECTION  TAKEN  FOR  FIRST  TI5IE 
ON  ...  ...  ...  ...  ...  ...   289, 292  note 

See  CO-SHABBBS. 

STATUTE11&12VICT.,  C.  21.  S«.  7&49         App.  I 

See  Attachmbut  bbfobb  JuDOMniT. 

— 24  &  25  VICT..  C.  67  167 

See  Act  of  Statb. 

SUCCESSION  ...  ••.  ...  ...    396 

See  Hindu  Law. 

ACT  (X  OP  1865)         423 

See  Dbbivative  Exectttob. 

,  8S.2&3  ...  ...  ...    85S 


See  Mi  NOB. 


.,    8.    282— /Viori^—ilc*     VIII  of 


1859,  »,  205— Decree^  Satixfaetian  of — Executor — Adminuitrator.'} 
Wliere  a  person  obtains  a  decree  against  an  executor  or  adminis- 
trator, he  is  entitled  to  have  his  decree  satisfied  out  of  the  assets 
of  the  deceased,  and  s.  282  of  the  Indian  Succession  Aet  does  not 
interfere  with  that  right. 

NiLKOMUL  8haw  v.  Rbbd  ...  ...  ...  ...    287 

SUIT  AGAINST  MINOR         App.  2 

See  MiNOB. 

FOR  LAND      ...  ...  ...  ...  ...  ...    S91 

See  Rbs  Judicata. 

.VALUATION  OP  ...  ...  ...  ...    113.  llSDOte 

See  Coubt  Fees  Act,  ss.  6  &  12. 

TAXATION — Commission,  Charge  hy  Jmdicial  Officer  for  executing— 
Counters  Fees — Insolvent  Court— Practice,'] 

in  r«  Ghasseeeam         ...  ...  ...  ...  Ar)  ■* 

TENANCY,  MONTHLY  OR  YEARLY  ...    263 

See  Landlobd  and  Tenant. 

TENANT.     See  Landlobd  and  Tenant. 

**  TENURE,"  MEANING  OF 484 

See  Undee'Tenube,  Sale  of. 


,  TRANSFER  OF] 


SUDDTE  PUBIRA  h,  BoiSTUB   PfRIBA  ...  ...  84  notC 

TITLES  OF  HONOR       .         443,  445  note 

See  Plaint. 

TRANSFER  BY  RYOT  ..,  ...     8i? 

See  OccupANCT  Right. 

TRESPASSER  ^.  .«  ...    274 

.J<?ff  Limitation. 

UNCHASTITY  23^ 

See  Hindu  Law. 

UNDER-TICNURE,  SALE  OF—Act  X  of  1859,  s.  105.] 

Dowlut  Gazi  Chowdhet  v.  Moonshbb  Munwab    ...  485  note 

AVahed  Ali  v.  Sadiq  Ali  ...  ...  ...  487   note 

,     ,  Fraud — 


Hegisf ration  Act  (XX  of  1866^,  s.  ^^C^-^Hefusal  to  Register.'] 

MojoN  Mollo  V,  DujLA  Gam  Kujlar         ...  ...  492  Bole 
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UNDER-TENURB,  SALE  OF-^Act  X  of  1859,  m.    105  Sr  106— 
Jrregularily—Stay  ofSale—Beng.  Act  VII 1  of  1865,  m.  6  ^  13.] 

Anundlall  Mookebjes  v.  Khalika  Pebsad  Missbb  489  note 


"  Tenure;'  Meaning  of—Regs,  VII  of  1799  j-  V III  of  1819— 
Beng.  Act  VIII  of  1865,  *.  6 — Non-registration,']  By  the  word 
*'  tenure,**  as  used  in  s.  105,  Act  X  of  1859,  is  meant  not  the  right 
or  interest  of  any  person  in  the  land,  but  the  holding  or  the 
interest  which  has  been  created  by  the  lease,  and  it  is  the  latter 
which  is  sold  on  a  sale  under  s.  105. 

Therefore,  where  i4,  at  a  sale  in  execution  of  a  decree  for  debt, 
bought  the  right,  title,  and  interest  of  the  holder  of  a  transferable 
under-tenure,  and  previous  to  the  confirmation  of  such  sale  the 
zemindar  sued  the  tenant  for  arrears  of  rent,  and  obtained  a  decree 
under  which  he  sold  the  tenure  to  persons  who  conveyed  it  to  B^ 
and  A  under  the  circumstances  neither  registered  the  transfer  to 
himself,  nor  made  any  deposit  of  rent  as  allowed  by  s.  6,  Beng.  Act 
VIII  of  1865,  Held^  that  he  was  not  entitled  to  recover  possession 
from  B, 

Shamchand  Kundu  v.  Brojonath  Fal  Chowdhrt  ...     484 


«.  105,  ^108  to  110.] 


Grish  Chumdsb  Mittee  o.  Sheikh  Jhakit  ...  488  note 

USER  •••  •••  •••  •••  .••  •«•  •••     406 

See  Prescriptioh. 

VALUATION  OP  SUIT  870;  113,  115  note 

See  Co-sharers.    See  Court  Fees*  Act,  st.  6  &  12. 

WIDOW,  MAINTENANCE  OP  ' 238 

See  Hindu  Law. 

,  SHARE  OP,  ON  PARTITION        385 

See  Hindi  r  Law. 

WILL,  APPOINTMENT  BY  App.  21 

See  Court  Fees  Act,  Sched.  I,  No.  1 1 . 

,  CONSTRUCTION  OP  74 

See  Armenian  Will. 

Proviso  for     Cesser — Condition — Conditional     Limitation — 


Breach  of  Condition.']  P  C  Ty  a  Hindu,  died  leavin?  an  only  son 
O  M  T,  and  having  first. made  his  will  in  English,  whereby,  after 
declaring  that  he  had  already  made  sufficient  provision  for  his  son 
G  M  Ty  and  that  (7  J/  7*  was  to  take  nothing  under  the  will, 
he  gave  all  his  property  to  trustees,  upon  trust,  as  to  the 
personal  estate,  *'  to  collect  and  get  in  the  same  **  with  certain 
specified  exceptions,  and  thereout  to  pay  his  funeral  expenses  and 
debts  "  and  such  legacies  as  were  not  by  the  will  postponed  in  pay- 
ment ;  **  and  to  invest  the  residue,  and  out  of  the  annual  proceeds 
of  such  investments,  so  fiir  as  the  same  would  extend,  to  pay 
certain  annuities  and  postponed  legacies  as  they  became  due,  and  to 
pay  such  surplus  income  as  might  from  time  to  time  exist,  to  the 
person  entitled  to  the  beneficial  enjoyment  of  the  real  property 
or  the  surplus  rents  or  profits  thereof;  with  an  ultimate  trust,  after 
all  the  legacies  and  annuities  had  been  satisfied,  for  the  person  or 
persons  entitled  to  the  beneficial  enjoyment  of  the  real  property. 
And  as  to  the  realty,  upon  trust,  until  all  the  debts  and  legacies 
had  been  paid,  and  all  the  annuities  had  fallen  in,  to  receive  the 
rents,  and  thereout  in -the  first  instance  to  pay  the  unsatisfied 
legacies  and  annuities,  and  to  pay  the  aurpluB  rente  to  the  person 
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or  persons  for  the  time  being  to  whom  the  teAl^esfeiite  (subject  to 
the  devise  to  the  trustees)  was  giirea  by  ■  the  #ilL  -And  u  a  first 
ch^^e  on  the  net  income  of  the  real  {Hropert^  (afifcer  satisfying  the 
expenses  of  establishments)*  the  testator  directed  the  tntstess  to 
pay  Rs,  30,000  per  annum  to  the  person  for  the  time  being  eatided 
to  the  beneficial  enjoyment  of  the  real  property  or  the  sorplos 
income  thereof  He  further  directed  them,  afber  all  the  annuities 
and  legacies  had  fallen  in  and  been  satisfied,^  to  convey  the  rati 
Estate,  so  far  as  the  then  condition  of  circumatanoea  woaki  periaitf 
unto  and  to  the  use  of  the  person  entitled,  under  the  limitatieDS 
contained  in  the  will,  to  the  beneficial  interest  therein.  The  first 
limitation  was  to  J  M  T  for  life.  At  the  end  of  the  limitations  of 
the  real  estate,  the  will  contained  the  following  proviso  :— 

**  Provided  always,  and  I  hereby  declare  that,  if  any  devisee,  or 
tenant-fbr«life  ....  shall  permit  or  suffer  the  said  property 
so  devised  and  limited  as  aforesaid,  or  any  portion  thereof,  to  be 
sold  fiur  arrears  of  Government  revenue,  or  shall,  after  attaming 
his  majority,  cease  to  keep  up  in  a  due  state  of  repair,  and  to  ose 
as  his  residence  in  Calcutta,  the  said  baithakhana  house  and 
premises  where  I  now  reside,  and  make  use  of  and  enjoy  ray 
library,  horses,  carriages,  farm-yard,  furniture  in  the  sud  house, 
and  jewels,  gold  and  silver  pistes,  &c.,  in  my  use  or  possession, 
then,  and  immediately  thereupon,  the  devise  and  limitations  in  this 
my  will  contained  and  declared -shall  wholly  cease  and  detennine 
as  to  him,  and  the  person  next  in  succession  to  him  under  the 
linlitations  aforesaid  snail  at  once  succeed,**  as  if  the  person  com- 
mitting breach  of  such  conditions  had  itttm  died. 

llie  testator  died  in  August  1868.  In  December  1868,  his  son 
GMT  instituted  a  suit  for  the  purpose  of  avoiding  and  setting 
asicte  the  trusts  and  limitations  of  the  will,  except  so  far  as  they 
were  for  payment  of  debts,  legacies,  and  annuities.  This  suit  was 
dismissed  on  the  Ist  of  April  1869.  O  M  T  appealed,  and  on  the 
Ist  September  1869  the  Appeal  Court  declared  him  to  be  abso- 
lutely entitled  to  the  personalty,  subject  to  the  trusts  for  payment 
of  debts,  legacies,  and  annuities,  and  entitled  on  the  death  of  the 
defendant  J  M  T,  the  tenant-for-life,  to  the  realty.  J  Ai  Tmd 
others  claiming  under  the  limitations  in  the  will  appealed  to  the 
Privy  Council ;  and  O  M  T  filed  a  cross-appeal  in  which  he  claimed 
that  the  gid  of  the  life-estate  to  J  31  T  ought  to  be  declared  void. 
Bv  the  order  of  Her  Majesty  in  Council,  which  was  dated  the  9th 
of  August  1872,  and  which  arrived  in  Calcutta  in  September  1872, 
all  the  limitations  afler  the  limitation  to  J  M  T  were  declared 
void  and  inoperative,  and  it  was  further  declared  that  J  MT  was 
beneficially  entitled  to  a  life-interest  in  the  realty,  and  also  in  the 
personalty  directed  to  be  conveyed  or  converted  into  a  fund, 
subject  to  the  payments  in  the  will  directed  to  be  made,  and  to  the 
provisions  in  the  will  not  fhereby  declared  to  be  void ;  and  also, 
until  the  legacies  and  annuities  fell  in  and  were  satisfied,  to 
Ks.  2,500  a  month  out  of  the  net  rents  of  the  realty,  and  ako  to 
the  surplus  rents  of  the  same  and  the  surplus  interest  of  the 
personalty;  and  that,  upon  the  failure  or  determination  oiJM  T9 
life-interest,  Q  M  T  was  entitled  ns  heir-at-law  to  the  real  'and 
personal  property.  The  proviso  for  cesser  was  not  among  the 
provisions  of  the  will  which  were  declared  void.  J  M  T  was  one 
of  the  trustees  under  the  will.  After  the  testator's  death  the 
business  of  the  estate  continued,  as  theretofore,  to  be  carried  on 
in  a  portion  of  the  baithakhana  house  :  and  J  M  T,  who  had  a 
family  dwelling-house  of  his  own,  used,  up  to  November  1869,  to 
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Atteud  at  the  baithakkana  daihf  for  the  tranmiction  of  btuinesi. . 
In  November  1869,  J  M  T  quarrelled  with  his  co-trusiees,  and 
ceased  to  go  to  the  hoiihakhcaia.  In  April  1870,  he  demanded  ftom 
the  other  trUsteea  that  posaesaion  of  the  haiikMkima  should  be 
given  to  him,  and  upon  their  Insisting  on  the  rig'ht  to  occupy  the 
portion  of  the  haithakhana  used  for  the  purpose  of  the  estate  busi- 
ness, sued  them  fbr  possession.  In  July  1870  a  decree  for  pomession 
was  made  in  his  favor :  the  trustees  appealed,  and  ultimately,  iu  July 
1871,  the  Appellate  Court  made  a  declaration  that  it  was  consist- 
ent with  the  trusts  of  the  will  that  J  M  T  should  enter  intopoases- 
sion ;  and  the  trustees  were  ordered  to  deliver  to  him  possession  of 
the  haiihahhanoy  except  the  portion  of  the  ground-floor  oecupied 
for  the  business  of  the  estate.  After  obtaining  his  decree,  J  M  T 
found  that  the  haiihahhana  was  in  a  very  bad  state  of  repair,  and 
called  upon  the  trustees  to  have  proper  repairs  execvted.  On 
their  refusal  to  do  so,  except  under  direction  of  the  Court,  J  M  T, 
in  December  1871,  brought  a  suit  to  compel  them  to  effect  neces- 
sary repairs :  the  trustees  contested  the  suit,  but  in  March  1873  a 
decree  was  passed  directing  them  to  make  the  repairs.  Subse- 
quently repairs  were  begun  which  were  oompleted  in  October  1872. 

In  a  suit  hj  Q  M  T  alleging  that  J  M  T  had  committed  a 
breach  of  one  or  more  of  the  conditions  contained  in  the  proviso 
for  cesser,  by  not  residing  in  the  baithakhana  bouse  and  by  neglect- 
ing to  keep  it  in  repair,  and  had  thereby  incurred  a  forfeiture  of 
which  the  plaintiff  was  entitled  to  take  advantage : 

HeZ(2,  that  the  clause  containing  the  provisiona  for  cesser  and"' 
shifting  of  the  estate  was  intended  to  oome  into  operation  as  a 
whole,  and  not  piecemeal,  and,  therefore,  that  until  J  M  T  came 
into  full  beneficial  enjoyment  of  the  life-estate  given  him  by  the 
will,  or  at  all  events  until  he  became  entitled  to  the  surplus  rents, » 
the  time  had  not  arrived  when  that  clause  was  intended  to  apply. 

Held  further,  that,  assumbf^  that  such  time  had  arrived,  the 
action  of  the  plaintiff  in  contesting  the  right  oi  J  M  T^  under  the 
will,  to  occupy  the  baithakhana  house  and  premises,  debarred 
him  from  claiming  that  effect  should  be  given  to  the  clause  of  for- 
feiture for  non-residence.  Even  apart  from  an^  action  bv  the 
plaintiff,  the  conduct  of  the  trustees  in  disputing  the  rignt  of 
J  M  TU>  possession  of  a  portion  of  the  baithakhana  house,  and 
refusing  to  repair,  would  suspend  the  operation  of  the  forfeiture 
clause  until  October  1872,  inasmuch  as  it  prevented  him  until  that 
time  firom  obtaining  such  a  possession  as  was  contemplated  by  the 
forfeiture  clause.  The  forfeiture  clause  was  not  brought  into 
operation  by  the  judgment  and  order  of  the  Judicial  Committee  of 
9  th  August  1872.  ^ 

Hel^  on  the  evidence,  that  J  MT  had  complied  with  the  condi- 
tions as  to  residence. 

Ganendbo  Mohuh  Tagoke  0.  Raja  Juttsndbo    Mohuh 
Taoobe  Bahadoor  ...  ..,  M*  •••  •••        1 

YEARLY  OR  MONTHLY  TENANCY  .•.    263 

See  Lajhdlobd  akd  Tbhajit. 

ZEMINDAR  AND  RYOT      ...      82 

See  OccupAMCT  Right. 

ZEMINDARI  ...  ...  ..  •*.  ...  ...    210 

See  Rbyenub  Sale. 

IMPARTIBLE ...    396 

iSee  HiSDO  Law. 


